


A 


DIGEST. 

t 

OF THE 

I 

NISI PRIUS REPORTS, 


WITH 

NOTES AND REFERENCES, 

AND SOME 

ORIGINAL CASES , CHIEFLY COLLECTED ON THE 
WESTERN CIRCUIT 


BY 


JAMES AVIANNING/Esq. 

of Lincoln’s inn, bahiiuter at law. 


SECOND EDITION. 

WITH CONSIDERABLE ADDITIONS. 



Legal ium plures amt species neceue est, propterea qrtod xBOitae sunt leges et van as 
faabent formas. Aha cat cujua verbis ditimur, aha cujus voluntate: alias nobis, cum 
ip« nullam habemus, adjungimus: alias inter sc comparatnus, alias m diversum 
inteqpretamur. QuxnCt. Lib. 3. Cap. 6. 


LONDON: 

PRINTED FOR J AN. 5 W. T. CLARKE, LAW BOOKSELLERS, 
FORTE GAL STREET, LINCOLN'S INN. 

1820, 












TO 

THE HONORABLE 

Sir JOHN BAYLEY, Knight, 

ONE OF THE JUSTICES* 


HIS MAJESTY'S COURT 


KING'S BENCH 
ZFbi* SaXorfe 

IS 

MOST RESPECTFULLY 

* 

AND 


MOST GRATEFULLY INSCRIBED. 




ADVERTISEMENT 

TO THE SECOND EDITION . 

The time which has elapsed since the appearance of the 
first edition of this work has enabled the Editor to complete 
the analysis of Mr. Campbell’s Reports, to add that of Mr. 
Holt’s, and to go through the first volume aud the first and 
second parts of the second volume of Mr. Starkie’s Reports. 

The third number of Mr. Starkie’s second volume having 
been published after some of the following sheets were 
printed off, the greater part of the cases contained in that 
number are thrown into an Appendix, which also embraces 
the first number of Mr. Cow’s Reports, together with some 
original cases which appeared*to be of too great length to be 
inserted in the body of the Digest. 

The Editor feels it incumbent on him to state that, to 
Javoid further delay, instead of analyzing Air. Gow's Casts, he 
has availed himself of that gentleman’s marginal abstracts. 

It is intended to submit to the public such decisions 
upon the Western Circuit as may involve points of general 
importance as soon as a sufficient number have been Col¬ 
lected to form a separate volume. 

It is with much pleasure, the Editor records the following 
testimony:—The case of Bland v. Swafford, Peake, GO, 
(post, page 321,) being cited in K. B. by Air. Serjeant Hui- 
lock, in last Easter term, the Lord Chief Justice said, 
“ Aly brother Peake’s Reports are remarkably correct. I 
went the same circuit and was in the habit of taking notes. 
On many occasions I have compared the cas^s, and I know 
his to be particularly accurate.” 

Papeb Buildings, 

21 st Jut.e, 1820. 



ADVERTISEMENT 

TO THE FIRST EDITION. 


The present Volume is founded upon, an abridgment of 
the Reports of Peake, Espjnasse, and Campbell, undei* 
taken on the‘plan* of Corny ns’s Digest, to which it was 
originally designed as a supplement. 

In the progress of the work it was apprehended, that an 
arrangement better adapted to modern practice might be 

substituted for that of Lord Chief Baron Comyns, and that 

, * 

its value, as a separate publication, would be increased by 
adding to the analysis of Nisi Prius decisions, references to 
cases determined in a more solemn manner. With a view 
to each, of these objects, treatises in common, civil, aud 
commercial law, upon the principal titles comprised in the 
following pages, were consulted. No reference has, how¬ 
ever, been admitted without examination. It was the 
Editor's wish to mark with precision, in every instance, the 
relation between the authority cited, and the case to which 
it was applied; anjl he did not choose to direct his readers 
to books, which might possibly afford no information upon 
the immediate subject of their inquiries. 


Lamb-Buildings, Temple, 
Easter Term, 1813. 
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Frauds, statute of, pi. 29. 
Penal action, A. (d). 
Trespass, pi. 1. 

Use and occupation, pi. 5. 
Witness, pi, 158. 

(a) What may he taken . 

(b) In whatjplace .. 

And see Pleading, pi. 47. 

Appendix, Statutes, B. (hh). 

(c) How dealt with .. 

(d) Remedy of distreinee . 

And see Venue, pi. 5. 

(e) Excessive distress ........... 


ib. 


ib. 

112 


ib. 

ib. 

ib. 


B. For damage feasant .... ib. 
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C. For penalties, see 

Justices of the peace, pi. 2. 


District surveyor, see 

Penal action, pi. 33-4. 

Distringas ad'deliberandum, see 
‘Replevin, pi. 1, n. 

Diversis diebus et vicibus, see 
Trespass, pi. 34. 

Divorce, see 

Evidence, pi. 39. 

Appendix, Baron and feme, B. (c.) 
Foreign laws, pi. 5. 

Dock delivery order, or 
Dock warrants, see 

Stoppage in transitu, pi. 15. 
Vendor and purchaser, pi. 22-4-5. 
Appendix, Stoppage in transitu, C. 
Docket of judgment, see 
Executor, pi. 11,18. 

Judgment, pi. 1. 

Docks, see 

Ship, pi. 160. 

Dogs, see 

Action, pi. 6, 7. 
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Assumpsit, pi. 32-3. 

Docket-book, see 
Evidence, pi. 45. 

Dower, see 

Baron and feme, pi. 6. 

Dredging, see 

Fishery, pi. 2. 

Duplicate, see 

Statutes, pi. 57. 

Duress, see 

Action, pi. 12. 

Agent, E. 

Assumpsit, E. (g). 

Penal action, pi. 31. 

Bills and notes, pi. 92. 

Dutch bams, see 
Waste, pi. 3. 

Dwelling-house, see 
Bankrupt, pi. 27-8. 

Riot act, pi. 6. 

Dyers, see 

Lien, pk 28; 

Set-off, pi. 26. 

Easement, see 

Custom, pi. 1. 

Watercourse, pi. 1, 2, 3. 

East India company, see - 

Ship, pi. 34-5. « 

East Indies, see * 

insurance, pi. 59. 

Eating house, sec 
Statutes, pi. 39. 
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ECCLESIASTICAL COURTS. 113 
And see Assumpsit, pi. 88. 

Evidence, pi. 37-8-9,226. 
legacy, pi. 1,2. 

Perjury, pi. 14, 15. 

.Ecclesiastical persons, see 
Ejectment, pi. 30. 

Editor, see 

Agent, pi. 97. 

Variance, pi. 32. m 

EJECTMENT. 113 


And see Witness, pi. 44-5. 


As to the consent rule, see 
Practice, F. “ 

A. Title op less-ok .. ib. 

(a) Sufficient. .. ib; 

And see Deed, C. • 

Execution,-A. (dk 


- v j 

Landlord and tenant, D. 

Pleading, pi. 52. 

Appendix, Limitation of actions, C. 


(b) 11me proved . 114 

And see Use and occupation, A. 
Witness, pi. 136,141-2-3. 

6. Demise.115 

(a) Time o f demise . ib. 

(b) Form of demise ............ ib. 

(c) Actual when to he proved . 116 

C. Premises, how described, ib. 
(a) Situation . ib. 


D. Possession of defendant, ib. 


E. Action for mesne profits, ib. 


(a) What recoverable in.. ....... ib. 

fl») Evidence ..... ib. 


Mage. 

Engravings, see 

Literary property. 

Enticing away servants, sec 
Action on the case, A. (d). 

Entire contract, see 

Landlord and tenant, pi. 1. 

Usury, pi. 42-3. » * * 

Vendor and purchaser, A. (a). 
Entries in books, sec 

Evidence, pL 129,135-6-8. 
Partners, pi. 12,13, 14, 15. 

Entry of satisfaction, see 

Foreign attachment, pi. 4. 
Equitable mortgage, see 
Bankrupt, pi. 121. 

Equity of redemption, sec 
Bankrupt, pi. 6. 

Erasure, see 

Bills and notes, D. (c). 

Erroneous record, see 
Felony, pi. 17. 

Perjury, pi. 2. 

Error, interest on affirmance of judg¬ 
ment in, see 

Interest of money, A. (b). 

Error, writ of, sec 

Pleading, pi. 12, 13. 

Appendix, page 353. 

Appendix, Sheriff, C. (a). 


ESCAPE.117 

A. Voluntary *.*jb. 

(a) What shall be. .. • il>* 

And see Sheriff, pi. 4. 

B. Remedy by action . ib. 

(a) Pleadings.. . ib. 

And see Variance, pi. 74. 

(b\. Evidence . Rv 

* ' . . ... i i n i 


And see Witness, pi. 181. 


Election, see <. 

Frauds, statute of, pi. ^l*- 
Election of officers, &c. see 
Vestry, A. (c). 

Embargo, see 

Insurance, pi. 176. 
Embezzlement, see 
Assumpsit, pi. 86. 

Felony, A. (c). 

Infant, pL 3. 

Encroachment, see 
% Ejectment, pi. 2, 3. . 

Enemy, see 
Alien. 

Insurance, A. (a). 

Ship, pi. 139. 


Escrow, sec 

Deed, pi. 10. 
Estate, see 

Ejectment, pi. 22. 
Waste, pi. 5. 
Witness, C. (k). 


ESTOPPEL.117 

A. By act of party . ib. 


And see Bankrupt, pi. 86-7-9,90-1-2. 
Penal action, pi. 48. 

Variance, pi. 14, 44, 66, 103-4. 
Appendix, Witness, C. (k). 

B. By matter of record**** 11S 
And see Evidence, pi. 1. 
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Libel, pi. 33-4. 

Nuisance, pi. 29. 

Estreats, see 

Appendix, Practice, M. (d). 
Etching, see 

Lijerary t property, pi. 1. 

Eviction, see • 

Trover, pi. 28. 

Use and occupation, pi. 13,14,16. 


EVIDENCE. ib. 

And see Appendix, Practice, M. (e). 

A. Records.119 

(a) Jn what cases evidence . ib. 

And see Felony, pi. 17. 

Foreign attachment, pi. 4. 

(b) Where the only evidence .. 1201 

And see statutes, pi. 14. 

(c) How proved . 121 

And see Attorney, pi. 3. 

B. Court rolls . ib. 

(a) Where evidence . ib. 

(b) How proved . ib. 

C. Other legal proceedings, ib. 

(a) Where evidence . ib. 

(b) How proved . 123 

And see Attorney, pi. 44. 1 

D. State papers.124 

(a) Where evidence ... ib. 

E. Other public instruments, ib. 

(a) Where evidence. ib. 

And see Penal Action, pi. 15. 

(b) How proved . 126 

F. Private writings.. . ib. 

(a) Where evidence .. ib. 

(b) How rroved . 129 

And sec Stamps, pi. 52-3-4-5. 

(c) Hand-writing . 130 

G. Parol evidence. 131 

(a) To supply the place of written 

instruments .. ib. 

And see Witness, pi. 244. 

(b) To explain written instruments. 133 
And see Insurance, pi. 85-6-8, 256 

(c) Hearsay . 134 

And see Ejectment, pi. 41. 

H. Admissions .. ib. 

(a) By Parties . ib. 


And see Baron and Feme, pl| 3. 
Insolvents, A. (b). 

Limitation of actions, A. (c). 
Literary property, pi. 15. 
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Partners, pi. 10, 11, 14, 15,18, 
20,23. 

Appendix, Infant, B. (b). 

[b) By persons referred hy the par¬ 


ties . 136 

And sec C. (a), pi. 35. 

(c) By privies. ... ib. 

And see Sheriff, pi. 13, 14. 

Witness, C. (k). 

(d) By joint trespasser .......... 138 

(e) By co-trustee . ib. 

(f) , By prior indorser . ib. 

(g' ; By wife . ib. 

And see Baron and feme, pi. 37. 
Witness, pi. 15. 

(h) By partner .. 139 

(i) By guardian . ib. 

(k) By agent . ib. 

{]) ^By attorney . ib. 

And see Variance, pi. 66. 

Witness, pi. 25-7, 37. 

(m) By stranger ..140 


And see pi. 35. 

Partner, pi. 12,13. 
(n) By domestic servant. 
See Tender, pi. 4, 37. ,, 


I. Degree op evidence . ib. 

(a) Best or secondary . ib. 

(b) Presumptive . 141 

And see Sheriff, pi. 47-8. 

(c) Conclusive . 143 

And see Estoppel, pi. 11,12. 

Insurance, pi. 31. 

Sheriff, pi. 42. 

K. Negative averments .143 

And see Ship, pi. 138, n. 


Examined copies, see 
Evidence, pi. 321. 

Examination of witnesses, see 
Witness, D. 

Exchange, bill of, see 
Bills and notes. 

Exchange, course of, sec 

Bills and notes, pL 137, 140,258. 
Exchange of goods, see 

Assumpsit, pi. 29, 32-3-4-5. 
Stamps, pi. 25. 

Warranty, pi. 3,4. 

Exchequer survey, see 
Statutes, pi. 50. 

Excise, see * 

Attorney, 39, 40. 

^Ulls ana notes, pi. 59,166. 
Justices of the peace, pi. 1, 6. 
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Statutes, B. (1) 5 ib. B. (r). 

Appendix, Information. 

Excuseof profert* see 
* Amendment, pi. 2. 

Executory agreement, see 
. a Appendix, Frauds, statute of, 

A. (b). 

EXECUTION.143 

And see Sheriff. * 

A. Fieri facias . ib. 

And see Ship, pi. 118-9. 

Variance, pi. 

Vendor andpurchaser, pi. 99. 
Appendix,p%e 376. 

(a) What may be taken under it. . ib. 
(bj Irregular . .J44 

(c) Fraudulent...*. ...,. ib. 

See Evidence, pi. 247, 275. 

(d) Title of sheriff's vendee . ib. 

And see Partners, pi. 80. 

Witness, pi. 81-2. 

(e) Landlord’s claim for rent .... ib. 
And see Trespass, pi. 44. 

Sheriff's right to poundage ... ib. 
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'g) Liability qftsheriff .. ib. 

B. Priority in executions. . ib. 
And see Time, pi. 5. Appendix. 

C. Fieri facias de bonis eccle 

siasticis . ib. 

D. Choice of executions . .. 376 
And see Ejectment, pi. 30. 

a 

Execution of deeds, see 
Deed, B. 

EXECUTORS AND ADMINIS¬ 
TRATORS.* 145 

And see Action, pi. 10J11, 

Attorney, pU 30, 

Bankrupt, pi. 8. 

Bills and notes, pi. 227. 

Donatio mentis causV. 

Ejectment, pi. 15. 

Evidence, pi. 37. 

Execution, pi. 1. 

Insurance, pi. 32, 258. 

Legacy. 

• Penal action, pi. 21. 

Appendix, Limitation of 

c. (a). m F 

A. Authority.... . ib.f 


B. Assets . 145 

And see Appendix, Legacy. 

(a) What shall be.,... . ib. 

And see Bills and notes, pi. 183. 

Evidence, pi. 245-77, 

Foreign attachment, jfl. 3. 
Insurance, pi. 32. 

Interest, pi. 1, n. 

Ship, pi. 73-4. 

Witness, pi. 110-11. 

(b) How to be distributed. ....... 145 

And see Foreign attachment, pi. 3. 

Insolvents, C. 

C. Executor de son tort.. 146 

(a) Who shall be. ib. 

D. Pleadings by executors, ib. 
And see A. pi. 1, 2. 

Exemption, see 

Physician, pi. 11. 

Expenses of prosecutors, see 
Costs, pi. 2. 

Expected profits, see 
Insurance, C. (a). 

Exporting machines, see 
Witness, pi. 120, 

Exposition of grants, see 
Evidence, pi. 207. 

Exposition of words, see 
Physician, pi. 12. 

Ship, pi. 33. 

Statutes, pi. 58-9, 60. 

Express promise, see 
Assumpsit, pi. 1. 

Baron and feme, pi. 46. 

Set-off, pi. 5,32. 

Ship, pi. 133-4-5, 150-1-7. 
Statutes, pi. 46. 

Variance, pi. 44. 

Expromissor, see 
Merger, pi. 1. 

EXTENT.350 

Extinguishment, see 

Bills and notes, B. (d). 

Merger. 

Extortion, see 
Gaoler, A. 

Misdemeanor, A. (i). 

Penal action, pi. 29, 30.]. 

Sheriff, pi. 43. 

Statutes, pi. 56. 

Extra work, see 

Appendix, Assumpsit, C. 
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Extra-judicial affidavit, see 
Witness, pi. 230. 

Factor, see 
Agent. 

Faculty, see 

Vcstry-pl. 7. 

Failure of consideration, see 
Assumpsit, E. (c). 

Appendix, Assumpsit, E. (c). 

FAIRS AND MARKETS .. 146 

False imprisonment, see 
Imprisonment. 

False pretences, see 
Assumpsit, pi. 85. 

Misdemeanor, A. (h)-. 

False return, see 
Sheriff, pi. 2, 3. 

Variance, pi. 61, 75. 

Witness, pi. 83. 

Appendix, Sheriff, C. (a). 

Fare, see 

Carrier, pi. 3, 4. 

Farmer, see 

Bailment, pi. 6. 

Faro, see 

Gaming, pi. 18. 

Farrier, see 

Assumpsit, pi. 19. 

Fees, see 

Assumpsit, E. (a). 

Attorney, B. 

Office, pi. 3, 2. 

Feigned issue, sec 
Practice, pi. 66. 

Witness, pi. 290. 

FELONY. 147 

And see action on the case, A. (h). 
Defamation, B. 

Evidence, pi. 284-5. 

Libel, 33-4,43-4-5. 

Officer, pi. 9, 10, 11, 21. 

Practice, pi. 77. 

Statutes, B. (a) ; B. (aa). 
Appendix, Deed, B. 

A. What shall be . ib. 

And see Bills and notes, B. (b). 
Defamation, pi. 3, 4. 

(a) Manslaughter . ib. 

And see C. pL 29. 

Misdemeanor, pi. 11. # 

(b) Forgery . ib. 

And see Assumpsit, pi. 100. 

Evidence, pi. 19,23. 
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Embezzlement ....147 

Felony or miiditmeanor ...... ib. 

B. Pleadings ........... a * * ib. 

(a) Indictment when unnecessary** ib. 

(b) Form of indictments......... ib. 

And see* Variance, pi. 69. 

C. Evidence .148 


Felony, imposing the crime of, see 
Defamation, pi. 5, 6, 8, n, 9,11. 
Variance, pi. 36-7-8, 55. 

Feme, see 

Baron and feme. 

Fences, see 

Witness, pi. 15$% 

Fictitious bills, see ■ 

Bills and notes, pi. 293. 

Fictitious debts, see 
Witness, pi. 63. 

Fictitious payee, see 

Bills and notes, pi. 293. 

Fieri facias, see 
Execution, A. 

Variance, pi. 10. 

Filazer, see 

Evidence, pi. 17. 

Filiation, order of, see 
Bastard, pi. 1, 6. 

Fine of lands, see 

Writ of right, pi. 3. 

Fine pro regc, see 

Appendix, Officer, B. 

Appendix, Practice, M. (d). 
Finland, gulph of, see 
Insurance, pi. 88. 

Fire, see* 

Covenant, A. (a); A. (b). 5, 6. 
Insurance, E. (b). 

Landlord and tenant, pi. 22. 

Fire Insurance, see 
Insurance, R. 

Fireworks, se# 

Schoolmaster, pi. 1. 

Firm, see 

Agent, pi. 40. 

Fisherman, see 

Bankrupt, pi. 10. 

FISHERY.149 

And see Evidence, pi. 32. 

Pleading, pi. 52. , 

Fixtunp, see 

agreement, pi. 12. 

Assumpsit, pi. 76. 
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Set-off, pi. 3,37. 

. Sheriff, .pi. 28-9, 30-1. 

Flax se<yi, see 

insurance, pi. 207. 

Fleetijooks, see 

Baron and feme, pi. 5. 

Evidence, pi. 75-6-7-8-9, 80-1. 1 

Fleet prison, see a* 

Assumpsit, pi. 50. 

Foetus, see 

Physician, pi. 12. 

Forbearance, see 

Assumpsit, pi. 1. 

Force, see 

Sheriff, pi. 12. 

Forcible entry, aftfe' 

Witness, pi. 39. 

FOREIGN ATTACHMENT. 149 

A. TO WHAT PERSONS THE 

CUSTOM EXTENDS .... ib. 

(a) In respect of residence . ib. 

And see Foreign judgments, pi. 5. 

(b) In respect of their relation to the 

suit .. ib. 

{c) Jn respect of the locality of the 

cause of action .. ib. 

B. HOW AVAILABLE IN COLLA¬ 

TERAL PROCEEDINGS.. ib. 

And see Stoppage in transitu, pi. 19. 
Witness, pi. 187. 

Foreign bills, see 

Bills and notes, pi. 161-93-4, 252, 
258. 

Appendix, Bills and notes, A. (a). 
Foreign coast, see 

Evidence, pi. 306. 

Foreign country, sec 
Carrier, pi. 37. 

Foreign courts, see # 

Action, pi. 20-1-5. 

Foreign currency, see 

Bills and notes, pi. 140. 

Foreign customs, see 

Bills and notes, pi. 137. 

FOREIGN JUDGMENTS.. 150 


A. How PROVED. ib. 

B. Where binding . ib. 


* And see Witness, pi. 84. 

FOREIGN LAWS....! ib. 
And see Action on the case, pi. 72. 


Ship, pi. 13,143. 

Stamps, pi. 31-2, 

Witness, pi. 84. , 

Appendix, Foreign judgments. 
Appendix, Insurance, G. 

I ■ 

Foreign promissory ncCe, see 

Bills and notes, pi. 278, 334. 
Foreign sentence, see 

Insurance, pi. 218-20-1-2-3-G-36. 
Foreign ship, see 
Ship, 154-6. 

Foreigner, see 
Alien. 

Smuggling, pi. 2. 

Forest, see 

Custom, pi. 3. 

Forfeiture, see 

Pleading, pi. 52. 

Ejectment, pi. 1, 4, 5, 7, 8. 
Forgery, see 

Apprentice, pi. 2. 

Arrest, pi. 8. 

Bankrupt, pi. 181. 

Bills & notes, I.; D. (a) ; B. (b) ; 

lb. pi. 68, 86, 112, 268-93. 
Evidence, pi. 161 -9-74-5,244,306. 
Felony, A. (b). 

Partners, pi. 44. 

Trover, pi. 13, 17. 

Vendor and purchaser, pi. 
Witness, pi. 97. 

Appendix, Action on the case, 

_ r A * (§) * 

Form of action, see 
Action, E. 

Foundling hospital, see 
Bastard, pi. 6. 

Fractional sum, see 
Tender, A, 

Appendix, Tender, A. 

France, see 

Bankrupt, pi. 15. 

Franchise, see , 

Fairs and markets, pi. 2. 

Franks, sec 

Evidence, pi. 164. 

Fraud, see 

Action on the case, B. (d); B. (e). 
Agreement, pi. 33. 

Apprentice, pi. 2. 

Arrest, pi. 8. 

Assumpsit, pi. 10. 

Bills and notes, pi. 29, 46-9, 53, 
296-7. 

Evidence, pi. 247. 
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Insolvent, pi. 11, 12, 17,19. 
Insurance, I. (a); ibid. pi. 75. , 

Jurisdiction, pi. 2. 

Penal action, pi. 51. 

Pleading, pi. 31. 

Sheriff pl..39. 

Vendor ana purchaser, pi. 15, 16, 
41-2-4. 

Appendix, Libel, A. (a). 


FRAUDS, STATUTE OF.. 151 

A. Leases . ib. 

And see Landlord and Tenant. 

(a) When binding . ib. 

(b) How assigned .. ib. 

And see Appendix, Frauds, statute 

of, A. (b) 

(c) How surrendered . ib. 

And see Evidence, pi. 338. 

Landlord and tenant, pi. 67-8-9. 
Variance, pi. 94. 


Appendix, Frauds, statute of, 

A. (c). 

B. Sale of lands . 152 

(a) What a sufficient signing . ib. 

(bj Agent, who shall be . ib. 

C. Sale of goods . ib. 

And see Stamps, pi. 30. 

(a) What shall be a sufficient accep¬ 

tance .*. ib. 

And see Stoppage in Transitu. 
Vendor and purchaser, B. 

(b) Signing by the party, what suffi- 

- ctent. ib. 

(c) Act of agent, where binding .. 153 

D. Promises on behalf of 

THIRD PERSONS. ib. 

And see Agreement, A. (b). 

Lien, A. (b). 

(a) Original undertaking . ib. 

(b) Collateral undertaking ...... 154 

And see Merger, pi. 1. 

E. Will of lands . ib. 


Fraudulen$deed, see 
Bankrupt, B. (e). 
Appendix, Deed, D, 
Fraudulent execution, sde 
Execution, A. (cj. 
Free public house, see 
Agreement, pi. 44. 
Freedom of debate, see 
Parliament, B. (a). 
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Freeman, see 

Evidence, pi. 262. 

Freight, see »• 

Conditions precedent, pi. 1, 2. 
Ship, D. 

Freighter, see 
Ship, G. (a). 

Friendly society, ale 

Misdemeanor, pi. 14. 

Stamps, pi. 5. 

Statutes, pi. 53. 

Funeral, see 

Executors, pi. 12. 

Furniture, see 

Set-off, pi. 3. * 

Trover, pi. 1. 

GAME.154 


And see Appendix, Practice, H. 


A. Penalties . ib. 

(a) Where they attach ........... ib. 

(bj How recoverable.. .155 

B. Gamekeeper . ib. 

Game certificate, sec 
Game, pi. 7. 

GAMING.155 


And see Bankrupt, pi. 210-11. 
Misdemeanor, A. (f). 

Stamps, pi. 9, 10. 

Trespass, pi. 32. 

A. Gaming contract when 

valid .. ib. 

(a) Action, when maintainable on 

the original contract. ... ib. 

(b) Upon a collateral contract.... 156 


B. Gaming contract when 

vpiD.. ib. 

(a) At Cot»mdn law.. . ib. 

(b) By statute... . 157 

And see Statutes, pi. 33. 

C. Contract how avoided. ib. 

(a) By action . ib. 

(b) By plea.... . ib. 

And see Witness, pi. 98. 


GAOLER.157 


A. Liability for extortion, ib.* 
<a ) C&l . . ib. 

Gardener, see 
Waste, pi. 4. 
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Garnishee, see 

Foreign attachment, pi. 4. 
Gauging, see 

Carrier, pi. 52. 

Evidence, pi. 70-4. 

(sflTAttP Cpp 

Partner^ pi. 51-2-3-4-5-6, 62-3. 
Prerogative, pi. 1. 

General agent, see 

Agent, pi. 42. *' 

General average, see 
Insurance, L. (f). 

Ship, L. 

General issue, see 
Pleading, B. 

Licence, r»l. 1, n. 

Set-off, pi. 37-8. 

General pilot act, see , 

Statutes, B. (ff). 

Gibraltar, see 

Insurance, pi. 2. 

Gift, see 

Bills and^otes, pi. 48. 

Glass, see 

Carrier, pi. 44. 

Glebe, see 

Ejectment, pi. 30. 

Goods, see 

Frauds, statute of. 

Insurance, pi. 5,6. 

Trover. 

Vendor and purchaser. 

Goods bargained and sold, see 
Set-off, pi. 17. 

Stoppage in transitu, pi. 24. 
Vendor & purchaser, pi. 29, 34-5. 
Goods sold and delivered, see 
Assumpsit, pi. 23-4, 36. 

Good will, see 

Agreement, pi. 33 
Executor, pi. 4. • . 

Gospels, see 

Witness, pi. 215-16-18. 
Government, see 
Ship, pi. 114. 

Grace, days of, see 

Bills and notes, pi. 157-8-9. 
Grammatical construction, see 
Ship, pi. 33. 

Grand jury, see 
• Felony, pi. 8,16. 

Grand assize, sec 

Writ of right, pi. 2, 3. 

Grant, see 

Evidence, pi. 207. 


Vajfe 

Gratuitous agent, see 
Agent, pi. 3. 

Gratuity wages, see 
Ship, pi. 150. 

Grazier, see , 

Partner, pi. 7. * * 

Grievous bodily harm, explained 
Statutes, pi. 59. 

Ground landlord, see 

Use and occupation, pi. 7. 
Guarantee, see 

Agent, pi. 118. 

Agreement, A. (b); Ibid. pi. 47-8 
Evidence, pi. 253-4-5. 

Frauds, statute of, pi. 32. 
Limitation of actions, pi. 35. 
Merger, pi. 1. 

Partners, pi. 34-5. 

Set-off, pi. 27-8-9. 

Stamps, pi. 28. 

Appendix, Agent, C. (a). 
Appendix, Agreement, A. (b). 
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Evidence, H. (i). 

Infant, pi. 25. 

Witness, pi. 210. 

Guest, see 

Innkeeper. 

Gulph of Finland, see 
Insurance, pi. 88. 

Gun, see 

Action on the case, A. (f). 
Assumpsit, pi. 29, 38. 

Stamps, pi. 25. 

Habeas corpus, see 
Practice, pi. 81. 

Statutes, B. (c). 

Variance, pi. 74. 

Witness, pi. 5. 

Habere facias possessionem, see 
Ejectment, pi. 47. 

Hair powder, see 
Statutes, pi. 47. 

Half pay, see 

Officer, E. (a). 

Half wharfage, see 
Ship s pL 52. 

Hand bills, see 
Carrier, pi. 39. 

Handwriting, see 
Evidence, F» (c). 

Harbouring wives, see 

Action on the case, A. (b). 
Hawker, see 

Penal action, A. (m). 
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Hay, see 

Tithes, pi. 3, 4. 

Head of body corporate, see 
Variance, pi. 84, n. 

Hearsay, see 

Evidence, £r. (c). 

Heir, see 

Agreement, pi. 19. 

Herald, sec 

Action, pi. 46. 

Assumpsit, pi. 17. 

High treason, see 

Witness, pi. 3, 4. 

Highway, see 

Action, pi. 13, 40. 

Action on the case, C. (a). 
Nuisance, D. 

Hiring, see 

Bailment, A. 

Hiring and service see 
Action, pi. 16, 60. 

Action ou the case, A. (d). 
Homage, see 

Customs, pi. 3. 

Appendix, Naturalization, A. 
Horse, see 

Action on the case, pi. 70. 
Bailment, pi. 46. 

Statutes, B. (a). 

Vendor and purchaser, pi. 1, 7, 8, 

• 10,13,14,15,16. 

Witness, pi. 121, 190. 

Honorary obligation, see 
Witness, pi. 191. 

Horse race, see 

Gaming, pi. 1,3, 6. 

Hotel, sec 

Innkeeper, pi. 5. 

House, see 

Pleading, pi. 54. 

House of correction, sec 
Witness, pi. 223. 

Hoyman, see 

Bailment, pi. 5. 

Carrier, pi. 1. 

Hundred, see 

Penal action, pi. 53. 

Hunting, see 
Game. 

Husband and wife, see 
Baron and feme. 

Hustings, see t 

Assumpsit, pi. 57-8-9,60-1. 
Parliament, pi. 5, 6, 7, 8. 
Pleading, pi. 25-6-7. 


Paje. 

Hypothecation, see 
Ship, pi. 7. 

1. O. U, see 

Bills and notes, pi*3, 4,5. 

Idem sonans, see 
Variance, pi. 72. 

Identity, see * 

Deed, pi. 2. 

Ejectment, pi. 18. 

Evidence, pi. 64, 323-5. 

% Gaming, pi. 7, 8. 

Infant, pi. 21. 

Misdemeanor, pi. 42. 

Misnomer, pi. 10. 

Office, pi. 25. 

Variance, pi. 1.^ 

Ignorance of fact, see 

Bill: and notes, pi. 239-40. 
Appendix, Assumpsit, E. (e). 
Appcndik, Trover, B. 

Ignorance of law, sec 

Bills and notes, pi. 241. 

Baron and feme, pi. 46. 

Appendix, Trover, B. 

Illegal contracts, see 
Agreement, B. 

Infant, pi. 11. 

Illness, see 

Bills and notes, pi. 210. 

Evidence, pi. 118. 

Immoral books, see 
Libel, pi. 22. 

Immorality, see 

Assumpsit, pi. 7, 8, 9. 

Infant, pi. 11. 

Libel, pi. 22. 

Impressing seamen, see 
Trespass, pi. 5. 

IMPRISONMENT. 157 

And see action, pi. 12. 

Action*on the case, A. (g). 

Bills and notes, pi. 29. 

Officer, B. 

Pleading, pi. 15. 

Trespass, pi. 1, 5,6, 7. 

Appendix, Action, E. (f). 

A. What amounts to an im¬ 

prisonment . ib. 

B. When justifiable . ib. 

And see Felony, pi. 21. t 

Justices, pi. 2. 

Officer, A. 5, 6,7, 8, 9, 10,11, 
14, 15,16, 17, 25. 

Appendix, Officer, B. 
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Inclosed park, see 
Felony, pi. 27. 

Inclosing buildings, see 

Action on*thecase, C. (d). 

Inclosure, see 

Variance, pi. 52*3. 

Vendor and purchaser, pi, 91. 
Witness. 

Income tax, see 

Annuity, pi. 2. ' 

Indebitatus assumpsit, see 
Assumpsit, B. C. D. E» 

Bills and notes, I. (d). 

Indemnity, see 

Agreement, pi. 9, 21. 

Assumpsit, pi. 5. 

Bills aim notes, pi. 8,9. 

Bond, pi. 1, 2, 3, 6, 8. 

Frauds, statute of, pi. 30. 

Limitation of actions, pi. 8. 

Set-off, pL 3. 

Sheriff, pi. 46. 

Variance, pi. 10. 

Appendix, Infant, C. (a). 

Indenture, see 
Action, pi. 61. 

Indentures oi a fine, see 
Evidence, pi. 30. 

Indiaman, see 

Assumpsit, pi. 6. 

Imprisonment, pi. 11. 

Indictment, sec 
Felony, B. 

Libel, B. (b). 

Misdemeanor, B. (a). 

Appendix, Practice, K. 

Indorsement of bills and notes, see 
Bill and notes, C. 

Usury, pi. 20. 

Indorsement of bill of lading, see 
Ship, pi. 45-7-8-9, 51-3-5-6. 
Stoppage in transitu, ph 1. 
Indorsement of payments, see 
Evidence, pi. 151. 

Stamps, pi. 42. 

Indorsement on lease, see 
Frauds, *tatnte of, pi. I. 
Indorsement on process, see 
Sheriff', pi. 18. 

Indorsement on trust deed, see 
Stamps, pi. 4. 

INFANT.158 

And see Vendor & purchaser, pi. 33. 
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A. Where bound bv act dur¬ 

ing nonage.. 158 

B. Where liable to action, ib. 

(a) For money embezzled. . ib. 

(b) For necessaries .. ,. ib. 

And see Appendix, Frai/ds, Statute 

of, B. (b). 

(c) On other contracts .. 159 

And see Partner, pi. 23. 

(d) Upon new promise. ......... ib. 

C. Plea of infancy . ib. 

(a) How supported ... ib. 

And see Appendix, Infant, C. (a). 

(b) Where wooed .. ib. 

D. Guardian on record.... ib. 
And see Evidence, H. (i). 

(a) How far liable . ib. 


INFERIOR COURTS.... 160 

And sec Manning's Exch. Prac. 399, 
423. Evans v. Munekley, 4 
Taunt. 48. Lees v. Rogers , ib. 


150. 

A. Courts of request...... ib. 

INFORMATION.354 

And see Libel, B. (a). 

INFORMER.160 


And see Evidence, pi. 7. 

Witness, C. (f). 

Appendix, tit. Information. 

Inhabitants, see 
Custom.pl. 1. 

Trespass, pi. 27. 
initials, see 

Frauds, statute of, pi. 25. 

Infra dignitatem curiae, see 
Practice, pT. 76. 

Injunction, see 
Ship, pi. 42. 

. Injury to reversionary interest, see 
Action on the case, C. (e). 
inland navigation, see 
Ship. pi. 10. 

Statutes, pi. 49. 

INNKEEPER. 160 

And.see Carrier, pi. 13, n. 
Insurance, pL 26. 

Statutes, pi. 17. 

A. Liability to guests ..... ib. 
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B. Liability for guests.160 

Inna of court, see 
Bond, pi. 7. 

Statutes, pi. 61-2. 

Innuendo, 8|e 

Defamation pi. 4. 

Variance, pi. 82. 

INQUIRY AND INQUISITION. 160 

And see Evidence, pi. 253. 

Office, pi. 3. 

Inquiry for parties, witnesses, &c., see 
Bills and notes, pi. 223-4-5-6,243. 
Witness, pi. 285-6-7-8. 
lnrolment, see 
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INSURANCE.163 

And see Covenant, pL 1, 5, 6. 

Penal action, A. (k). 

A. Parties to the contract. 164 

(a) Who may be insured . ib. 

And see Partners, pi. 27. 

(b) Who may be insurers . ib. 

B. SUBJECT MATTER . ib. 

(a) How described .. ib. 

(b) Prohibited Goods . ib. 

And see Assumpsit, pi. 92-3. 

(c) Commerce with the enemy ..... ib. 

(d) Illegal voyage . 166 

(e) Property of master and mariners ib # 


Evidence, pi. 3, 4, 36. 

Patent, C. 

Witness, pi. 283, n. 

Insanity, see 
Deed, pi. 9. 

Evidence, pi. 131. 

Felony, pi. 24. 

Insimul computasset, see 
Arbitrament, pi. 6. 

Insolvency, see 

Bankrupt, pi. 159. 

Evidence, pi. 26. 

Set-off, pi. 27-8-9. 

Appendix, Statutes, B. (kk). 

* INSOLVENTS. 

A. Operation of insolvent 

ACTS. 

(a) Protection of insolvents ...... 

And see Witness, pi. 84. 

(b) Disabilities of insolvents . 

13. Composition with credi¬ 
tors. 

And see Bankrupt, pi. 206. 
Debtor and Creditor, pi. 4. 
Frauds, statute of, P 1 - 34. 

C. Deceased insolvents .... 
And see Witness, pi. 113-14. 

Inspection of bank notes, see 
Felony, pi. 4. 

Inspection of lottery offices, see 
Officer, pi. 23. 

Inspection of papers, &c. see 
Practice, C. 

Instalments, see 

Limitation of actions, pi. 23? 
Appendix, Bills and notes, A. 
Instruments, dangerous, see 
Action on the case, A. (f). 


161 

ib. 

ib. 

ib. 

ib. 


163 


(a). 


C. Interest.. 

And see E. (d). 

(a) Expected ifrofits . 

(b) Pnze . 

(c) Trust property ... 

(d) Double insurance . 

(e) Interest how described . 

(f) Interest how proved . 

D. Ship. 

(a) Seaworthiness .. 

(b) Neutrality . 

And see G. (e). 

E. Risk. 

(a) Risks insured against by the 

common policy . 

(b) Risks excluded by the common 

memorandums .. 

And see F. (e). ^ 

(c) Duration of risk . 

(d) Short interest ... 

F. Policy. 

And see F. (i). 

(a) Stamp .... 

And see F. J[c). pi. 86. 

Appendix, Stamps, E. 

(b) Alteration . 

(c) Valued policy . 

(d) Description of the object of In¬ 

surance .. 

And see A. (b). pi. 252. 

(e) Construction of the usual 

memorandums . 

And see E. (b). 

G. Warranty.. 

(a) What shall amount to a war¬ 

ranty ... 

(b) How construed . 

(c) Neutrality ... 


ib. 

ib. 

ib. 

ib. 

ib. 

167 
ib. 

ib. 

ib. 

168 


ib. 

ib. 

ib. 

ib. 

ib. 

ib. 

ib. 
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ib. 

171 


ib. 


ib* 

ib. 

ib. 

ib. 
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(d) Time of sailing..,, .. 172 

(•).«*»•« convoy .. ib. I 

And see K. (b). pi. 148. 

(0 Against seizure in port . 1731 

And see L. (c). pi. 184-5. 

H. Representation . .173 

(a) When material .. ib. 

(b) How made . ib. 

(cj How construed . ib. 

I. Concealment . ib. 

(a) When material . ib. I 

K. Misconduct......174 

(a) Delay . ib. 

(b) Deviation . ib. 

And sec Witness, pi. 170. 

(c) Negligence . 175 

(d) Carrying simulated papers.... 176 

(e) Irregular clearance . ib. 

(f) Breach of co'.jooy act . ib. 

And sec G. (•)■ | 

L. Loss... ib. 

(a) By peril 0 of the seas . ib. 

And see E. (b). pi. 54-5-6. 

(b) By fire . 177 

(c) By capture . ib. 

(d) By detention ... 178 

(e) By barratry . . ib. 

<0. General average . ib. 

And see Ship, L. 

(g) Particular average . ib. 

(h) Stranding . ib. 

M. Abandonment . ib. 

(a) Where ullowui . ib. 

And see L. (a), pi. 169; 0. (d). pi. 

217. 

(b) At what time .179 

(c) In whatform. .180 

N. Adjustment . ib. 

(a) How made .. . ib. 

(b) Effect of. .*.. ib. 

l O. Action .. ib. 

(a) Notice of Loss . . ib. 

(b) Limitation of action . ib. 

(r) Pleadings .. ib. 

(d) Payment of money into court.. ib. 

P. Evidence . ib. 

(a) Mode of proof . ib. 

(b) Competency of witnesses . 182 

Q. Insurance broker . ib. 

(a) His rights . ib. 

And see G. (e). pi. 105-6. 

Agent, pi. 88, 100. 


Page. 

(b) Duty and liability of broker .. 182 

R. Fire Insurances .. 183 

And see F. (d). pi. 90-1; L. (b). 

173-5. 

Covenant, pi. 1, 5, 6 C ■ 

Felony, pi. 18. * 

S. Life insurance . ib. 

Insurance company, sec 
Bond, pi. 2. 

Evidence, pi. 312. 

Interest, see 

Insurance, C. 

Witness, C. 

INTEREST OF MONEY .. 184 
And see Appendix, Interest of money. 


A. Where recoverable . ib. 

And see Set-off, pi. 33. 

Vendor and purchaser, pi. 59. 

(a) By action . ib. 

« And see Bills and notes, pi. 178-9. 

Bond, pi. 11. 

(b) By motion in court of error ... 185 

B. How computed . ib. 

And see Bills and notes, pi. 349. 

Bond, pi. 14, 15. 

Set-off, pi. 33. 

(a) From what time . ib. 

(b) Compound interest . ib. 


Interest, reversionary, see 

Action on the case, C. (i). 
Interpolation, see 
Felony, pi. 2. 

Interpreter, see 

Witness, pi. 19, 20-1. 
Interrogatories, see 

Evidence* pi. 43-4, 129-30. 
Witness, pi. 245-7. 
Intoxication, see 

Agreement, pi. 37-8. 

Deed, pi. 9. 

In transitu, see 

Stoppage in transitu. 
Invention, see 
Patent, A. 

Inventory, see 

Evidence, pi. 226. 
Executors, pi. 6, 8. 

Invoice, see 

Estoppel, pi. 9. 
i Evidence, pi. 112-13. 
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Ireland, see 

Bankrupt, pi. 14. 

Statutes, pi. 10, 11. 

Irregularity, see 

Evidence, p!. 8, 9. 

E«ecutupi, A. (b). 

Pleading, pll 26-9. 

Isle of Man, see 

Attorney, pi. 36. 

Appendix, Foreign laws. 

Issint non est factum, see 
Pleading, pi. 24, n. 

Issue, see 

Variance, pi. 1. 

Issuing of writ, see 

Evidence, pi. 15, 16, 17. 

Jamaica, see 

Action# pi. 21. 

Bills and notes, pi. 193. 
Jurisdiction, pi. 3. 

Jeweller, see 

Appendix, Statutes, B. (kk). 

Jews, see 

Karon and feme, pi. 11. ^ 

Bills and notes, pi. 209. 

Use and occupation, pi. IS. 
Witness, pi. 215. 

Joinder in action, see 
Action, D. 

Joinder of courts, see 
Action, pi. 80. 

Joinder of crimes in courts, sec 
Feiony, pi. 12. 

Misdemeanor, pi. 24. 

Joint insurance, see 
Insurance, A. (b). 

Joint sto( k companies, see 
Assumpsit, pi. 10. 

Insurance, A. (b). 

Statutes, B. (i). 

Joint interest, see 
Action, X). 

Insurance, pi. 36-7-8. 

Joint tenants, see 

Ejectment, pi. 32. 

landlord and tenant, pi. 52-4-5. 

Partner, pi. 78, ii. 79, 80. 

Judge’s chambers, see 
Evidence, pi. 35. 

Judge’s order, sec 

Action on the case, pi. 37. 
Evidence, pi. 24. I 

JUDGMENT.185 

And see Bond, C. 
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Execution, pi. 12, 19. 

Practice, C. 

A. Priority. 185 

Judgment, fraudulent, see 
Witness, pi. 108-12. 

Appendix, Action, E. (f). 
Judgment, outstanding, see 
Witness, pi. 112. 

Judgment, recovered, see 
set-off, pi. 41. 

Judgment, searching for, see 

Vendor and purchaser, pi. 48. 
Judicial notice, see 
Evidence, pi. 74. 

Jurat, see 

Evidence, pi. 235. 

JURISDICTION. 186 

A nd sec ( anirls. 

Foreign attachment, pi. 1, 2, 3, 6. 
A. Locality ...ib. 

Juror withdrawn, see 
Evidence, pi. 21. 

Jury, see 

Practice, M. (d). 

Statutes, pi. 4. 

Witness, pi. 108, n. 

Writ of right, pi. 3, n. 

Appendix, Practice, M. (d). 

JUSI ICES OF THE PEACE. 186 

A. Authority op justices .. ib. 
And see Statutes, pt. 5, 6, 7, 27, 53. 
Appendix, Justices of the peaej, A. 


(a) llow executed . ib. 

And see Libel, pi. 44-6. 

Mandamus, pi. 2. 

(b) IIovj contested, . 186 

B. Duty pf ‘justices . 187 

C. Privilege op justices.... ib. 

(a) By committal for a contempt. . ib. 

(b) By indictment for scandalous 

words . ib. 


(c) Tn actions brought against them. ib. 
And see Penal Action, A. (e). 
Statutes, B. (p). 

D. Qualification, see 

Penal action, A. (e). * 

Pleading, p 1 17. 

Justification, see 

Heading, pi. 47, 51. 











INDEX AND CONTENTS. 


Page. 

Trespass, pi, 12,16,20-2-5-6-7-8 
29, 30-1-2. 

Appendix, Witness, C. (k). 

Key, see 

Covenant, pi. 14. 

Donatio mortis causa, pi. 2. 
Innkeeper, pi. 1, 2, 3. 

King’s beam, see 
Ship, pi. 69, 70. 

King’s warehouse, see , 

Variance, pi. 45. 

Knapsacks, see 

Appendix, Action, A. 

Laches, see 

Assumpsit, pi. 46. 

Execution, pi. 11. 

Ship, pi. 55-6. 

Time, C. 

Vendor and purchaser, pi. 56. 
Lamp, see 

Patent, pi. 1. 

Land-tax, see 

Evidence, pi. 96. 

Appendi., Tolls. 

LANDLORD AND TENANT. 187 

And see Action on the case, C. (e). 
Variance, pi. 49. 

Witness, C. (i). 

A. Leases . 188 

And see Bills and notes, pi. 51. 

Evidence, G. (b) 

Frauds, statute of, A. 

Appendix, Frauds, statute of, A. 

(a) When valid .. ib. 

And see Frauds, statute of, A. (a). 

(b) Covenant by lessee. .. ib. 

And see Insurance, pi. 263. 

Stamps, pi. 6. 

B. Rent. 189 

And see Distress, A. 

Evidence, pi. 94. 

Penal action, A. (d). 

Use and occupation, pi. 11, n. 
Appendix, Statutes, B. (hh). 


(a) By whom payable . ib. 

And see Execution, A. (e). 

(b) Double rent .. ib. 

jc) Double value . ib. 

And see Penal action, pi. 22. 

C. Taxes .. 190 

And see Set-off, pi. 3. 

Taxes, pi. 2,3. 


Appendix, Taxes. 


Page. 

D. Repairs ... 190 

And see Trespass, pi. 35-6. 

Waste, pi. 2. 

Appendix, Auction, A. (e). 

E. Notice to quit ... v . ib. 


(a) Where -necessary... . ib. 

And see Infant, pi. 1, 2. 

(b) Form of notice .. 191 

(c) By whom given. .. ib. 

(d) To whom given . 192 

(e) Ilow directed . ib. 

(f) How served . ib. 

(g) At what time to expire . ib. 

(h) IJow waved . 193 

(i) Where evidence of commence¬ 

ment of tena-ncy........ ib. 


Larceny, sec 

Felony, pi. 9, 16. 

Larceny, charge of, see 

Action on the case, pi. 48. 

Latent defects, see 
- Action on the case, pi. 84-5. 
Vendor and purchaser, pi. 13, 14. 
Latitat, see 

Pleading, pi. 1. 

Process. 

Leading question, see 
Witness, E. (f). 

Lease, see 

Frauds, statute of A. 

Appendix, Frauds, statute of, A. 
Landlord and tenant, A. 

Power, B. 

Sheriff, pi. 28, 31. 

Appendix, Limitation of actions, 

C. (a). 

Lease and release, see 
Release, pi. 1. 

LEGACY. 194 

And see Witness, pi. 116. 

Appendix, Legacy. 

Leghorn,see 

Foreign laws, pi. 5. 

Lent, money, see 
Gaming, pi. 9. 

Usury, A. (a). 
LettersUestamentary, see 
Evidence, pi. 321. 

Executors and administrators, pi. 

1 , 2 . 

Felony, pt. 19. 
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LIBEL.194 

And see Evidence, pi. 38. 

Literary property, pi. 3. 

Trespass, pi. 24-5. 

A. Cwil Action . ib. 

And see Defatnation. 

(a) Jn what cases maintainable, ib. & 356 
And see Appendix, Libel, A. (a). 

(b) Pleading*.. . 196 

(c) Evidence... .ib.&357 

And see Appendix, Libel, A. (c) 

B. Criminal prosecution .... 197 
And see Appendix, Justices, A. 

(a) By information . . ib. 

(b) By indictment . ib. 

(c) rieadings . ib. 

(d) Evidence .. 198 & 357 

And see Appendix, Libel, 13. (d). 

Libellous painting, see 
Trespass, pi. 24-5. 

LICENCE. Ig9 

And see Alien, pi. 5, 6. 

Evidence, pi. 9, 88, 155, 229. 
Insurance, B. (b) ; I. (a). Ibid, 
pl. 7, 15, 17, 18, 19, 20-3, 
24-5-6. 

Penal action, pl. 40-1-2. 

Physician, pl. 9. 

Pleading, pl. 5. 

Ship, pl. 88. 

Smuggling, pl. 5. 

Statutes, pi. 64. 

Witness, pl. 161. 

Appendix, Insurance, G. 

Licence in/act, see 
Trespass, pl. 32. 


LIEN. 


199 

And see Appendix, Bills and notes, 
I. (a). 

A. Particular lien . ib. 

(a) Where created . ib. 

And see Assumpsit, pl.55. 


Carrier, pl. 13. 

Deed, pl. 11. 

Ship, pl. 44. 

(b) Promise in respect of...... 

... 200 

(cj Where waved . 

... 201 

B. General lien...... 

.. ib. 

And see Insurance, pl. 246. 
Life insurance, see 
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Insurance, pl. 32-4. 

Lighter, see 

Partner, pl. 2-3. 

Lighterman, see 
Carrier, pl. 49. 

Insurance, pl. 62-3. 

Ship, pl. 130. 

Wharfinger, pl. 4. 

Lime quarries, see 
^Way, pl. 1. 

LIMITATION OF ACTIONS. 202 
And see Writ of right, pl. 2, n. 

A. In assumpsit .. ib. 

And see Insurance, O. (b). 

(a) From what time to he com¬ 

puted . 202 & 357 

And see Annuity, pl. 14. 

Bankrupt* pl. 200. 

Appendix, Limitation, A. (a) 

(b) In what cases the statute does not 

attach . 202 

(c) How avoided .203 

And see Evidence, pl. 46. 

Penal action, pl. 54. 

(d) Where waved .ib. & 357 

Appendix, Limitation of actions, 

A. (d). 

And see A. (b.) pl. 6. 

Bills and notes, A. (d). 

B. Upon torts .204 

C. In ejectment.357 

(a) From what time to be computed ib. 

And see Penal action, pl. 10, 54. 

Literary character, see 
Libel, pl. 18. 

Liquidated aamages, see 
Penalty. 

LITERARY PROPERTY... 204 
• 

A. What may be the subject 

op copyright .205 

And sec Trespass, pl. 25. 

B. Copyright, where vested, ib. 

C. Where invaded .205 

D. Assignment op copyright ib. 
And see Appendix, Literary pro¬ 
perty, D. 

Lloyd’s, see 

Evidence, pl 102-3. 

Inferior courts, pl. 4. 

Insurance, pl. 220. 

• • 
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Loan,see 

Assumpsit, pi. 38. 

Evidence, pi. 327. 

Gaming, pi. 9. 

Insurance, pi. 27. 

Interest, pi. 1L 
Usury, A. (a). 

Lock-up house, see 
Sheriff, pi. 43. 

Lodgers, see 

Pleading, pi. 16, 

Tciot, pi. 6. 

Trespass, pi. 13. 

Lodgings, see 

Frauds, statute of, pi. 2. 

Landlord and tenant, pi. 13. 
Log-hook, see 

Evidence, pi. 53, 83-4-5, 129. 
London,see 

Bills and notes, pi. 258. 

Evidence, pi. 104. 

Foreign attachment, pi. 1-2. 
Inferior Courts, A. 

Trover, pi. 9-10. 

London Docks, see 

Ship, pi. 57, 81-6-7. 

Lord of Manor, see 
Game, B. 

Lord Mayor’s court, see 

Foreign attachment, pi, 2-5. 

Lord’s act, see 

Penal action, A. (e). 

Loss, see 

Insurance, L. 

Lost hill, see 

Bills & notes, pi. 135-6-7, 236-55 
256-89-95-6. 

Lottery, see 

Penal action, pi. 35-6-7, 47-8-9, 
50. 

Lottery contract, see 
Statutes, pi. 33. 

Lottery insurance, see 
Assumpsit, pi. 92-3. 

Stamps, p\. 55. 

Luggage, see 

Carriers v pi. 13,27. 

Tender, pi. 18-9. 

Lunacy, see 
Deed, pi. 9. 

Evidence, pi. 131. 

Felony, pi. 24. 

Appendix, Misdemeanor, A. (aj. 
Lutherans, see 

Statutes, pi. L&>3r4.-5-6t 
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Machinery, exporting, see 
Witness, pi. 120. 

Madhouse, see 

Penal action, A- (h). 

Magistrates, see 

Justices of the peace, pi. 10.. 

Mail coach, see 
Carrier, pi. 2. 

Maintenance, see 

Executors & administrators, pi. 10. 
Maintenance, separate, see 

Baron and feme, pi. 21-7, 34-5-6, 
37, 44-5-6. 
enancc, order of, see 
Bastard, pi. 1-6. 

Majority, see 

Evidence, pi. 201, 

Malice, see 

Distress, pi. 12. 

Witness, pi. 180. 

Appendix, Libel, A. (a). 

Appendix, Misdemeanor, A. (a). 
Malicious arrest, see 

Action on the case, A. (g). 
Appendix, Action on the case, 

A. (g). 

Malicious prosecution, see 

Action on the case, A. (h). 
Appendix, Action on the case, 

A. (h). 

Malt, see 

Insurance, pi. 93. 

Man, isle of, see 

Attorney, pi. 36. 

Bankrupt, pi. 76. 

Appendix, Foreign laws. 

Managing clerk, see 1 

Penal action, pi. 1. 

MANDAMUS.206 

Mandate, sec 

Sheriff^ pi. 47. 

Mandatary, see 
Agent, pi. 3. 

Assumpsit, pi. 41. 

Manifest, see 

Insurance, pi. 153. 


MANOR.206 

And see Common. 

G^me, pi. 9-10. 

A. What shall be . ib. 

s 

B. Copyholds . ib. 

Manslaughter, see 








Felony, A. (a). 

Ibid, pi. 29. 

Misdemeanor, pi. II. 

Manufactories, demolishing, see 
Statutes, B. (gg). 

Manure, see 
Toll, pi. A 
Map, see 

Evidence, pi. 92-3. 

Mariner, see 
Ship, G. 

Mariners, see 

Assumpsit, pi. 31. g 

Market gardener, see 
Waste, pi. 4 
Market overt, see 

Trover, pi. 8-9-10. 

Marking goods, see 

Vendor and purchaser, pi. 18-9. 
Appendix, Vendor and purchaser. 
Marriage, see 

Baron and feme, A. 

Set-off, B. (a). 

Marshal of K. B., see 
Escape, pi. 

Marshalling assets, see 

Executors and administrators, 

B. (b). 

Marshalling payments, see 
Debtor and creditor, C. 
Martinique, see 

‘Insurance, pi. GO. 

MASTER AND SERVANT.. 206 

And see Witness, C. (1). 

A. Obligations of servant 

TOWARDS MASTER. ... ib. 

And r*e Evidence, pi. 342. 

Set-off, pi. 30-1. 

B. Obligations of master to¬ 


wards servant . ib. 

And see Misdemeanor, A. (d). 

(a) Wages . ib. 

(b) Care in sickness .207 

(c) Character • • • •. ib. 

And sec Libel, pi. 8. 

C. Rights of master against 

STRANGERS. ib. 


And see Action on the case A. (d). 
D. Liability of master to 

STRANGERS. Jf . . . ib. 

And see Tender, pi. 4, 37. 

Master of vessel, see 
Ship, H; lb. 1. 


Fag*. 

Mate, see 

Wharfinger, pi. 6. 

Matter of allegation, see 
Variance, A. B. 

Matter of description, see 
Variance, A. C. 

Mayor’s court, see 

Foreign attachment, pi. 2, 5. 

Medical men, see 
Physician. 

Medical partnership, see 
Physician, pi. 10. 

Meeting-house, see 
Statutes, B. (d). 

Memorial, see 
Annuity, A. 

Evidence, pi. 3, 4, 317. 

Menaces, see 

Bills and notes, pi. 292. 

MERGER.207 

And see Bills and notes, pi. 82-3. 

Use and occupation, pi. 23. 

Usury, pi. 25. 

Mesne profits, see 
Ejectment, D. 

Messenger, see 

Bankrupt, pi. 73,80,189. 
Middlesex, bill of, see 
Process, pi. 1. 

Military officer, see 
Officer, E. 

Militia, see 

Insurance, pi. 113. 

Mine, see 

Way, pi. 1. 

Miscasting, see 
Usury, pi. 21. 

Mischievous animals, see 

Action on the case, A. (e). 
Appendix, Action on the case, 

■ A. (e). 

MISDEMEANOR.207 

And see Agreement, pi. 34-5-6. 

Bills and notes, pL 58-9, 73. 

Costs, pi. 3. 

Libel, B. C. 

Nuisance. 

Peijury. 

A. WlIHT SHALL BE . 208 

And see Bastard, pi. 7. 

Felony, A. (d). 

Justices of the peace, C. (b). 
Witness, pi. 230. 
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(a) Conspiracy ... ib. 

And see B. (a) pi. 25; C. (b) pi. 30-1. 

Action on the case, pi. 58. 

Co9ts, pi. 19. 

Evidence, pi. 256. 

Appendix, Misdemeanor, A. (a). 
Appendix, Practice, M. (f). 
Statutes, pi. 25. 

Witness, pi. 66, 138. 

(b) Offences against public decency r ib. 

c) Offence, against public health. I ib. 

d) Cruelty . *..*.... ib. 

e) Concealing pregnancy .209 

(f) Gaming . ib. 

Disobedience to order of justices ib, 


(li) False pretences . ib. I Money, see 


*rage. 

Frauds, statute of, pi. 31. 

Witness, pi. 192. 
Misrepresentation of value, see 

Vendor and purchaser, pi. 59, 60. 
Misspelling, see 

Variance, pi. 72. - 

Mistake, see 

Action on the case, pi. 47. 
Assumpsit, E. (b). 

Gaming, pi. 7, 8. 

Stoppage in transitu, pi. 8. 

Usury, pi. 21. 
jWitncss, pi. 35. 
tg goods, see 
Action, pi. 32. 


Stoppage in transitu, pi. 2. 
Money had and received, see 
Assumpsit, E. 


And see Statutes, pi. 56. 

B. Pleadings ..209 

(a) Form of indictment . ib. Money lent, see 

C. Evidence.. . 210 

Lvidonce, pi* J27* 

«> */*•. . i= M ph p ii: 7, 

D. Process . ib. Ufuiy, A. (a); Ib. pi. 17, 21-2. 

E. New trial . ib. Money scrivener, see 

Bankrupt, pi. 4, 5, 6, 7, 

Misdescription of character of parties * ’ " -- * 


suing,see 

landlord and tenant, pi. 53. 
Misdescription of nationality of ship, 3ee | 
Variance, pi. 96. 

Misdescription of form of action, see 
Justices of the peace, pi. 17. 
Misdirection, see 

Practice; pi. 115. 

Mise, see 

Writ of right, pi. 2, n. 3. 
Misfeasance in driving carriages, see 
Action on the case, A. (i). 
Misfeasance in steering ships, sec 
Action on the case, B. (a). 

Ship, G. (c). 

MISNOMER..211 

And see Abatement, B. (b). 

Sheriff, pi. 11. 

Trespass, pi. 6. 


Appendix, Variance, A. 
Month, see 

Penal action, pi. 10, 18, 19. 
Time, pi. 1, 2, 4. 

Variance, pi. 71. 

Months, how computed, see 
Attorney, pi. 24. 

Moorage duty, see 

Ship, pi. 52, n. * 

Moored m safety, se* 

Insurance, pi. 176. 
Moorings, see 

Insurance, pi. 97. 

Mortgage, see 

Auction, pi. 11. 

Ejectment, pi. 11* 

Estoppel, pi. 11. 

Evidence, pi. 35. 

Ship, pi. 120-5. 

Motion, see 

Witness, pi. 18. 


Variance dL 5* 13 14 79 83-6 Musical performances, see 
variance, p U 5, 13, 14, 79,83-6. 1 Penal action> pL 2 5 . 

Muster roll, see 


Misrepresentation of authority, see 
Frauds, statute of, pi. 31. 
Vendor and purchaser, pi. 61. 
Misrepresentation of solvency see 
Action on the case, B. (d). 


Evidence, pi. 335. 
Statutes, pi. 52. 

I Muster, ship’s, see 
Evidence, pi. 69. 

















INDEX AND GONTENTS. 


Page* 

NATURALIZATION .... 358 

A. Distinction between de¬ 
nization by letters 

PATENT, AND NATURALI-W 
^ATipN BY PARLIAMENT ib. 
Naval stores, see t 
Felony, pi. 20. 

Informer, pi. 1. 

Insurance, pi. 7. 

Statutes, B. (f); B. (m). 
Navy-board certificate, see 

Statutes, pi. 34. gfe 

Navy officer, see ” 

Infant, pi. 13. 

Jurisdiction, pi. -12. 

Navigable rivers, see 
Rivers. 

Fishery, pi. 1, 2. 

Nuisance, B. 

Navigation act, see 
Arrest, pi. 118. 

Ship, pi. 2. 

Statutes, B. (b); B. (bb), 3, 4, 9, 
10,12,17,18. 

Appendix, Naturalization, A. 

Ne unques executor, see 

Executors and administrators, pi. 1. 
Necessaries, see 

Baron and feme, pi. 34-8-9, 40-1, 
42-4-7-8-9, 50. 

Infant, B. (b). 

Stamps, pi. 3. 

Necessary averments, see 
Pleading, A. (c). 

Negative averments, see 
Evidt die, K. 

Negligence, see 

Action on the case, B. (a), (b), 
Agent, pi. 2. 

Attorney, C. 

Auction, pi. 6. * 

Bailment, pi. 5,6, 7, 12, 13. 
Barrister, pi. 1. 

Carriers. 

Insolvents, pi. 187, 250-3-6-7. 
Insurance, K. (c). 

Set-off, pi. 30-1. 

Ship, pi. 96, 126, 160. 
Negligence in enclosing buildings, see 
Action, pi. 41. 

Action on the case, C. (d). 
Negotiable bills, see 
Bills and notes, A. 

Negotiation, see- 

Appendix, Frauds, statute, of 
D. (b>. 


Negro, see 

Action, pi. 16. 

Neutral, see 

Alien, pi. 1,3. 

Insurance, pi. 10, 11, 21. 

Ship, pi. 14, 1.V 
Neutrality, see 

Insurance, D. (b); C. (c); 
Appendix, Insurance, G. 

New assignment, see 
Pleading, E. 

Trespass, pi. 12, 23-8-9, 31-2. 
New felonies, see 
Statutes, B. (aa). 

Newfoundland, see 

Insurance, pi. 123-4-5. 

Witness, pi. 84. 

New South Wales, see 

Bills and notes, pi. 261. 
Newspapers, sefi 
Agent, pi. 97. 

Evidence, pi. 94,235. 

Libel, pi. 47, 53-6, 62. 

Parliament, pi. 9. 

Stamps, pi. 57. 

Variance, pi. 32. 

Appendix, Libel, A. (a). 

New trial, see 

Misdemeanor, E. 

Practice, N. 

Appendix, Practice, N. 

Nil debet, see 

Pleading, B. (a). 

Nisi prius, see 

Variance, pi. 85-7, 

No effects, see 

Witness, pi. 93. 

NOLLE PROSEQUI.212 

And see Retraxit, pi. 1, a. 

Witness, pi. 61, n. 

• 

Nominal partners, see 
Variance, pi. 24. 

Non assumpsit, see 
Assumpsit,* F. 

Pleading, B. (c). 

Non est factum, see 
Pleading, B. (b). 

Non est inventus, see 
Sheriff, pi. 2. 

Non tenuit, see 

Replevin, pi. 3, 6, 7. 

Nonfeasance, see 

Action on the case, B. (b). 
Misdemeanor, pi, 8. 

River, pi. 3. 
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Nonjoinder, see 

Abatement, B. (a). 

Appendix, Abatement, B. (a). 
Action, D. 

Attorney, pi. 35. 

Partners, E. 


Page. 

NUISANCE.213 

A. Offensive trades . ib. 

(a) - What shall he deemed .. ib. 

(b) Where a public nuisance . ib. 

(c) Effect of acquiescence.". ...... ib. 


NON-RESIDENT.213 

Non-resident voters, see 
Statutes, pi. 17. 

Non-suit, see 

Pleading, pi. 12,13. 

Practice, K. 

Scire facias pi. 1. 

Appendix, Abatement, B. (a). 
Non-suit, judgment as in case of a, see 
Practice, L. 

Not guilty, see 

Pleading, B. (d). 

Notarial copy, see 
Evidence, pi. 48. 

Ship, pi. 13. 

Notarial protest, sec 
Evidence, pi. 100. 

Notary, see 

Evidence, E. (a), pi. 

Insurance, pi. 18. 

Notice, see 

Agreement, pi. 17. 

Assumpsit, D. (e). pi. 7. 

Practice, D. 

Perjury, pi. 3. 

Ship, pi. 79, 80, 92. 

Trover, B. pi. 1, 2. 

Vestry, pi. 5. 

Notice of action, see 
Action, B. 

Justices of the peace, C. (e). 
Officer, C. (a). 

Notice of conditions qf sale, see 
Vendor and purchsiser, pi. 17. 
Notice of dishonour, see 
Bills and notes, pi. G6. 

Notice to dispute act of bankruptcy, &c, 
see 

Bankrupt, pi. 95, &c. 106. 
Witness, pi. 70. 

Notice of loss, see 

Insurance, O. (a). 

Notice to quit, see 

Landlord and tenant, D. 

Noting, see 

Bills and notes, pi. 175. 

Nudum pactum, see 
Assumpsit, pi. 1. 


B. Obstructions in rivers.^ ib. 
And see Appendix, Witness, C. (k). 

C. Non-repair of bridges .. ib. 

D. Nuisance to highways .. ib. 
(a) Dedication to the public ...... ib. 

(W Obstruction . 214 

And see Appendix, Witness, C. (k). 

(c) Encroachment . ib. 

E. Pleadings . ib. 

F. Evidence .215 

G. Trial . ib. 

II. Abatement of nuisances. 

Sec Trespass, pi. 25, 31. 

Nuisance to watercourse, see 
Action on the case, C. (e). 
Nuisance, B. 

Nuisance to reversionary interest, see 
Action on the case, C. (e). 
Variance, pi. 49. 

Nulla bona, see 

Execution, pi. 2, 10. 

Witness, pi. 83. * 

Oath of allegiance, see 

Appendix, Naturalization, A. n. (e). 
Oath of office, sec 
Witness, pi. 198. 

Oaths, see 

Assumpsit, pi. 56. 

Evidence, pi. 55-6. 

Witness, pi. 215-16-18. 
Obstruction of trade, see 

Action on the case, B. (cj. 
Obstruction of ways, see 

Action on the case, C. (a). 
Nuisance, D. (b). 

Obstruction of windows, sec 
Action on the case, C. (b). 
Occupier, see 

Evidence, pi. 248. 

Landlord and tenant. 

Use and occupation. 

; OFFICE.215 

And see Assumpsit, E. (a). 

Evidence, pi. 15, 25, 318. 

Penal action, A. (h). 
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OFFICER.216 

And see Physician, pi. 11. 

As to parish officers, see , 

Churchwardens. * 

Vagrianca, pi. 49. 

A. AppointmeiA? . ib. 

And see Misdemeanor, pi. 25. 

Variance, pi. 64. 

B. AuTHoniTY.ib. &360 

And sec Appendix, Officer, A. 

C. PRIVILEGES . Jjb. 

(a) As defendants . 

And see Appendix, Officer, C. (a), 
(h) In other cases . 217 

D. Action . ib. 

(a) Evidence in actions against ... ib. 

E. Militauy officers .218 

And see Action, pi. 58. 

Agent, pi. 5. 

Insurance, pi. 30. 

(a) Half-pay .219 

Omnium, see 

Statutes, pi. 29, 30-1. 

Usury, pi. 13. 

Onus probandi, see 

Evidence, pi. 327-9,330-1-2-3-5- 
6-8-9, 340-1-2. 

Limitation of actions, pi. 20, 32. 
Oporto, see 

insurance, pi. 126. 

Open policy, see 

Insurance, pi. 83. 

Opinion, 

Insurance, pi. 224-5. 

Orchard,se' 

Covenant, pi. 4. 

Order, judge’s, see 

Action on the case, pi. 7. 

Evidence, pi. 24. 

Order of justice, sec 

Misdemeanor, A. (g). 

Order to produce papers, &c. see 
Practice, D. 
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Outgoing tenant, see 
Variance, pi. 52. 

Outgoings, see 

Set-off, pi. 3. ’ 

Outlawry, see 

Partner, pi. 24. 

Overseer, see 

Bastard, pi. . 

Evidence, pi. 105,171-2-3,191-2-3. 
Felony, pi. 1, 5. 

OwnliPof stolen goods, see 
Witness, C. (g). 

Owners of ships, see 
Ships, A. F. 

Oyer, see 

Pleading, pi. 30. 

Oysters, see 

Fishery, pi. 2. 

Packer, see 

Stoppage ill transitu, pi. 12, 16. 
Packet-boat, see 
Ship, pi, 114. 

Palace, see 

Prerogative. 

Palace court, see 

Bail, pi. 2, 3, 4, 5. 

Tapers, ship’s, see 

Insurance, pi. 126. 

Parcel, see 

Misdemeanor, pi. 18, 19. 

Parcel or not parcel, see 
Appendix, Trespass, C. (a). 
Pardon, see 

Assumpsit, pi. 90. ' 

PARENT AND CHILD.. 218 

And see Executors, pi. 10. 

Witness, 125-40. 

A. Liability of father on 

CONTRACT OF CHILD.. ib. 
And see Vendor & purchaser, pi. 33. 

B. Rights "of father in HE- 

SFjiCT OF injury to 

child .218 

And sec Action on the case, A. (c). 


Ordinary, see 
Vestry, pi. 7. 

Original, see 

Limitation of actions, pi. 1 ]. 
Sheriff, pi. 1. 

Tender, pi. 31. 

Other action pending, see 
Abatement, B. (c). 

Action, pL 17. 


Parish see 

Ejectment, pi. 34, 40-1. 
Came, pi. 8. 

Venue, pi. 2,3, 4. 
Parish books, see 

Evidence, pi. 104-5. 
Parishioners, see 
Vestry, A. 

Witness, C. (h). 
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(d) Illegal. 
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, 221 


foresee 

Felony, pi. 27. 

PARLlilffENT.218 

And see Attorney, pi. 10, n. 
Evidence, pi. 164. 

Penal action, A. (b). 

Perjury, pi. 9,10. 

Stamps, pi. 52. 

^ Statutes, B, (e). * 

A. ^Liability of candidates. . 218 

B. Privileges of members... ib. 


(a) Freedom of debate . ib. 

C. Petitions on an undue 

return . ib. 

And see Costs, 4 1. 15, 16. 

Parliament roll, see * 

Evidence, pi. 31. 


Parol acceptance, see 

Bills and notes, pi. 109-10-11-16, 
117-18-19-22. 

Parol evidence, see 
Evidence, G. 

Part execution, see 

Frauds, statute of, pi. 2. 

Partes finis nibil habuerunt, see 
Writ of right, pi. 3. 

Particeps criminis, see 
Witness, pi. 189. 

Particulars of demand, see 
Practice, B. 

Particulars of set off, see 
Setoff, D. (c). 

Parties to action, see 
Action, C. 

PARTNERS. 219 

And see Attorney, pi. 39. 

Bond, pi. 3. • 

Gaming, pi. 10. 

Interest, pi. 1. 

Set-off, A. (a); B. (b). 

Vendor and purchaser, pi. 33. 
Witness, C. (i); ib. C.(o). pi. 201. 

A. What shall se a part¬ 
nership . ib. 

(a) At between the parties . ib. 

And see Vendor & purchaser, pi. 33. 
{b) With respect to strangers .. . ib. 

And see Appendix, Partners* A. (b). 

(c) How proved .. 220 

And see Stamps, pi. 18. 


B. Act of co-partner in what 


CASES BINDING. ib. 

And see Bankrupt, E. (f). 

Evidence, H. (h). 

Appendix, Partnqp, B. * 

C. Dissolution of partner¬ 

ship . 223 

And see Witness, pi. 106. 

D. Pleadings by partners.. 224 

(a) In actions by partners . ib. 

(bj In actions against partners. . . • 225 


E. Proceedings by one part¬ 
ner against another, ib. 
And see Appendix, Action, E. (a). 

Party wall, see 

Statutes, pi. 46. 

Appendix, Agent, C. (b). 

Passage money, see 
Action, pi. 19. 

Assumpsit, pi. 6. 

Ship, E. 

Passenger, see 

Action, pi. 19, 98. 

Assumpsit, pi. 6. 

Carriers, B. 

Imprisonment, pi. 11. 

Ship, E. 


PATENT.225 

A. Description of the inven¬ 

tion IN THE LETTERS 
PATENT. ib. 

B. Form of specification... ib. 

C. Inrolment. . 226 


Patrole, see 

Officer, pi. 21. 

Variance, pi. 40. 

Patron, see 

Witness, pi. 175. 

PAUPER.226 

And see Felony, pi. 1. 

Game, pi. 8. 

Variance, pi. 49. 

Panm cop 

•Rover, pi. 7, 8, 9,10, 14, 41. 
Pawnbroker, see 
Statutes, B. (z). 

Appendix, Statutes, B. (kk). * 
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Payment, see 

Agreement, pi. 49. 

Annuity, pi. 1, 4. 

Assumpsit, pi. 106-8-9. 

Bills and notes, pi. 146. 

Pleading, pi. 33-4,42. 

Practice, 1, 2. 

Surety, pi. 3. 

Witness, pi. 85-9, 90-1, 124. 
Payment of money into court, see 
Practice, C. 

Payment by bill, see 

Vendor & purchaser, pi. 85-6, 90. 
Peace officers, sec 

Officer, pi. 9, 10, 11, 21. 
Variance, pi. 40. 

Pedigree, see 

Assumpsit, pi. 17. ’’ 

Evidence, pi. 11, 135-6. 

Warranty, pi. 1. 

Peer, see 

Practice, pi. 78. 

PEERAGE.361 

A. Pleaded in abatement... ib. 

PENAL ACTION.22 G 

And see Attorney, pi. 1, 2, 3, 4. 
Misdemeanor, pi. 43. 

Non residence, pi. 1. 

Practice, pi. 115. 

\. Cases upon particular 

STATUTES. ib. 

(a) 5 Eliz. cap. 4. 

And see A. (c). 

Apprentice, pi. 1. 

(b) 5 htiz. cap, 9. s. 1?.227 

(c) 13 & 14 Car. 2. cap. 15. s. 12. 228 

(d) 11 Geo. IT. cap. 19. s. 4. ib. 

(e) 18 Creo. II. c. 20. qualification 

of magistrates . ib. 

(f) 25 Geo. II. cap. 36. s. 2 . ib. 

(g) 32 Geo. Jl. cap. 28. ( Lord's 

ActJ . ib. 

(h) 14 Geo. III. cap. 49. s. 1, 32. ib. 

(i) 14 Geo. III. cap. 78. s. 67. .. 229 

(k) 22 Geo. III. cap. 47 ........ ib. 

And see Assumpsit, pi. 47-8-9, 50, 

92-3. 

(l) 28 Geo. III. cap. 52. 

(m) 29 Geo. III. cap. 20. s. 13. 

(n) 37 Geo. III. cap. 73....., 


,(o) 38 Geo. III. cap. 71. s. 2 . 
(p) 49 Geo. Ill . cap. 126. s. 6. 
Bt Pleadings. 


ib. 

ib. 

ib. 

ib. 

ib. 

ib. 
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C. Evidence.. .. 230 

Penalties, see 
Game, A. 

Penalties, several, see 
Game, pi. 3. 

Penal action, pi. 35-6-7. 

PENALTY. ib. 

And see Witness, pi. 117-20. 

• • p 

Percentage, see P 

Auctioneer, pi. 1. 

Misdemeanor, pi. 17. 

Perception of rents and profits, see 
Writ of right, pL 3. 

Performance, sec 

Conditions precedent, B. 
Periculum rei venditae, see 

Vendor afid purchaser, pi. 20-3. 
Appendix, Trover, B. 

PERJURY. ib. 

And see Action on the case, A. (g).; 
13. (f). 

A. Wiiat shall be .. 231 

13. Pleadings . ib. 

(a) Form of indictment . ib. 

(h) Variance . ib. 

C. Evidence.232 

And see Variance, pi. 70,81-5. 

Witness, pi. 177-8-9, 180-2. 

D. Remedy op party grieved 

BY PE11JURY. ib. 

And see Action on the case, A. (g). 

E. Remedy op party charged 

with perjury .233 

And see Libel, pi. 29. 

Per minas, see 

Assumpsit, pi. 97. 

Bastard, pi. 10. 

Permit, see 

Justices of the peace, pi. 6. 
Petition, see 

Penal action, A. (b). 

Petitioning creditor’s debt, see 
Bankrupt, C. 

Appendix, Bankrupt, C. & D. (c). 
Witness, pi. 69, 70-1-2. 

Pew, see 

Evidence, 1,104. 

Philacer, see 

Evidence, pi. 17. 
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PHYSICIAN.233 

And see Action onthe case, pi. 3. 
Bailment, pi. ap 
Evidence, pi. 110. 

Pauper.pl. 1, 2. 

Penal action, A. (li). 

Variance, pi. 64. 

A. Remedies of medical men 

FOK SERVICES.** il>. 

B. INABILITY OF MEDICAL MEN. ib. 

And see A. pi. 4, 5. 

C. Exemption from offices. 234 

D. Exposition of particular 

WORDS USED IN STA¬ 
TUTES . ib, 
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ib. 


And see Covenant, C. 

Set-off, pi. 37. 

'c) Non assumpsit .. . • • 

And see Agreement, pi. 6. 

Baron and feme, pi. 53. 

Bills and notes, pi. 92* « 

B. (d) Not guilty....K .237 

And see Libel, pi. 7, 14. 

Practice, pi. 111. 

C. Prescription... 

D. Replication .238 

(a) In whut cases special . *b. 

E. New assignment .. ib. 

(a) In whut cases necessary . ib. 

And see Trespass, pi. 28-9, 31-2. 

(b) How proved .. J b* 


And see Statutes, pi. 59. 

Picture, see 

Usury, pi. o. 

Vendor and purchaser, pi. 15, 75. 
Warranty, pi. 2. 

Picture, libellous, sen 
Trespass, pi. 24-5. 

Pig-dealer, see 

Bankrupt, pi. 2, 3. 

Pilot, see 

Action on the case, pi. 68. 
Witness, pi. 206. 

Pipes, stee 

Agent, pi. 99. 

Pirated bust, see 

Penal action, pi. 44-5. 

Pirating book, see 

Literary properly. 

Plagiarism, see 

Literary property, pi. 6, 7, 8, 9, 

10 , 11 , 12 . 

Plans, see 

Justices of the peace, pi. 11. 


PLEADING...'.234 

A. Declaration . il>. 

And see Attorney, pi. 4. 

Evidence, pi. 46. 

(a) Title .' ib. 

And see Limitation of acti-ais, pi. 1. 

(b) Profert . ib. 

(c) Necessary averment# ... ib. 

B. General issue...... .235 

* And see Licence, pi. 1, n. 

Set-off, pi. 38-9. 

(a) NU debet. ..i . ib. 

(b) Non cst factum . 236 


F. Pleas fuis darrein conti¬ 
nuance . ib. 

And sceB. (c). pi. 34. 

Pledge, see 

Agent, pi. 56, 87, 93. 

Assumpsit, pi. 38. 

Bills and notes, pi. 90. 

Appendix, Partners, 15. 

Appendix, Statutes, B. (kk). 
Pledges, see 

Evidence, pi. 261. 

Plene adrainisiravit, see 

Executors & administrators^ pi. 10. 
Poisoning, see 

Felony, pi. 15, n. 

Poisoning animals, see 

Appendix, Action on the ease, 

B. (g). 

Policy, see 

Inferior courts, pi. 4. 

Insurance, F. 

Poor, overseers of the, see 

Master and servant, pi. 4, 5. 

Poor rates, sec 

Witness, pi. 122-3. 

Port, see 

Insurance, pl. 182-3-4-5. 

Port in Great Britain, explained. 
Statutes, pl. 5. 

Fortneuf, see 

Insurance, pl. 99. 

Porter, see 

Agent, pl. 58. 

Porterage, see 

Misdemeanor, pl. 18, 19. 

Statutes, B. (y). 

Possessory title, see 

Fairs and markets, pl. 1. 
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Post chaise, see 

Tender, pi. 18, 19. 

Post horse, see 

Action on the case, pi. 70. 

Post office, see 
Agent, pi. 1. 

Buis and noles, pi. 184-5-8, 190-1- 
2-4-5-G-7-8, 205-9. 

Postea, see 

Evidence, pi. 19, 20-1-2. 

Set-off, pi. 44-5. 

Stamps, pi. 65. 

Appendix, Assumpsit, D. {b). 

Post mark, see 

Insurance, pi. S36. 

Libel, pi. 59. 

Usury, pi. 44-5. 

Pound,see 

Distress, pi. 14, 15. 

Poundage, see 

Agreement, pi. 33. 

Execution, A. (f). 

Sheriff, pi. 46. 


POWER.239 

A. Appointment .239 

(a) Form o f instrument . ib. 

B. Leases . ib* 

(a) Reservation . .. ib. 


Poorer of attorney, see 
Agent, pi. 46, 66. 
Witness, pi. 109. 


PRACTICE. ib. 

A. Commencement op action. 2*10 
And see Penal Action, pi. 54. 

B. Particular op demand .. ib. 
(a) In what eases rcquirablc. ..... ib. 

(h) Where sufficient. . ib. 

(c) Effect of . 241 

C. Payment of money into 

court . ib. 

And see Evidence, pi. 18. 

(a) In what cases allowed . ib. 

(b) Effect of. . ib. 

Ana see Ejectment, pi. 9. 

Inferior courts, pi. 3. 

Insurance, pi. 217. , 

Tender, E. 


D. Order for production of 

papers .243 
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E, Notice . ib. 

And see Trover, pi. 16, 21, 37-8. 

(a) How served.. ib. 

And see Appcnfflt, Practice, E. (c). 

(b) Notice to produce papers, fyc. 

wkere-nccessary . ib. 

And see Evidence, pi. 179-80-1. 
Witness, pi. 23-4, 250-1-7-8-9. 

(c) Effect of notice to produce 

papers , fyc .ib. &361 

And see Appendix, Practice, E. Jfe). 
Appendix, Bills and notes, G. (a). 

(d) Notice to dispute consideration, ib. 

P. Consent rule . 244 

G. Entering the record ... ib. 

H. Putting off trial ... ib. & 361 
And see M. (b). pi. 81. 

Costs, pi. 4, 2. 

Appendix, Practice, 11. 

I. Withdrawing the record. 245 

K. Nonsuit ...ib. & 363 

And see C. (b). pi. 23-4-5. 

Tender, pi. 29. 

Appendix, Practice, K. 

L. Judgment as in case of a 

nonsuit . ib. 

M. Trial . ib. 

And see Pleading, A. (c). 

(a) In what county . ib. 

(b) Attendance and demeanor af 

parties ... ib. 

(c) Particular defences where e.x- 

cludcd .246 

(d) Jury ...ib. £: 363 

And see Statutes, B, (n). 

Trespass, pi. 2. 

Witness, pi. 108, n.; ib. E. (h). 
Writ of right, pi. 3, n. 

Appendix^ Practice, M. (d). 

(e) Verdict ....ib.&365 

And see Felony, pi. 8. 

Appendix, Practice, M. (e). 

(f) Counsel...'. . 247&365 


And see Barrister. 

Evidence, pi. 326. 

Statutes, pi. 45. 

Witness, B. ,(c). 

Appendix, Practice, M. (f). 

N. New trial . ib.' 

(a) For, defects parent on the 

record (venire de novo). 365 

(b) Ex gratid ....248 
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And see Action, pi. 79. 

Misdemeanor, E. 

Precipe, see 

Evidence, pi. 17. 

Preacher, see 

Evidence, pi. 178. 

Preference, see 

Bankrupt, G. (b), (c). 

Pregnancy,sec t * 

/physician, pi. 12. 

Pregnancy, concealment of, see 
' Misdemeanor, A. (e). 

Premises, description of, sec 
Ejectment, C. 

Premium, see 

Apprentice, pi. 2. 

Assumpsit, pi. 10. 

Insurance, pi. 72, n*73-4. 

PREROGATIVE.148 

Prescription, see 
Pleading, C. 

Presentment, see 

Bills and notes, E. 

Presentments, see 
Evidence, pi. 33. 

Pressing, see 

Trespass, pi. 5. 

Presumption, see 

Evidence, 1. (b). 

Watercourse, pi. 1. 

Principal, see 
Agent. 

Bond, pi. 13, 14,15, I6‘. 

Surety. 

Prints and engravings, see 
Literary property. 

Printer, see 

Libel, pi. 51-2. 

Priority, see 

Execution, B. 

Judgment, A. 

Time, B. 

Prison, see 
Gaoler. 

Imprisonment. 

Prisoner, see 

Practice, pi. 79. . 

Variance, pi. 58. 

Prisoners of war, see 
' Insurance, pi. 151, 191. 

Privies in estate, see 
Evidence, H. (c). 

Witness C. (k]. 


Vage. 

Privilege, see 

Evidence, pi. 97. 

Officer, C. ib. pi. 1. 

Parliament, B. 

Physician, pi. 7. 

Practice, pi. 78. • • 

Witness, B. I 
Privity of estate, see 
Release, pi. 1. 

Evidence, H. (c). 

Sheriff, pi. 13, 14. 

Witness, C. (k). 

Prize, see 

Action, pi. 14. 

Insurance, C. (b). 

Prize agent, see 

Statutes, B. (ce). 

Prize court, see 

Insurance, pi. 221-2-3—G- 
Prize money, sec 

Statutes, B. (ee). 

Probable cause, see 

Action on the case, pi. 41, 56-7-8- 
9, GO. 

Appendix, Action on the case, 

A. (h). 

Probate, sec 

Evidence, pi. 321. 

Executors and administrators, pi. 

1 , 2 . 

Felony, pi. 19. 

Proceedings, staying, sec 

Use and occupation, pi. 9. 

PROCESS.248 

And see Arrest, pi. 14. 

Assumpsit, E. (h). 

Evidence, pi. 12, 13. 

Execution. 

Foreign judgment, pi. 8. 
Misdemeanor, D. 

Sheriff, B. (a). 

Ship, pi. 121. 

Appendix, Assumpsit, E. (b). 


A. Service of process . ib. 

And see Prerogative, pi. 2. 

Proclamation, see 
Evidence, pi. 74. 

PROCTOR.248 

And see Agent, pi. 102. 

Attorney. 


Procuration, see 

Variance, pi. 43-4. 
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Profert, see 

Amendment, pi. 2. 

Execution, pi. 1, 2. 

Pleading, A. (b). 

Profits, see 

Partner, pi. 2, 3, 4, 7, 8, 9. i 
Witness, pl.S137. 

Promise, see 
Agreement. 

Assumpsit. 

Frauds, statute of, D. 

Promise of marriage, see 
Baron and feme, A. (b). 

Promissory notes, see 
Bills and notes. 

Proof of debt, see. 

Ii solvents, pi. 9, 10. 

Property, see 
Felony, pi. 9. 

Trover, A. 

Property, alteration of, see 

Trover, pi. 4, 8, 9, 13, 34. 

Vendor and purchaser, pi. 21-2-3- 
4-5-G-8. 

Appendix, Trover, B. 

Property tax, see 

Landlord and tenant, pi. 28-9, 30. 
Prosecution, malicious, see 
Action on the case, A. (g‘j. 
Prosecution, stifling, see 
Agreement, pi. 34-5-6. 

Bankrupt, pi. 180-1. 

Prosecutor, see 
Costs, pi. 2. 

Witness, pi. 119. 

Prospectvs, see 

Schoolmaster, pi. 2,3. 
Prostitution, see 

Assumpsit, pi. 8, 9. 

Infant, pi. lh 

Use and occupation, pi. 19. 

Prout patet, see 

Perjury, pi. 13. 

Protest, see 

Bills and notes, F. 

Insurance, pi. 231. 

Publican, see 

Agreement, pi. 40-1-2-3-4-5. 
Gaming, pi. 5. 

Libel, pi. 13. 

Publication, see 
Libel, pi. 15. 

Public-house, see 
Executors, pi. 4. 

Libel, pi. 13. 
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Puis darrein continuance, see 
Pleading, pi. 34; ib. F. 
Purchaser, see 

Vendor and purchaser. 

Purser, see 

Appendix, Ship, K. 

Purser's steward, see 
Appendix, Ship, K. 

Putative father, see 
* Bastards, A. 

Putting off trial, see 
Practice, H. 

Appendix, Practice, H. 
Qualification, see 
Game, A. (a). 

Penal action, A. (e). 

Quantum meruit, see 

Agreement, A. (a). 2. 

Auction, gl. 1. 

Use and occupation, pi. 17. 
Quarter sessions, see 
Attorney, pi. 10. 

Qua’to die post, see 
Sheriff, pi. 1. 

Quasi in integro, see 
Agreement, pi. II. 

Quay, see 

Variance, pi. 46. 

Quebec, see 

Insurance, pi. 99, 162. 

Qui tam, see 

Penal action. 

Quick with child, see 
Physician, pi. 12. 

Race, see 

Gaming, pi. 1, 3, 6. 

Rape, see 

Misdemeanor, pi. 40-1. 

Rates, see 

Witness, pi. 122-3. 

Rats, see 

Bailment? pi. 5. 

Ready money, sec 

Stoppage in transitu, pi. 16. 
Reasonable time, see 

Baron and feme, pi. 20. 

Variance, pi. 71. 

Rebate of interest, see 
Insolvents, pi. 9. 

Rebuilding party wall, see 
Statutes, pi. 46. 

Recapture, see 

Ship, pi. 7, 137. 

Receipt, see 

Evidence, pi. 125-6, ,190. 
i Felony, pi. 2. 
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Insurance, pi. 227. „ 

Limitation of actions, pi. 24.5. 
Stamps, C.; ib. pi. 58-9, 60-1. 
Tender, pi. 20-1-2. 

Appendix, Literary property, D. 
Receiver general, see 
Stamps, pi. 41. 

Recital, see 

Arbitrament, pi. 14. 

Bond, pi. 1. 4 

Estoppel, pi. 11. r ' 

Evidence, pi. 41. 

Record, see 

Amendment, 1. 

Estoppel, A. 

Evidence, A. 

. Record, entering, see 
Practice, G.; Ib. I. 

Recouper, see 

Action, pi. 85. 

Set-off, pi. 26, n. 

Rector, see 

Evidence, pi. 15G. 

Redeemable grants, sec 
Usury, pi. 11, 16*. 

Vendor and purchaser, pi. 92. 
Reducing special jury, sec 
Practice, pi. 90. 

Re-entry, see 

Appendix, Auction, A. (c). 
Re-exchange, see 

Bills, pi. 107, 258-9-60-1-2. 
Reference, see 
Arbitrament. 

Regiment, sec 

Appendix, Action, A. 

Regimental fund, see 

Appendix, Action, A. 
Regimentals, see 
Infant, pi. 12. 

Registering annuities, see 
Annuity, A. 

Manor. 

Baron and feme, pi. 4, 9,10, 13. 
Registry of ships, see 

Evidence, pi. 97-8-9* 

Insurance, pi. 42. 

Statutes, B. (aj. 

Ship, A. 

Appendix, Naturalization, II. 
note (e\ 

Appendix, Ship, A. (a). 
Regulation price, see 
Assumpsit, pi. (». 

Re-issuing notes, see 

Bills and notes, pi. 103-4. 


Relation, effect by, see 

Bankrupt, B. pi, 39,41-2. 

RELEASE.248 

And see Assumpsit, pi. 103. 

Bills and notes, pi. 146,268© 
Pleading, pi. 36-T&8-9. 

Witness, C. 

Appendix, Naturalization, H. 

A. To ENLARGE THE ESTATE., ib. 

Relief of poor, see 
Pauper. 

Religious belief, see 
Witness, pi. 215-8. 

Remainder, see 

Ejectment, pi. 20. 

Evidence, pi. 11. 

Power, pi. 2, 3. 

Waste, pi. 5. 

Appendix, Limitation of actions, 
C, (a). 

Removal of goods, see 
Penal action, A. (d). 

Renewal of bills, see 
Usury, pi. 15, 17. 

Vendor and purchaser, pi. 90. 
Renewal of lease, sec 
Power, pi. 6, 7. 

Rent, see 

Landlord and tenant, B. , 

Use and occupation, pi. 6, n. 
Rents and profits, perception of, see 
Writ of right, pi. 3. 

Repairs, see 

Landlord and tenant, D. 


REPLEVIN.249 

And sec Agreement, pi. 44. 

Evidence, pi. 261-5. 

A. Where the most effectual 

remedy .249 


B. Pleadings .. ib. 

And see Tender, pi. 16, n. 

C. Evidence . ib. 


And see Tender, pi. 14, 38. 
Witness, pi. 16, 145-6-7,476. 

Replevin or Detinue, see 
Replevin, pi. 1. 

Replevin, or Trover, see 
Replevin, pi. 1. 

Replication, see 
Pleading, D. 
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Set-off, D. (d); j 

Reply> see 

Practice, pi. 100-11-12-13-14. 
Re-purchase of goods, see 

Vendor and purchaser, pi. 46. 
Reputation,jsee 

ifaron and %me, pi. 6, 8. 

Request, see 

Assumpsit, pi. 52. 

Resale, see 

Vendor and purchaser, pi. 34-5-S. 
Rescinding of contract, see 
Assumpsit, F. (d). 

Frauds, statute of, pi. 9. 

Insurance, pi. 71. 

Stamps, pi. 26. 

Appendix, Auction, A. (d). 
Appendix, Bankrupt, F. (h). 
Appendix, Stamps, B. E. 
Rescinding election, see 
Vestry, pi. 4. 

Rescue, see 

Sheriff, pi. 12, 41. 

Reservation, see 
Power, B. (a). 

Residuary legatee, see 
Executors, pi. 12. 

Witness, 116, 212-3. 

Restitution, see 

Justices of the peace, pi. 6. 
Retainer, see 

Executors & administrators, pi. 19. 

RETRAXIT.249 

Return day, see 
Sheriff’, pi. 1. 

Return r l" goods, see 

Vendor and purchaser, pi. 75-7-8, 
30. 

Return of premium, see 
Execution, pi. 17. 

Insurance, E. (d). 

Return of writs, see 
Sheriff, B. (a). 

Revenue, see 

Agent, pi. 118. 

Smuggling. 

Reversionary interest, see 

Action on the case, C. (e). 

Action, pi. 30. 

Covenant, pi. 17. 

Nuisance, pi. 10, 32. 

Variance, pi. 1, 8. 

Appendix, Bankrupt, F. (c). 
Revocation, see 

Agent, pi. 66-7-8. 


Rider^see 

Agent, pi. 10. 

Riens in arrear, see. 

Replevin, pi. 2. 

Right, writ of, see 

Writ of right. 
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RIOT. 

-249 

RIOT ACT. 

»• • • • 250 

Ayd see Statutes, B. 

RIVERS .... 

i • • • • lb* 


And see Witness, pi. 148-9. 


Roads,see 

Action on the case, C. (a). 
Indictment, C. (e). 

Tithes, pi. 4. 

Robbery, see 

Appendix* Carriers, C. (a). 
Ropes, see 

Pleading, pi. 57. 

Trespass, p\ 23. 

Rule of court, sec 

Evidence, pi. 24, 62. 

Rule for allowance of hai 1 , set- 
Shcrilf, pi. 5, 6. 

Running days, see 
Time, pi. 3. 

Russia, sec 

Ship, pi. 54. 

Russian company, see 

Vendor and purchaser, pi. 32. 
Russian detention, see 
Agreement, pi. 11. 

Insurance, pi. 67-9, 70. 
Vendor and purchaser, pi. 51. 
Sacrilege, see 

Evidence, pi. 195. 

Sago,see 

Statutes, pi. 48. 

Salary, see • 

Agent, pi. 27. 

Variance, pi. 20. 

Sale, hill of, see 

Vendor and purchaser, G. 
Sales, deceit in, see 

Action on the case, B. (c). 
Sailing orders, see 

Insurance, pi. 102-10. 
Sailmaker, see 
Ship, pi. 150. 

Sailor, see 

Assumpsit, pi. 31. 

Felony, pi. 19. 

Ship, G. 
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Sails, see * 

Insurance, pi. 45. 

Salary, see 

Proctor pi. 2. 

Sale, see 

Vendor and purchaser. 

Sale of goods, see 

Frauds, statute of, C. * 

Sale of lands, see 

Frauds, statute of, B. 

Sale or return, see 
Action, pi. 31. 

Assumpsit, pL 23. 

Salesman, sec 

Agent, pi. 28. 

Salvage, see 
Ship, pi. 7. 

Sample, see 

Frauds, statute of, pi. 11, 12. 
Vendor and purchaser, pi. 52. 
Warranty, pi. 6. 

Satisfaction, see 

Foreign attachment, pi. 4. 

Sawyer, see 

Penal actn.i, pi. 3, 7. 

Scandal, see 
Defamation. 

Libel. 

Scandal and impertinence, see 
Appendix, Practice, 0. 

Schedule, see 

Bills and notes, pi. 150. 

SCHOOLMASTER .... 250 

And see Bankrupt, pi. 1, 21, 199. 
Evidence, pi. 201. 

Witness, pi. 175. 

Scilicet, see 

Misdemeanor, pi. 12, 25. 

SCIRE FACIAS. 250 

And see Execution, pi. 3. 

Scotland, see 

Foreign laws, pi. 1. 

Infant, pi. 8. 

Scrivener, see 

Bankrupt, pi. 4, 5, 6, 7. 
Appendix, Variance, A. 

Scurrility, see 
* Libel, pi. 4. 

Appendix, Practice, O. 

Seal fishing, see 
Insurance. 


Seal of court, see 
Evidence, pi. . 

Foreign judgment, pi. 1, 2, 3, 4. 
Seaman’s death, see 
Evidence, pi. 90. 

Seaman’s will, see • e 

Felony, pi. 19. 

Seamen’s wages, see 
Ship, K. 

Statutes, B. (x). 

Appendix, Ship, K. 

Searcher’s report, see 
Evidence, pi. 91. 

Insurance, pi. 44. 

Seaworthiness, see 
Evidence, pi. 210. 

Insurance, pi. 210. 

Witness, pi. 164-5. 

Second commission, see 
Witness, pi. 59. 

Secretary of state, see 
j Statutes, pL 10, 11. 

Appendix, Justices, A. 

Secretary of state’s office, see 
Evidence, pi. 69. 

Seduction, see 

Action on the case, A. (c). 
Trespass, pi. 3, 9. 

Witness, pi. 226. 

Seizure, see 

Evidence, pi. 340. 

Informer, pi. 1. 

Select vestry, sec 
Vestry, B. 

Separate maintenance, see 

Baron and feme, pi. 21-7, 34-5-6- 
7, 44-5.6. 

Sequestration, see 

Ejectment, pi. 30. 

Servant, see 

Action on the case, A. (d). 

Agent. 

Felony, pi. 5, 6. 

Master and servant. 

Misdemeanor, pi. 21-2-3-7. 
Trespass, pi. 3, 4. 

SET OFF.251 

And see Limitation 6f actions, pi. 30, 

A. By whom ... ib. 

(a) In cases of partnership . ib. 

(bj In respect of the certainty of the 

debt or duty sued for .... ib. 

B. Against whom. 252 

(a) In cases of marriage, .. ib. 
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(b) In cases of partnership .252 

(c) In cases of agency . ib. 

And see Vendor & purchaser, pi. 12. 

(d) Tn respect of special contract. . ib. 

C. Subject matter op set 

* of£ . . v .253 

And see Ageut,*pl. 21. 

D. Practice relax’veto set 

off . .254 

And see Witness, pi. 103. 

(a) Form of set-off. . ib. 

(b) How pleaded with other pleas, ib. 

(c) Particulars of set-o ff . ib. 

(d) Replication . ib. 

See Appendix. 

(e) Effect of set-o ff upon collateral 

proceedings . ib. 


Settlement, deed of, see 

Appendix, Bankrupt, E. (c). 
Settlement, parochial, see 
Evidence, pi. 336. 

Severance of entire contract, see 
Vendor and purchaser, pi. 2. 

SHERIFF. 255 

And see Arrest, A. (e). 

Assumpsit, pi. 50-1. 

Execution. 

A. Authority of sheriff... ib. 
And see Evidence, pi. 12, 13. 


B. Duty of sheriff . ib. 

ind see Arrest, A. (o). 

Assumpsit, pi. 50-1. 

(a) Return of process . ib. 


And S'-a C. (a), pi. 18, 19, 20-1-2. 


Evidei 3e, pi. 8, 9. 

Ship, pi. 118-19. 

Writ of right, pi. 3, n. 

(b) Assignment of hail bond . ib. 

C. Liability ok sheriff . ib. 

(a) To the creditor . ill. 

And see B. (a). 

Bills and notes, pi. 183. 

Stamps, pi. 58. 

Appendix,-Sheriff, C. (a). 

(b) To the debtor .257 

And see Evidence, pi. 4. 

(c) To third persons . ib. 

D. Lords of franchises .... 258 


Sheriff’s officer, see 

Officer, pi. 17, 25, 27, 28. 
Witness, pi. 197. 
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SHIP. ib. 

And see Evidence, pi. 99. 

Stamps, pi. 18. 

A. Ownership . ib. 

(a) How acquired . ib. 

And see Appendix, Sheriff, A. (a). 

(b) How proved . 259 

And see Witness, pi. 172. 

(c) Pfirt owners .. .260 

And see G. (b). pi. 100. 

Trover, pi. 3. 


B. Charter Party* •. ib. 

And see Agent, pi. 90. 

Conditions precedent, pi. 1, 2, 4. 


Insurance, pi. 163. 

(a) Liability of freighter . ib. 

And see F. • 

(b) Liability of owner . 261 


C. Bill of lading . ib. 

D. Freight . 262 

And see Conditions precedent, pi. 1,2. 

Agent, pi. 90. 

Insurance, pi. 199. 


(a) By whom payable . ib. 

(bj When due .. 263 


Ami see K. pi. 71-3. 

Bills and notes, pi. 299. 

(c) llow computed. 

See B. (a), pi. 31-2-7-8-9. 


E. Passage money. . 264 

And see Action, pi. 19. 

Assumpsit, pi. 6. 

F. Demurrage . ib. 

G. Liability ok owner . ib. 

And see Practice, pi. 55. 

(a) To the freighters of goods .265 

(b) For repairs, ^i*c. 266 

And see Appendix, Ship, G. (b). 

(c) Liability of owner for misfea¬ 

sance -. 268 

And see G. (a), pi. 95; G. (b). pi. 
107-8-9-10-11-24. 

Variance, pi. 44. 

H. Liability of master. ib. 


And see G. (a), pi. 95-8, 114-20-4; 
L. pi. 159. 

Statutes, pi. 65. 

Trespass, pi. .7, 18. 

Trover, pi. 1. 

Witness, pi. 206’. 
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1. Authority of master .... 268 
And see E. pi. 71-2-3-4 ; L. pi. 159. 
Practice, pi. 55. 

Witness, pi, 167-8-9,170-1. 

K. Seaman's wages . ib. 

And see Appendix, Ship, K. 
tes, B. (x). 


Statutes,!), (x). 

L. General average . f 270 

And see Insurance, L. (f). •' 

M. Ship builder . ib. 

And see Evidence, pi. 210. 

Insurance, pi. 224-5. 

(a) Liability of for negligence .... ib. 

Ship broker, see 

Agent, p.» 29,33, 51. 

Ship builder, see 
Ship, M. 

Shipping entry, see 
Evidence, pi. 138. 

Shipping note, see 
Evidence, pi. 138. 

Ships, misfeasance in steering, see 
Action on the case, B. (a). 

Ship’s articles, see 
Evidence, pi 149. 

Ship, pi. 136, 153. 

Shop, see 

Agreement, pi. 3. 

Short interest, see 

Insurance, E. (d). 

Sick and hurt office, see 
Evidence, pi. 90. 

Sickness see 

Bankrupt, pi. ; 

1 Felony, pi. 1. 

Insurance, pi. 135. 

Sight, see 

Bills and notes, pi. 36, 43. 
Signification of words, see 

Evidence, pi. 196-7, 201-7. 
Silk-throwster, see 

Penal action, pi. 21. 

Similiter, see 

Amendment, pi. 3. 

Simulated pajiers, see 
Insurance, K. (d). 

Singer, public, see 

Action on the case, pi. 73-4. 

4 Slander, see 

Defamation. 

Libel. 

Slave, see 

Action, pi. 16. 
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Slip, see 

Insurance, pi. 76, 114, 219, 247. 

SMUGGLING.271 

And see Bills and notes,, pL 5 f, 100. 
Evidence, pi. 190- 
Ship, pi. 54, 76, 129. 

Solicitor, see 
Attorney. 

Solvency, misrepresentation of, see 
Action on the case, B. (i). 

Solvit post diem, see 
Bond, pi. 13. 

Stock, pi. 1. 

Son assault demesne, see 
Pleading, pi. 55. 

Trespass, pi. 12. 

Speech, see 

Parliament, B. (a). 

Special agent, see 
Agent, pi. 42. 

Special assumpsit or indebitatus, see 
Action, E. (c). 

Special bailiff, see 
Sheriff, pi. 4. 

Special capias, see 
Sheriff, pi. 1. 

Special contract, see 
Assumpsit, C. 

Set-off, B. (d). 

Special jury, see 
Costs, pi. 3, 6. 

Practice, pi. 75, 87-8-9, 90-1. 
Statutes, B. (n). 

Appendix, Practice, M. (d.) 

Special pleaders, see 
Statutes, pi. 61. 

Special replication, see 
Pleading, D. (a). 

Specification, see 
Patent, A. 

Sperate debts, see 

Executors & administrators, pi. 7. 
Spiritual court, see 

Ecclesiastical courts. 

Evidence, pi. 37-8. 

Spirituous liquors, see 
Statutes, B. (o). 

Splitting of actions, see 
Agent, pi'. 7,114. 

Attorney, pi. 18,19, 20. 

Insolvent, pi. 8. 

Stabbing, see 

Felony, pi. 21. 
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Stage, see 

Action on the case, pi. 73-4. 

Riot. 

Stage coach, see 
Carrier, B. 

Evidendle, pj, 88. 

Nuisance, pi? 67. 

Office for licensing, see 
Staith, see 

Statute, pi. 17. 

Stake holders, see 
Action, pi. 4. 

Assumpsit, pi. 84. 

Gaming, pi. 8. 

Vendor and purchaser, pi. 58. 

Stall, see 

Custom, pi. 1., 

STAMPS.271 

And see practice, pi. 44-5. 

A. Deeds ... ib. 

And see Witness, pi. 211. 

B. Agreement . 272 & 366 

And see Appendix, Stamps, B. 

C. Receipts. 273 

D. Bills and notes .. 274 & 366 

And see Bills and notes, A. (c) 

Practice, pi. 30. 

Appendix, Stamps, D. 

E. Other instruments .275 

And see Insurance, F. (a). 

Trover, pi. 

Appendix, Stamps, E. 

F. Unstamped instruments 

WHERE RECEIVABLE 
FOR COLLATERAL PUR- 
POSES 

See B. pi. 25; C. pi. 35; E. pi. 55-7. 
Appendix, Stamps, D. 

Starch, see 

Statutes, pi. 47. 

State papers, see 
Evidence, D. 

STATUTES.276 

As to the proof of statutes, see 
Evidence, pi. 31. 

A. How construed . ib. 

And see Vendor & Purchaser, pi. 92. 
Title, pi. 1. 


B. Points on particular sta¬ 
tutes . ib. 

And see Penal action. 

(a) 3 Eliz . cop. 12. s. 4. stolen 

horses .277 

(b) 12 Cor. II. cap. 18. Naviga¬ 

tion acts , infra. B. (bb).. ib. 

(c) 31 Car. II. cap. 2. Habeas 

• corpus .. ib. 

(d) 1* Will. Sf Mary , cap. 18. To¬ 

leration . ib. 

(e) 7 $• 8 Will. III. cap. 4. Treat¬ 

ing... ib. 

(f) 9 £ 10 Will. III. cap. 41. Na¬ 

val stores .. ib. 

(g) 8 Ann 9. cap. 9. Apprentices, ib. 
And see Stamps, pi. 3. 

(h) 1 Geo. I. stat. 2. cap. 5. Hun¬ 

dred; riot... . ib; 

And see Riot Act. 

(i) 6 Geo. I. cap. 18. Joint stock 

companies ..278 

(k) 10 Geo. I. cap. 10. s. 12. Ex¬ 

cise .. ib. 

(l) 7 Geo. II. cap. 8. s. 8 11. 

Stockjobbing .. ib. 

(m) 17 Geo. II. cap. 40. s. 10. Na¬ 

val stores .. ib. 

(n) 24 Geo. II. cap. 18. s. 1. Spe¬ 

cial jury ..279 

(o) 24 Geo. II. cap. 40. s. 12. Re¬ 

tailing spirits.... . ib. 

(p) 24 Geo. II. cap. 44.- s. 8. Pro¬ 

tection of justices, frc.... ib. 

(q) 14 Geo. III. cap. 78. Build¬ 

ing aet... . ib. 

(r) 24 Geo. III. cap . 48. s. 3. Ex¬ 

cise . ib. 


(s) 26 Geo. HI. cap. 60. Registry, ib. 
t) 26 Geo. III. cap. 50. 28 Geo. 
Hire. 20. 29 Geo. III. 
c .' 53. Whale fishery.... 280 

i a ain T» r t A 13L • 


(u) 33 Geo. III. cap. 54. Friendly 

Societies.... ib. 

(w) 34 Geo. III. cap. 9. s. 1 Sr 7. 

Alien . ib. 

(x) 37 Geo, III. cap. 73. s. 3. Sea¬ 

men's wages.. .. ib. 

(y) 39 Geo. III. cap. 58. Porter- 

' age . ib. 

(z) 39 40 Geo. III. c. 9. s. 5 . 

15. Pawnbroker....... ib. 

(aa) 43 Geo. Ili. cap. 58. s. 1.— 

New felonies .......... ib. 

And see Felony, D. 
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(bb) 43 Geo. III. cap. 155, s. 13. 
Exception from navigation 

act .280 

(cc) 43 Geo. Ill. cap. 183, Certi¬ 
ficated conveyancers .281 

(dd) 47 Geo. III. sets. 2. cap. 68. 

s. 24. Coal ticket . ib. 

(ee) 49 Geo. III. cap. 123. s. 35. 

Prize money .... . . ib. 


(ff) 52 Geo. III. cap. 39. s. 30. .« 

General puot act . ib. 

(gg) 52 Geo. 111. cap. 130. s. 2. 

Demolishing manufactories, ib. 
(lib) 11 Geo. 11. cap. 19. s. 3 $• 4. 

Landlord and tenant .... 367 


(») 15 Geo. 11. cap. 13. s. 5. Bank 

Act . ib. 

See Bills anu notes, pi. 1. 

(kk) 46 Geo. III. cap. ,133. s. 1. 
Bankrupt .. ib. 


Staying proceedings, see 

Action on the case. A, (f). 7. 

Bail, pi. 3. 

Set-off, pj. 45. 

Sheriff, pi. 37. 

Use and occupation, pi.. 9. 

Steering ships, misfeasance in, see 
Action on the case, B. (a). 
Variance, pi. 45. 

Sterling, see 

Variance, pi. 95. 

Stewards, see 

Gaming, pi. 6. 

Misdemeanor, pi. 14. 

Appendix, Ship, G. 

STOCK.281 

And see Agent, pi. 78. 

Bond, pi. 12. 

Conditions precedent, pi. 7, 8, 
Debtor and creditor, pi. 5. 
Evidence, pi. 106-7. 

Usury, pi. 1, 8, 13. 

Variance, pi. 35. 

Stock in trade, see 

Insurance, pi. 90-1. 

Stock jobbing, see 

Statutes, B. (b).. 

Stolen goods, see 
Trover, pi. 10. 

Witness, C. (g). 

Stolen horses, see 
Statutes, B. (al. 
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STOPPAGE IN TRANSITU. 281 

And see Frauds, statute of, C. (a). 
Vendor and purchaser, B. 

A. Bv whom. v .'i ib. 

4 * 

B. Of wiiat species of pho- 


..282 

C. At what period... . ib. 

And see Ship, pi. 45. 

Appendix, Stoppage in transitu, C. 

D. Effect of .283 

Stopping payment, see 

Appendix, Statutes, B. (kk). 

Stores, see 

Felony, pi. 20. 

,. •* * i in J \ 


Statutes, B. (f); B. (n). 
Stowage, bad, see 
Action, pi. 87. 

Insurance, pi. 131, 173. 
Variance, pi. 45. 

Stranding, see 

Insurance, L. (h). 

Strawberry beds, see 
Waste, pi. 4. 

Submission, see 

Arbitrament, A. 

Subpoena, see 

Witness', pi. 1, 2. ^ 

Subpoena duces tecum, see 
Witness, E. 

Subsequent demand, see 

Tender, pi. 32-3-4-5-6-7-8-9. 
Subscribing witness, see 
Witness, G. 

Substitute, see 
Officer, pi. 1. 

Substitution, see 
Agent, pi. 106. 

Sugar, see 

Insurance, pi. 168, 195. 

Sugar house, see . 

Insurance, pi. 175. 

Suggestion of breaches, see 
Inquiry, pi. 2, 3. 

Supercargo, see 
Agent, pi. 45. 

Ship, pi. 121-2. 

Witness, pi. 137. 

Superior'courts, sec 
Inferior courts. 

Jurisdiction. 
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Supersedeas, see '* 

Evidence, pi. 23. 

Variance, pi. 58,89. 

Appendix, Sheriff, C. (a). 
Suppressio veri, see 

Appendix, Ruction, A. (d). 

SURETY. 283 

And see Agent, pi. 116. 

Bills & notes, pi. 55; ibid. D. (c); 
H. (c). 

Bond, pi. 16, 22-3. 

Debtor and creditor, pi. 10. 

Libel, pi. 17. 

Practice, pi. 46. 

Usury, pi. 20, 

"Witness, pi. 51. 


A. When discharged. 284 

And sec Bills and notes, D. (e). 

Insolvents, pi. 10. 

Variance, pi. 24. 

B. Contribution . ib. 

And see Action, pi. 47. 

Assumpsit, pi. 40-1-2. 

Limitation of actions, pi. 7. 


Appendix, Assumpsit, D. (b). 

(a) To what extent . ib. 

Surgeon, see 

Action on the case, pi. 31. 

Debtor and creditor, pi. 10. 

^ Insurance, pL 133. 

^ Master and servant, pi. 4, 5. 
Physician, pi. 1, 2, 4, 7,9, 10, 11. 
Surinam, see 

Insurance, pi. 100. 

Surprize, see 

Set- off’, pi. 36. 

Surrender, see 

Evidence, pi. 338. 

Frauds, statute of, A. (c). 

Powe’-, pi. 6, 7. 

Variance, pi. 94. 

Surrogate, see 

Misdemeanor, pL 34-5. 

Survey, see 

E\idence, pi. 210. 

Surveyor, see 

Agent, pi. 31-2. 

Swath, see 

Tithes, pi. 4. 

Sweepstaxes, see 
Gaming, pi. 6. 

Swindling, see 

Defamation, pi, 3. 


Synagogue,see 

Baron fend feme, pi. 11. 

Use and occupation, pL 18, 

Table of fees, see 

Penal action, pi. 29,30. 

Tail-male, estate in, see 
Waste, .pi, 5. 

Tailor, see 

Parent, pi. 2. 

Tayern, see 

•Action, pi. 57. 

Agreement, pi. 40-1-2-3*4-5. 
Frauds, statute of, pi. 31. 

Gaming, pi. 5. 

Taxation of costs, see 

Attorney, pi. 13, 26, 32. 

TAXES.284 

And see Landlord and tenant, C. 
Set-off, pi. 3. 

Witness, pi. 198. 

Appendix, Taxes. 

Tax gatherer’s books, see 
Evidence, pi. 86. 

Tedding grass, see 
Tithes, pi. 3. 

Tenant, see 

Landlord and tenant. 

Variance, pi. 49. 

Tenant at will, see 

Use and occupation, pi. 11,15. 
Tenant for life, see 

Covenant, pi. 16, 17. 

Tenant from year to year, see 
Variance, pi. 65. 1 

Waste, pi, 2. 

Tenantable repair, see 
Waste, pi. 2. 

Tenants in common, see 
Witness, pi. 208. 


. TENDER. 284 

And see Conditions precedent, pi. 7. 
Practice, C. 

Set off. 

A. Form of tender . ib. 

And see Appendix, Tender, A. 

B. To whom made . «... 285 

C. At what time made.*... ib. 
And see Attorney, pi. 30. 

D. Where necessary ....... ib. 

E. Conditional tender . ib. 

F. Effect of tender.286 

And see E. pi. 26. 
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Justices of the peace, pi. 16 . 
Partners. 

Practice, C. (a); C. (b). 

Set-off, D. (e). 


G. How AVOIDED. ib, 

H. Pleadings . ib. 


And see Set-off, pi. 38. 

Tender of amends, see 

Justices of the peace, pi. 16. 
Tender of demy-mark, see 
Writ of right, A. 

Teneriffe, see 

Insurance, pi. 248. 

Term of years, see 
Variance, pi. 65. 

Title, pi. 2. 

Vendor and purchaser, pL 39. 
Terrier, see 

Evidence, pi. 92-3. 

Termini, see 

Appendix, Variance, C. 

Thames, see 

Rivers, pL 2, 3. 

Theatre, see 

Bankrupt, pi. 12: 

Action on the case, pi. 73-4. 
Evidence, pi. 104, 308. 

Libel, pi. 2,3, 31. 

Riot, pi. 1, 2. 

Theft, see 

Insurance, pi. 171. 

Appendix, Bailment, B. 

Bailment, pi. 7. 

Threats, see 

Bastard, pi. 9. 

Ticket, see 

Misdemeanor, pi. 18. 

Parliament, pi. 7. 

Timber, see 

Action, pi. 30. 

Bankrupt, pL 11. 

Trespass, pi. 35-6. 

Trover, pi. 28. 

TIME.287 

And see Evidence, pi. 200 
Execution, pi. 10. 

Insolvents, pi. 1. 

Limitation of actions, pi. 23. 

- Variance, pi. 71. 

A. How computed . ib. 

And see Limitation of actions, A. (a). 

B. Priority ... ib. 


Tags. 

C. Consequence of giving 


time .267 

TITHES.287 

TITLE.288 


And see Assumpsit, C. (e); E. (c); 
pi. 80-1-2-3. 

Ejectment, A. 

Fain and markets, pi. 1. 
Pleading, pi. 3. 

Trespass, pi. 30. 

Trover, A. 

Vendor and purchaser, pL 3, 5, 


56-7. 

A. How proved . ib. 

(a) Under an act of Parliament ... ib. 

(b) By assignee of a term... ib. 


Title of a cause, see 
Practice, pi. 56. 

Variance, pi. 67. 

Title of affidavit, see 

Appendix, Stamps, E. 

Title of declaration, see 
Pleading, A. (a). 

Tobago,see 

Foreign judgment, pi. 4, 8. 
Toleration, see 

Evidence, pi. 104, n. 

Use and occupation, pi. 18. 
Toleration act, see 

Evidence, pi. 178. 

Statutes, B. (d). 

TOLL. 288 

Torts, see 

Action on the case. 

Agent, C. (b). 

Limitation of actions, B. 

Master and servants, C. 

Trespass. 

Trover. 

Tortola, see 

Insurance, pi. 168. 

Torts to persons, see * 

Action on the case, A. 

Torts to personal property, see 
Action on the case, B. 

Torts to real property, see 
Action on the case, C. 

Touching at a port, see 

Insurance, pi. 136-7-8-9^145. 
Tower, marriages in the, see 
Baron and feme, pi, 12, 13. 
Trade, carried on after bank¬ 
ruptcy, see 
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Appendix, Bankrupt, F. (c). 

Trade, obstruction of, see 
Action on the case, B. (c). 

Trader, see 

Bankrupt, A. 

Transitus, gee 

Stoppage i^ transitu. 

Transportation, see 

Baron and feme, pi. 28. 

Traverse, see 

Nuisance, pi. 33. 

Treason, see 

Witness, pi. 3, 4. 

Treasurer, see 
Felony, pi. 5. 

Treasury, see 

Evidence, pi. 16. 

Trea: ury order, see 
Ship, pi. 63. 

Treaties, see 

Evidence, pi. 72. 

Treating electors, see 
Statutes, B. (e). 

Trees, see 

Action, pi. 30. 

Covenant, pi. 4. 

Trespass, pi. 35-6. 


TRESPASS.288 

And see Abatement, B. (c). 

Costs, A. (b). 

Pleading, B. (d); C. D. E. 

A. *To persons . 289 

And see Imprisonment. 

(a) Where it lies . ib. 

(b) Pleadings . ib. 

And see Practice, pi. ill. 

Apt mdix, Action, E. (f). 

(c) Evidence . ib. 

And see Officer, pi. 25-6-7-8. 

Witness, pi. 179, 180. 

(d) Verdict ..290 

B. To PERSONAL PROPERTY... ib. 

And see Costs, pi. 4, 6. 

Misnomer, pi. 5. 

(a) Where it lies ... ib. 

(b) Pleadings . ib. 

And see j§. (d), pi. 25; 

Practice, pi. 111. 

(c) Evidence . ib. 

(d) Ferdttf................... ib. 

C. To REAL PROPERTY .291 

And see Costs, pi. 5, 6, 7. 


Distress, A. (n). 


Page 

(a) Where it lies . 291 8c 368 

And see Appendix, Trespass, C. (a). 

(b) Pleadings ...... ib. 

And see Practice, pi. 111. 

(c) Evidence . ib. 

And see Witness, pi. 39. 

Appendix, Practice, H. 

Trespass or case, see 
Action, E. (f). 

% Appendix, Action, E. (f). 

Trial, see 

Practice, M. 

Trial at bar, see 

Variance, pi. 85. 

Trial, new, see 
Practice, N. 

Misdemeanor, E. 

Appendix, Practice, N. 

Trial, putting.o(F, see 
Practice, F. 

Appendix, Practice, F. 

Trial of goods, see 
Assumpsit, pi. 15. 


TROVER.292 

And see Bills and notes, I. (e). 
Execution, pi. 1. 

Witness, pi. 250. 

A. Title op plaintiff . ib. 


And see Executor and adminis¬ 
trator, A. 

Insurance, pi. 43. 

Ship, pi. 49. 

Stoppage in transitu, pi. 22. 
Variance, pi. 4, 

B. Conversion by defen¬ 
dant. . 293 & 368 

And see Execution, pi. 10. 

Trespass, pi. 19. 

Variance, pi. 10. 

Appendix, Trover, B. 

Trover or replevin, see 
Replevin, A. 

Trust, see 

Bills and notes, pi. 274. 

Appendix, Foreign attachment, 

I. (a). 

Trust property, see 
Bankrupt, E. (d). 

Insurance, C. (c). , 

r . RUSTEE........ 294 

And see Agent, pi. 123. 
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Bankrupt, E. (d). 

Bills and notes, pi. 274*80, 
Evidence, H. (d). 

Insurance, pi. 39. 

Landlord and tenant, pi. 53. 

Vendor and purchaser, pi. 98. 
Witness, C. (m); lb. pi. 77. 

Truth of libel, see 

Appendix, Libel, A. (c). 

Turf, see 

Custom, pi. 2. 

Turnpike, see 

Misdemeanor, pi. 16. 

Twopenny post, see 
wills, pi. 195-6. 

Tythes, see 
Tithes. 

Umpire, see 

Arbitrament, D. 

Underlease, see 

Witness, pi. 2V'5-6. 

Underletting, see 

Agreement, pi. 13. 

Ejectment pi. 16-7. 

Undersheriff, sec 
Sheriff, pi. 35. 

Underwriter, sec 

Action, pi. 65, 83-4-7- 
Unity of possession, see 
Replevin, pi. 6. 

Unliquidated damages, see. 

Set-off, pi. 3, 25-6-7-8-9, 30. 
Unseaworthiness, sec 
Evidence, pi. 210. 

Insurance, pi. 224-5. 

Ship, pi. 147-8-9. 

Unstamped instruments, where receiv¬ 
able for collateral purposes, 
see 

Stamps, pi. 25, 35, 55-7. 

Trover, pi. 12. 

Appendix, Stamps, D. • 

Usage, see 

Agent, pi. 43, 53. 

Evidence, pi. 182, 207, 324. 

Ship, pi. 77, 150. 

Vendor and purchaser, pi. 71-6. 
Vestry, pi. 6. 

Warranty, pi. 22, 

Wharfinger, pi. 6. 

* USE AND OCCUPATION.. 295 

A. Plaintiff’s title . ib. 

And see Ejectment, pi. 6,19. 
Replevin, pi. 6. 


Page. 

B. Nature of occupation 296, 371 
See Appendix, Use and occupation, 

C. Evidence.......... . ib. 

User, see 

Fairs and markets, c pl. 1. 

Usher, see 

Officer, pi. 1. 

Usurpation, see 

Fairs and Markets, pi. 2. 

USURY.297 

A. What shall be . ib. 

See the distinction between usury and 

interest. Appendix, Interest. 

(a) Upon a loan .. ib. 

(b) Upon forbearance . 298 

B. Securities where void., ib. 

(a) sis between the original parties, ib. 

(b) In third hands ... 299 

C. Pleading. 300 

D. Evidence . ib. 

And sec Appendix, Witness, C, (c). 

VARIANCE.301 

And see Pleading, pi. 6; Ibid. B. (b). 
Misdemeanor, B. (b). 

Perjury, B. (b). 

A. What shall be deemed mat¬ 

ter OF ALLEGATION RE¬ 
QUIRING SUBSTANTIAL, AND 
WHAT MATTER OF DESCRIP¬ 
TION REQUIRING STRICT 

PROOF . 301-71 

And sec Arbitrament, pi. 12. 

Bills and notes, pi. 

Penal action, pi. 46. 

Practice, pi. 17. 

Sheriff, pi. 32. 

Appendix, Arbitrament, B. 
Appendix, Variance, A. 

B. Matter of allegation where 

SUFFICIENTLY PROVED 302-71 
And see Bills and notes, pi. 318. 
Usury, pi. 33-4-5. 

Waste, pi. 5. 

Appendix, Variance, B. 

C. Matter of description where 

SUFFICIENTLY PROVED 305-72 
And see Bills and Notes, pi. 277. 
Carrier, pi. 53. 
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Escape, pi. 1, 2, 3* 4. 

Vendor and purchaser, pi. 10. 
Waste, pi. 5. 

Appendix, Variance, C. 

D. Hqw TAKEN ADVANTAGE OF 308 
Valuation, see • 

Agreement, pi. 11. 

VENDOR AND PURCHASER 309 
And see Bankrupt, E. (a). 


Page 

Carrier, pi. 33. 

Evidence, pi. 86. 

Interest, pi. 18. 

G. Bill of bale .. 315 

And see Evidence, pi. 41, 250-1. 
Appendix, Witness, B. (d). 

(a) Possession under .. 315-73 

Venire facias de novo. Bee 

•Appendix, Practice, M. (d); lb. N. 
Appendix, Vendor and purchaser, 
G. (a). 


A. Sale . ib. 

And see Escape, pi. 4, 5. 

Appendix, Stamps, B. 

(a) Entire contract . ib. 

And see Appendix, Vendor and 

purchaser, A. (e). 

(b) Conditional contract ........ ib. 

And see E. pi. 67. 

(c) Contract when perfect .310-72 

And see Appendix, Vendor and 

purchaser, A. (c). 

(d) Concealment ... ib. 


And see Appendix, Vendor and 
purchaser, A. (d), ib. 373. 

B. Delivery what shall be. 373 
And see Foreign attachment, pi. 2. 

Frauds, statute of, C. {a). 

Infant, pi. 22. 

Stoppage in transitu, F. (a). 
Witness, pi. 156. 

Appendix, Stoppage in transitu, C. 
Appendix, Vendor and pur¬ 
chaser, B. 

C. Rights of vendor .311 

And see Agent, pi. 39. 

Assumpsit, pi. 23-4-6-9, 30-2-4- l 
5-6. 

Bills & notes, pi. 76-7-8-9, 80-1. 

D. Liability of vendor .312 

And see action on the case, B. (f). 

Assumpsit, E. (c); E. (g). 

E. Rights of vender .... 313-73 
And see action on the case, B. (f). 

Agent, pi. 8. 

Assumpsit, E. (c) (g). 

Bills and notes, pi. 51. 

Interest, pi. 23. 

Appendix, Vendor & purchaser, E. 

F. Liability of vendee .314 

And see Agent, pi. 5. 

Assumpsit, pi. 23. 

Bills & notes, pi. 76, 81. 


VENUE.316 

A. Where laid . ib. 


And see Bills and notes, pi. 334. 
Game, pi. 8. 

Officer, pi. 14, 15. 

Veranda, sec 

Covenant, pi. 10. 

Verdict, see 

Practice, M. (e). 

Witness, pi. 61. 


VESTRY. ib. 

A. General .3i7 

(a) How constituted . ib. 

(b) Authority of general vestry ... ib. 

(c) Proceedings how proved . ib. 

And see Libel, pi. 49. 

B. Select vestry . ib. 

(a) How created . ib. 

And see Variance, pi. 29, 30. 


Vestry book, see 

Evidence, pi. 104. 

Vi et armis, see 

Pipctice, pi. 111. 

Vicar, see 

Evidence, pi. 201. 

Vestry, pi* 1, 2. * 

Vitriol, see 

Insurance, pi. 131. 

Void or Voidable, see 
Bankrupt, pi. 59. 

Voir dire, see 

Witness, pi. 202-3-4-5. 

Appendix, Witness, C. (e); C. (k). 
Voluntary payment, see 
Agent, pi. 35. 

Volunteers, see 
Infant, pi. 12. 

Misdemeanor, pi. 36-7. 

Voter, see 

Witness, pi. 189. 





















Vouchers, see 

Arbitrament, pi. 5. 

Evidence, pl. 243. 

Wager, see 

Gaming, pi. 1,3, 4, 5, 7, 8,10, 

12, 13, 14, 15, 16, 17. 

Stamps, pi. 9, 10. 

Wages, see 

Evidence, pi. 324. 

Master and servant, B. (a). 

Set-oft', pi. 30-1. 

Ship, K. 

Appendix, Ship, K. 

Waggoner, see 

Variance, pi. 56. 

Witness, pi. 102. 

Waiver, see 
Waver. 

Wales, see 

Costs, pi. 9. 

Practice, pi. 77. 

Wall, see 

Action, pi. 81. 

Warden, see 

Assumpsit, pi. 50. 

Wardmote book, sec 
Evidence, pi. 183. 

Warehouse, see 

Variance, pi. 46. 

Vendor ana purchaser, pi. 20. 
Warehouseman, see 

Bailment, pi. 517-18-19. 

Frauds, statute of, pi. 10. 

Stoppage in transitu, pi. 13, 14, 17. 
Warrant, see 

Action, pi. 17. 

Agent, pi. 

Arrest, B. (a); B. {bj. 

Attorney, pi. 16. 

Evidence, pi. 184. 

Imprisonment, pi. 1. 

Warrant of distress, see « 

Witness, pi. 270. 

WARRANTY..317 

A. Warranty of the quality 

of goods . *.... ib. 

And see Infant, pi. 16. 
la) What shall amount to a war¬ 
ranty. ... .317-73 

And see A. (c), pi. 24. 

(b) Warranty when broken.... .318-73 
And see Appendix, Warranty, A. (b). 

(c) Remedy in case of breach of 

warranty . ib'. 

And see Appendix, Warranty, A. (c). 
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Frauds, statute of, 1). 
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Merger, pi. 1. * 

j Pleading, pi. 8. 

Vendor & purchaser, pi. 51, O. 
Appendix, Stamps, E. 

Washing, see 

Innkeeper, pi. 5. 

WASTE.310 

As to Wasie Lands, see 
Commou, pi. 1. 

Auction, pi. 3. 

Ejectineut, pi. 12. 

Manor, pi. 1. 

Way, pi. 2. 

A. What shall be waste... ib. 
And see Trespass, pi. 35-6. 

B. Pleadings . ib. 

Watchman, see 

Imprisonment, pi. 49. 

Appendix, Bailment, B. 

WATERCOURSE.320 

And sec Estoppel, pi, 12. 

Waver, see 

Statutes, pi. 11. 

Waver of forfeiture, see 

Ejectment, pi. 1,5, 8, 9. 

Ship, pi. 155. 

Waver of objection, see 
Witness, pi. 42-5. 

Way, see 

Action on the case, C. (a). 
Covenant. 

Nuisance, D. 

Title, pi. 5. 

Variance, pi. 77. 

Appendix, Witness, C. (k)„ 
Way-gotng crops, see 
Evidence, pi. 203* 

Wearing apparel,s *e 
Distress, pi. 1. 

West India Islands, see 

Insurance, pi. 87, 101-36. 

West Indies, see 

Baron and feme, pi. 25. 
Jurisdiction, pl. 2. 

Ship, pl. 140. 


INDEX AND CONTENTS. 

Page. 











Index and contents. 

Page. 


Whale fishery, see 
Statutes, B. (t). 

WAY.320 

And see Action, pi. 7-13 
Aotion cm the case, C, (a). 
Covenants, pV 8. 

Ejectment, pi. 12. 

Fishery, pi. 2. 

Lien, pi. 26. 

Nuisance, 1). 

Tithes, pi. 5. 

Watercourse. 

Witness, pi. 119-52. 

Wharf, see 

Rivers, pi. 2. 

Variance, pi. 16. 

Vendor and purchaser, pi. 27. 

WHARFINGER.320 

And see Bailment, pi. 11. 

Carrier, pi. 21, 49. 

Lien, pi. 26-7. 

Stoppage in transitu, pi. 11, 18. 
20 - 1 . 

Trover, pi. 8, 9. 

Vendor and purchaser, pi. 27. 

Widow, see 

Baron and feme, p). 29, 33. 
Covenant, pi. 16. 

Wile, see. 

Action, pi. 22-3. 

Action on the case, A. (a) ; A. (h). 
Baron and feme. 

Dee.d, pi. 7, 8. 

Evidence, pi. 282-3-4, 333, 
Witness, B. (a) ; Ibid. pi. 51. 

Wild fowl, see 
Action, pi. 24. 

Will, see 

Evidence, 321-2. 

Felony, pi. 19. 

Frauds, statute of, E. 

Power, pi. 1. 

Practice, pi. 112. 

Witness, pi. 280. 

Windows, see 

Action on the case, C. (b). 

Riot, pi. 1. 

Wine, see 

Action, pi. 86. 

WITNESS.321 

A. Attendance op witness., ib. 
And see O. pi. 285-6-7-8. 

Practice, pi. 68, 84. . 

(a) •Penalty for non-attendance ,.. il>. 
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(b) List of witnesses . 

(c) Protection of tvitness . 

(d) Remedy for expenses ....... 

(e) Where declarations admissible 
See Agent, pi. 64. 

Evidence, pi. 247-9-50-1-63-75- 
80-1, 300-1-2. 

B. Persons privileged from 

• EXAMINATION. ib. 

(a) itusband and wife . ib. 

And see C. (l>), pi. 54. 

(b) Arbitrator...- . ib. 

(c) Barrister ... ib. 

(d) Attorney .374 

And see F. pi. 251-2-7-8. 

Appendix, Witness, B. (a). 

(e) Mem ben. of parliament .. 324 

See Parliament. 

(f) Public officers . ib. 

(g) Parties .. ib. 

C. Interest . ib. 

(a) Bail . ib. 

(b) Upon questions of bankruptcy .. 375 
And see C. (e),pl. 95-6; C. (o), 

pi 201. 

Appendix, Witness, C. (b). 

(e) In cases upon bills tend notes .. 327 
And see C. (b), pi. 55-8, 67-8. 

Evidence, H. (e). 

(d) Creditors .328 

(o) Executors .375 

And see Appendix, Witness, C. (e). 

(f) Informer .329 

(g) Owner of stolen property.... . ib. 

(h) Parishioners . . ib. 

(i) Partners and joint trespassers. . ib. 
And see C. (o), pi. 201. 

Evidence, H. (g). 

(k) Privies in estate . 330 

And see Evidence, II. (c). 

(l) Servants.. .*..331-75 

And see Evidence, 11. (h); 11. (h). 

Appendix, Witness, C. (1). 

(m) Ship owners and masters .. 332 

(n) Trustees . ib. 

And see Evidence, H. (d). 

(o) In other cases . 333-75 

And see Appendix, Witness', C. (o). 

(p) Objection when taken . 334 

(q) Objection how repelled .376 

And see Appendix, Witness C. (q). 

(r) Competency how restored .335 

And see B. (g), 45 ; C. (b), pi. 50-1, 

61-7; C. (c), pi. 92, 100-2-35; 
(’. (m), pi. 164-5-6-7-8-9, 185- 
6-93-4-5*6. 
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Wood, see • 

.Nuisance, pi. 18. 
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Evidence, pi. 196-7, 201-7. 

Work and labour, see 
Assumpsit, C. 
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ABATEMENT. 

(And see Bail A. 4 n. post.) 

A. By death. 

B. By plea. 

(a) Nonjoinder. 

(b) Misnomer, 

(<-) Other action ponding. 

A. By death. 

1. If n si in iving co-plaintiff proceed to 
trial with >ut a suggestion upon the ie- 
coid, tin proceedings are iiregular, and 
the witnesses cannot he indicted for per* 
jury in the eouise of them. R. v. Cohen, 
1 Si'uk.311. Kllenboiough, C. J. 1S](>. 

B. By pi ka. 

B. (a) Nonjoinder. 

(And see Utio.v It. Pautnehs, E.) 

‘2. At tlie Inal of an issue upon a re¬ 
plication of sole contract, it was ruled, 
that the defendant could not examine 
the alleged joint-contractor after releasing 
him. Young v. Hairnet, 1 Esp. 103. 
Kt nyon, C. .1.1791. 

3. But the court held that the release 
made him competent, and granted a 
new trial, the Chief Justice concurring. 
Ibid. 

4. To support a plea in abatement of 
nonjoinder ofthe assignees of a joint-con¬ 
tract xr who is become a bankrupt, it is 
not sufficient to piovo that they acted 
as assignees; the assignment must he 
p r ,,v e d. /> fl4W()rc v . Bovifield, 1 Siark.; 

^ 1?< “ nbo,ou S ll » C. J, 181G. i 

^ h. As to the evidence upon this re-' 
pacation, see Abbot v, Smith, 2. Bla.' 


947. 951. 1 Wentw. 17, 33. Gould 
v. Hornes, 3 Taunt. 504. {.ttcas v. Oi- 
lacour, I M and S. 24y. Doct. Piac. 
233. v 

5. Where t he hlaintiff’s particular con¬ 
tains items which are owing from the 
defendant loiptlv with a partner who is 
not sued, the nonjoinder may be pleaded 
in abatement, though part of Die de¬ 
mand be due from tne defendant alone, 
Colson et alt. v. Selby, 1 Esp. 452. Ken¬ 
yon, C. J. 1795. , 

And the court of K. B. refused a, rule 
to set aside nonsuit: ibid . S. C, '1 ldd. 595. 


B. (b) Misnomer. 

(And see Misnomer, post.) 

6. Misnomer of one of several defend¬ 
ants cuu be taken advantage of by plea in 
al an went only; it is no ground of non¬ 
suit. Rogers, assignee of Stokes, v. 
Boehm, fienry Nantes, and Taylor, 2 
Esp. 702. Kenton, C. J. 1798. 

Acc. Anon. Lutw. 10. Rice v. Shute, 
5 Burr. 2611. S. C. 2 Bla. 695. Die 
kinsonv. Bowef, 15 East, 110. 

N. And one co-defendant cannot,plead 
m isnomcr of his Ci un panion. l’cr JPaston, 
Y. B. 2111. 6, 37. Shovel v. Enance, 
f.utw. 35, 6. * Abraham ▼. Fellows, 
1 Wentw. 1G, and see 1 Wentw, 9. 10. 
Y. B. 5 E. 4, 2 a. pL 13. 

7. Wbe& a defendant avers that he 
was baptized by the name of A., he must 
produce direct pi oof of his baptism, 
though snch an allegation is unneces¬ 
sary. IVeleker v. / e Pelletier, l £*mpb. 
479. Ellenboroug n, C. J. 1803, 

And s<>e Read v. Mattevr, Hardw. 
2PG; I Wentw. 2. 
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t c ) Other action pending. 

8. Ai whilst he is unlawfully impri¬ 
soned Jpy 11., is assaulted by C.—C. is 
guilty of th| false imprisonment, t^nd to 
ah action for,thq assault; he may plead 
the pendency of an action against B. 
for thetihprisoninent. Bouce v. Douglas, 
! Ctthpb. GO .', y Kllehborough, C. J. 
1807. | ' t ' 

’ ^AndTsee Warden v, Bailey, 4 Taunt. 
88..,,Spares casfe, 5* Co.tfl; 2,W1. 
* Abr. Trespass V. 


ACTION. 

A.. In wiiat cases ^aixtaixAtii.k. 

j* ' ^ 

' M B, Notice of action, 

*» C. PlCOUEB PARTIES. 

4 (a) Plaintiff. ■ / ' 

. (b) Defendant* 

IX JoiNUER IN ACTION. 

„ fa) Plaintiff's. 

(b) Defendants. 

E* Form op action. 5 

(a) Account, or assumpsit. 

. (b) Assumpsit, or covenant. . 

(c) Astumpsit special, or indebitatus 
,(d) Replevin, or detinue. 

i!i 

(e) Repifyxin, or trover. 

^ -(f) Trespass, or case. 

F. Cross action. 

t 

A. In what cases maintainable. 
(And see Sheriff C.) 

*1. No action at law ties to enforce tK<£ 
rayment of alegacy. Farish v, Wilson, 

. F™y«*. u J. mi. * 

^ l€ } c ^ om * Slurmau, ISide.f. 
4o, o. ^.C. T, Raym. 23, 4; fleeks v. 
t Strutt, o y. R. 6§Q; Mayor of South- 
m ptan,y. Greaves, 8 T, R. 5‘)0, 3 ! 

2. Bih an action will lie for withholding 
^ , ^S# le 8 ac y after assent. Dop.hnd 
hrrtit Stiy and Sefe v. Guy, executor, 
4 Esp. 154. EHenborough, C.J. 1802. 


And the court of K. B. discharged a 
rule for a new trial; 3 East, 120. 

3. A person is not liable to an action 
for harbouring a wife alter notice, where 
slu: represents herself Ho have been ili- 
treaif d by her husband.’ Philip v.Stjuire, 
Peake, 82. Kenyon, C. A 1791. 

4. Where money Jti dispute is paid 
by consent to a stakeholder, no action 
can* be supported between the original 
claimants, unless it be averred and 
proved, that the defendant prevented 
the plaintiff from receiving the money 
from the, stakeholder. Robson v. Hale, 
Peake, 127. Kenyon, C. J. 1792.; Aec. 
French v. Patton, 9 East, 357. 

5. A father may maintain an action 
for the battery of a son living in his 
house, and forming part of his family, 
without proof of actual service. Jones 

JAW Brown et ait. Peake, 233, and 1 lisp. 
1217. Kenyon, C. 3. 1794. 

Sed vide Gtay v. Jeffries , Cro. Kliz. 
55.; Barlihm v. Dennis, ibid. 7G9, 70.; 
Post let hivatte v. Parties, 3 Burr. 1878.; 
Bennett v. Allcot t, 2 T. R. 166, 8. 

6. No aetiop will lie for an injury 
arising from the defendants letting loose 
a fierce'dog in his own yard for the pro¬ 
tection of tin-premises ai night. Brock 
v. Copeland, 1 E^p'. 203. Kenyon, C. 
J. 1794. 

7. But the owner is answerable for a 
nuscb’cf occasioned by keeping a fierce 
bull in a field over which there is a dis¬ 
puted right of way, where he has occa¬ 
sionally acquiesced in the exercise* of 
such right. Anonymous, cited 1 Esp. 
284. Kenyon, C. J. and K. B. 

8. A plaintiff who omits to give evi¬ 
dence applicable to one of two distinct 
demands comprised in one declaration, 
and takes a verdict for the other demand 
only, is not thereby precluded from 
bringing afresh action for the unsatisfied 
demand. Seddon v. Tutop, 1 Esp. 401. 
Kenyon, C. J. 1795. 

And thenoutf of K. B. discharged a 
rule for a new trial. Ibid, and 6 T. R. 
607. And see IJitchin v. Campbell, 
2 Bla. 827, S. C. 3 Wils. 304; Brad - 
\ford v. Bryan, WBJes, 268, S. C. 
7 Mod. 349; Raves v. Farmer, 4 T. 
R. .146; Smith ?. Johnson, 15 East, 
213.8 Went*-. XXVI. Evidence, A (a) 2. 

1 9. If is slated to harp been decided, 
that a, bankrupt cannot sue his^ssigneea 
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for his allowance. Groome v. Potts. 

I Esp. 396. Kenyon, C. J. 1795. 

Sed vide S. C. 6 T. R. 548. 

10. A. pretending to be executor to 
B. receives a debt from C.; B. in a 
compromise with A., allows this pay¬ 
ment* Semble, that B. cannot after¬ 
wards sue C. fofthe amount. Jones v. 
Booths , 2 Esp. 600. Eyre, C. J. 1797. 

11. But if the action be commenced 
before the making of the compromise, 
such compromise is no defence. Ibid. 

12. Nor if made whilst B. was in pri¬ 
son at the suit of C. Ibid. 

13. Semble, that where A. driving on 
the wrong side of a wide road is met by 

B. , who forces himself between A. and 
the foot path, for the purpose of assert¬ 
ing the right of the road, B. is liable for 
any acciaent occasioned thereby. Cru- 
den v. Fentham, 2 Esp. 685. Kenyon, 

C. J. 1798, and K. B. 1799. 

14. If an English merchantman be 
seized as prise by a king’s ship, an ac¬ 
tion at law cannot be maintained, though 
she-be released without any proceedings 
in the Admiralty court, and though no 
probable cause be shewn. Faith and 
another v. Pearson , 4 Campb. 357. 
Holt, 113. Gibbs, C. J. 1815. 

15. This is a good defence in tres¬ 
pass, under the general issue. Ibid. 

And the court refused a rule to enter 
a nonsuit. Ibid, and 2 Marsh. 133. 

16. A slave here continuing his ser¬ 
vice cannot sue for wages on an implied 
contract. Alfred v. Marquis of Fitz- 
james, 3 Esp. 3. Kenyon, C. J. 1800. 

17. Consequential damages cannot be 
^recovered for a seizure under an illegal 
warrant, if another action is pending 
against the party upon whose informa¬ 
tion the warrant issued. Price v. Mes¬ 
senger, 3 Esp. 96. Eldon, C. J. 1600. 

S. C. not S. P. 2 Bos. and Pull. 158. 

18. A servant cannot sue his master 
for refusing a character. Carrol v. Bird , 
3 Esp. 201. Kenyon, C. J. 1800. 

19. Where a passenger removes to 
another vessel in consequence of an 
assault and impri sonment by the captain, 
he cannot recover the additional passage 
money as special damage, unless the 
injury continued to the period of the 
transhipment, or he could not remain 
on board with a reasonable regard to 


his own safety. Boyce v. Bayliffe, 
l Campb. 58. Ellenborough, C. J.’l$07. 

20. No action will lie on the judg¬ 
ment of a colonial court, if the diTendant 
was never served with process, and ndVer 
had an opportunity of defending the 
action ; although it he the practice of 
that court to proceed to judgment upon 
a return of process, “ served by nailing 
a copy of tne declaration to the court¬ 
house door.” Buchanan v. Rucker, 

1 Catnpb. 63. Ellenborough, C. J. 1807. 

And the Court refused a rule to set 
aside a nonsuit; 9 East, 192. 

21. An action will lie upon a decree 
of the chancery in Jamaica, ordering the 
defendant to pay a definite sum to the 
complainant. Sadler v. Robins, 1 Campb. 
253. Ellenborough, C. J. 1808. 

22. In an aetionfor negligence against 
a coach owner for overturning the plain¬ 
tiff’s wife, in consequence of which she 
lingered and died, the jury are to give 
damages with reference only to the in¬ 
jury sustained during the wife’s illness. 
They cannot take into consideration the 
plaintiff’s loss and grief on occasion of 
her death. Baker v. Bolton, 1 Campb. 
493. Ellenborough, C. J. 1808. 

Acc. Kiggin’s case, Noy’s Rep. 18. 
Sed vide, 1, 4. 5. 1. Ibid. 4. 5. 3. 2 ; 
Roll. Abr. 557. pi. 21; Anon, cited l 
Keb. 847. And see 1 Salk. 12. 

23. In trespass, the death of plaintiff’s 
wife may be shewn as evidence of the 
violent nature of the assault, but not in 
aggravation of damages. Huxley v. Berg 
1 Stark. 98.gEllenborough,C. J. 1815. 

24. An araon lies against a person 
who discharges a gun so near an ancient 
decoy as to frighten away the wild fowl, 
though he <h> not fire into the decoy, or 
with inteAtion to injure plaintiff. Car¬ 
rington v. Taylor, 2 Campb. 258. Mac¬ 
donald, C. B. Chelmsford, 1809. 

And the court of K. B. refused a rule 
for setting aside verdict for the plaintift'; 
ibid, and 11 East, 571. And see Kee- 
ble v. Hickeringill, 11 Mod. 74, 130; 
Holt, 14; 3 Salk. 9; Bull. N. P. 79 ; 
S. C. more fully reported, 11 East, 
574, n. 

25. A judgment by nil diat in the 
supreme court of Jamaica, in which it is 
alleged, that the defendant appeared by 
attorney, is prind fade sufficient to sup- 

13 2 
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port an action, without proof that the 
attorney was properly constituted by 
the defendant, or that the latter was 
within the jurisdiction of the colonial 
co%rt. Malony v. Gibbons, 2 Campb. 
502. Ellenborough, C. J. 1810. 

26. The law implies no promise to 
repay a sheriff the expenses incurred in 
keeping possession under a fi. fa. ulti¬ 
mately abandoned on account of the 
refusal of an indemnity. Bilke v. IJmve- 
lock, 3 Campb. 374. Ellenborough, 
C. J. 1813. 

27. Nor will an action lie even where 
the defendant has recognized the claim 
by paying money on account, lb. 

28. A party injured by the sentence 
of an ccelosiastial court, exceeding its 
jurisdiction, may maintain an action 
against the judge. Bechirain , gent. v. 
Sir W. Scott, 3 Campb. 338. Ellenbo¬ 
rough, C. J. 1813. 

And see Doctor and Student, dial 2. 
cap. 32. 

B. Notice of action. 

(And see post, Attorney, pi. A.) 

29. A letter from an attorney, stating 
that he is instructed to take legal pro¬ 
ceedings, unless a demand be complied 
with, is not a notice of action. Lewis 
v. Smith, Holt. 27. Gibbs, C. J. 1815. 

C. Proper parties, 

C. (a) Plaintiff. 

(And see post, TrespaH, pi. 17,18.) 

30. On the cutting down of'timber 
on lands demised for years, the legal 
property vtsfs in the revarsioner, who 
alone can maintain trespass Tor an as¬ 
portation. Evans v. Evans, 2 Campb. 
491. Lawrence, .T. Monmouth, 1810. 

And see Birrxf v. Herd, Palm. 327; 
Cro. Car. 242; 7 T. R. 13; Selw. 
1191. 

31. Afumiture broker, towhom goods 
are sent on sale or return , has a special 
property therein, which, coupled with 
the actual possession, will enable him to 
maintain trespass in his own name. Col- 
sviil v. Reeves 2 Campb. 575. Ellen¬ 
borough, C. J. 1811. 


32. And it is no defence, upon the ge¬ 
neral issue, that the goods were fraudu¬ 
lently mixed by the plaintiff with those 
of A. for the purpose of screening the 
goods of the latter, which the defendant 
had a right to take under a commission 
of bankrupt against him,* unless the 
goods, when mixed, caTild not be distin¬ 
guished. Ibid. 

N. But the fraud may be pleaded 
specially. Grome v. Grume, Palm. 395. 
And see Mayor of Carlisle v. Wilson , 
5 East, 2, 7 ; 2 Bla. Comm. 405. 

33. A surviving partner may declare 
generally upon a contract entered into 
with him and his deceased partner, as a 
contract made with himself alone. Ditch- 
burn v. Sprachlin and others , 5 Esp, 
31. Ellenborough, C. J. 1803. 

Aoc. IIi.rLard.i v. Heather, 1 B. and 
A. 29. Read’s case, Sav. 92, pi. 171 ; 
Co. Lift. 37 b; JJreretou et ux. v.— 
Noy’s Rep. 135; 2 Vin. Abr. Actions 
(Joinder) J). d. pi. id; lluatv. Hare, 
Comb. 383. recognized, 2 T. F. 479. 
And see 1 Saund. 291, f. g. Gmnu-ay 
v. Iloriibloie, Hardrcss, 221; post Va¬ 
riance, pi. 39. P. N. B. 55 C., (b) ; 
llnldwich v. Chafe, Alevn, 41 ; 5 Ves. 
295. A surviving feoffee may plead a 
feoffment to himself without naming bis 
joint, feoffee ; Co. Lit. 185, and cases 
t’ne.c cited, 

34. But a surviving lessor cannot 
recover on a count for use anil occupa¬ 
tion in which his deceased co-lessor is 
not named. Lazarus v. Simmonds. Ab» 
bott, J. London, 6 May, 1818. 

S. C. By the name of Israel v. Sim¬ 
mons, 2 Stark 356. And the court 
refused a rule to set aside nonsuit, on the 
ground that the plaintiffs should either 
have declared as surviving lessors, or 
have stated that the defendant was 
indebted to the plaintiffs for use and 
occupation, by the permission and suf¬ 
ferance of them and the. deceased. Ibid. 

Ace. 2 Saund. 121, n. 1; 2 M and S. 
25 per Le Blanc, J. Acc. as to declara¬ 
tion ngoinsta surviving partner, Tcssard 
v. Warcup, 2 Mod. 279, 280; Spalding 
v. Mure , 6 T. R. 363, 5.; Com. Dig. 
Abatement, F. 8. 

35. If two agents enter into a contract 
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in their own names under a penalty, 
for the sale and purchase of an estaT?, 
semble , that an action on the contract 
must be brougfit in the name of one 
agent against tiuftfJther. The Duke of 
Norfolk v. Worthy, 1 Campb. 337. 
EllenbftrougS, C.*J. 1808. 

3ffc But where* the contract is re¬ 
scinded, or cannot be performed, the 
deposit may be recovered by the vendee 
against the vendor, without shewing that 
the amount has been paid over. Ibid. 

Acc. Vary v. Webster, 1 Stra. 480. 
And see Flewellin v. Rowe , 1 Bulst. IS; 
2 Saund. 47 e. 

37. A bargeman who carries malt be¬ 
tween buyer, and seller, may sue the 
former, on an implied undertaking to 
return them within a reasonable time 
Terry v. Barker , 2 Stark. 172. Ellen- 
borough, C. J. 1817. 

C. (b) Defendant. 

(And see ante B. (a) pi. 34 n.) 

38. If the owner or hirer of a carnage 
is driving it when an accident happens, 
a mere passenger is not liable. Davey 
v. Chamberlain and another, 4 Esp. 
229. Ellenborough, C. J. 1802. 

39. But where a carriage is hired by 
two persons, and used by them jointly, 
one is answerable for an iujury occa¬ 
sioned by the unskilful driving of the 
other. Ibid. 

40. If A. is riding on the wrong side 
of the road, but leaves convenient space 
for a carriage to pass him, and B. wan¬ 
tonly or negligently drive against him, 
the latter is responsible for the event. 
Clay v. Wood, 5 Esp. 44. Ellenborough, 
C.j. 1803. 

41. A., jointly with others, employs 

B. to sink a sewer, which is left open; 

C. falls in. A. is liable to C., and may 
be sued alone; but he has his remedy 
over against B. Sly v. Edgley , 6 Esp. 
6. Ellenborough, C. J. 

D. Joinder in action. 

D. (a) Plaintiff's. 

42. Though articles of partnership 
give a new partner a share in past trans¬ 
actions, he cannot join in suing upon 
a contract made before he became a 
partner. Wilsjord et alt. v. Wood , 1 
Esp. 182, Kenyon, C. J. 1794. 


43. The nonjoinder of a dormant part¬ 
ner is no ground of nonsuit. Leveck 
and Pollard v. Shaftoe, 2 Esp. 408. 
Kenyon, C. J. 1796. 

S. P. Lloyd v. Archbowle, 2 Taunt. 
324; Mawman y. Gillett. Ibid. 325, n. 

44. A. demised to B., C.,and D., jointly; 
B. and C., without the privity of A., 
released their interest to D., who had 
exclusive possession; A. distrained goods 
put*upon the premises by E., who had 
notice of the release, for rent due from 
B„ 0., and D. It was held that a joint 
action would not lie against B., C., and 
D. for money paid by E. to redeem the 
distress. Exalt v. Partridge Jones, et 
alt. 3 Esp. 8. Kenyon, C. J. 1796. 

But the court of K. B. decided, that 
they were jointly liable, and set aside 
nonsuit. lbid.»and 8 T. It. 309. 

And see Jenkins v. Tucker, 1 II. Bla. 
90, 3. Ilex v. Inhabitants of Bridg¬ 
water, 3 T. R. 550, 1 Child v. Motley , 
8 T. H£'6l(), 4. ' 

45. If several persons club for the 
purpose of buying coals to he divided in 
certain proportions amongst them, one 
member of the club cannot bring a se¬ 
parate action for the non-delivery of his 
allotment. Everett, qui tarn. v. Tin¬ 
dall, 5 Esp. 169. Ellenborough, C. J. 
1804. 

46. By the usage o£$he herald’s of¬ 
fice, the herald and pursuivant in atten¬ 
dance, share the profits of business begun 
whilst they are jointly on duty'. Held, 
that they may join in an action upon a 
contract for work and labour entered Into 
with one of them. Totonsend and an¬ 
other v.. Neale, 2 Campb. 190. Ellen¬ 
borough, C, J. 1809. 

47. Three persons give their joint and 
several bond to the sheriff to indemnify' 
him against an act in which they are se¬ 
verally interested. Two pay the whole. 
They cannot maintain a joint action 
against the third for a contribution. 
Kelly anrtWernon v. Steel, 5 Esp. 194. 
Ellenborough, C. J. 1805. 

Acc. Brand v. Boulcott, 3 Bos. and 
[hill. 235. And see Grahamv. Robertson , 
2 T. R. 282; Osborne v. Harpy, 5 East, 
225, S. C. 1 Smith, 411. 

D. (b) Defendants. 

48. To charge A. and B. as partners, 
the iccord of an issue between A. and B. 
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the purpose of 

* “<iw v%e partnership, is evn 

* V v - Mmheim end Levy, 2 Bap. 
Cenyon,C.;, 1797. _ ; 

49. 'Where to a declaration on a joint, 
contract, one of the defendants pleads in¬ 
fancy, the plaintiff cannot enter a nolle 
prosequi as lo the infant. 1 He must dis¬ 
continue, and commence a new action 
against the adult. Chandler v, Parkes and 
Dtutkes, 3 Esp. 76. Kenyon, C. J.J600. 

50. S. P. ruled in Jajfray v. Frebain, 

Wilson and Black, 5 Esp. 47. EUenbo¬ 
rough, C. J. 1803. * 

And see Boulter v. Ford, 1 Sid. 76. 
S, C, 1 Keb. 284. Blake’s case, l Sid. 
378 i No/ce v. Ingham,} Wils. 89; Teed 
v. Elwortky, 14h>st, 210. 3 Taunt. 307. 

51. Where three persons are sued 
jointly in trespass, the plaintiff can only 
recover for those injuries in which they 
were all concerned. Aaron v. Alex¬ 
ander, Crowley, and Solomm o 3. 
Campb. 35. EUenborough, C. As!811. 

Sed vide Tidd, 866, 7. 

52. To entitle the plaintiff to proceed 
for an injury with which only one or two 
of the defendants are chargeable, he must 
suffer the rest to be acquitted. Ibid. 

53. And in this case the judge will 
certify, under 8 and 9 Will. 3. cap. 11, 
that there was a reasonable cause for 
making them defendants. Ibid . 

54. It is in the discretion of the judge 
whether he will direct the acquittal of a 
co-defendant, in tort,against whom no evi¬ 
dence has been given at the close of the 
plaintiff’s case, Davis v. Living, and 
others. Holt 275. Gibbs, C. J. 1816. 

55. Sheriff may sue two parliamentary 
candidates upon an express joint promise 
to pgyttbc expense of certain prepara¬ 
tions for the election. Watjien v. San¬ 
dy s and another, 2 Campb. 640. Law¬ 
rence, J. Gloucester, 1811. 

56. But semble, that where the nature 
of the preparations has ftot been previ¬ 
ously settled, and no joint contract has 
been made, the sheriff must sue each 
candidate separately upon 18 Geo. 2. 
cap. 18. Ibid. 

57. Persons dining^together at a ta- 
, rem, arc jointly liable for the whole bill. 

roster v. Taylor, gent, 3 Campb. 49. 
EUenborough, G. 'J, 1811. 

58. But semMe, that officers messing 
together, are liable for their respective 


Bt own v. Doyle and others, 
ipb. 31. EUenborough, C. J. 1811. 


,E. Form ok 
E. (a) 


4CT10N. 

Account assumpsit. 

(And see 2 Vin. Abr. 3? ^eilw,77 b.) 

59. Held that the only remedy th law 
upon an account current between mer¬ 
chants is an action of account. In as¬ 
sumpsit the plaintiff will be nonsuited. 
Scott v. M'lntosh, 2 Campb. 238. EUen¬ 
borough, C. J. 1809. 

S. P. Lincoln v. Parr, 2 Keb. 781. 
And see the distinction in Farrington 
v. Lee, 1 Mod. 269 ; Wilkin v. Wilkin , 

1 Salk, 9; Poulter v. Cornwall, ibid; 
Sandys v. Jfytodwcll, W. Jon. 401. See 
also Oirstim v. Ogle, 13 East, 538. 
Beawes L. M. 50. Co. Litt, 146 a. But 
see Tomkin v. Willshcar , 5 Taunt. 431, 
contra. 

E. (1>) Assumpsit , or covenant. 

(And see Covenant, C.; Deed, A. 1. 
2 Viu. Ab. 4.) 

60. If a feme covert, without autho¬ 

rity, contract with a servant by deed, the 
latter, after performing the service, may 
sue I he husband in assumpsit. White v. 
Cuyler, 1 Esp. 200. Kenyon, C. J. 
1794. , 

And the. eourt of K. B. discharged a 
rule for setting aside a verdict for the 
plaintiff. Ibid, and 6 T. R. 176. 

And see Brown v. Benson, 3 East, 333. 

61. An indenture between A-and B. is 
executed by A. only, lie cannot sue B. 
on the deed, but must bring assumpsit. 
Sutherland v. Lishnam , 3 Esp. 12. El¬ 
don, C. J. 1799. 

And see 2 Stra. 744, Chesman v. 
Nainby; Brett v. Cumberland, 3 Bulst. 
163. 3d resolution. 

E. (c) Assumpsit, special, or indebi¬ 
tatus. 

(And see Bills and Kotes, 1. (d); 
Gaming, A. (a) 2 a; Vendor and Pur¬ 
chaser, C.,I)., F.) ■ 

62. Indebitatus assumpsit does not lie 
on a collateral promise to pay for goods 
sold to a third person.* Mines v, Seul- 
thorp/e, 2 Campb. 215. EUenborough, 
C. J. 1809. 
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Sed vide Plowd, 183. Vide eliujtti I 
Satind. 211 a, b. 

03. Where goods sent on sale or return 
are’ not returned within a reasonable 
time, the value^iftay be recovered in an 
action for goods sold and delivered'. 
Bailcfy. ($uldsptith, Peake 56. Ken¬ 
yon, C. J. 1791. • 

64. Where goods are sold at credit, and 
the vendor discovers that the purchase is 
fraudulent, he may sue the vendor with¬ 
out waiting the expiration of the credit. 
De Symons v. Minchwick , 1 Esp. 430. 
Eyre, C. J. 1795. 

65. If the vender of ah estate have not 
such a title as, by the conditions of sale, 
he engaged to make to the purchasers, 
the latter may recover ba$k the deposit 
without declaring on thdphpecial con¬ 
tract. Farrerv. Nightingale, 2 Esp. 610. 
Kenyon, C. J. 1798. 

And see Johnson v. Johnson , 3 Bos. 
and Pul. 162, 6; Cripps v. Read, T. 
R. 606; Giles v. Edwards, 7 T. R. 181. 

E. (d) Replevin , or detinue. 

^ee Replevin, post.) 

E. (c) Replevin, or tracer. 

(See Replevin, post.) 

E. (f) Trespass, or cose. ' - 

(And see Fitz Trespas, 241, 4; 2 Vin. 
Abr. 1, 6; 2 Saund. 47 k ; F. N. B. 168 
e; ib. 173 E. note (a); il>. 178 II.) 

66. If A. even carelessly drive against 
B.’s horse, it is trespass. Sheldrick v. 
Abery, et alt, 1 Esp. 55. Kenyon, C. J. 
1793. 

67. Ruled, thatif A. lay hold of B. 
and give him in charge to a constable on 
a mistaken suspicion of felony, *>B. may 
maintain case, but not trespass against 
A. Stonehouse v. Elliott, 1 Esp. 272. 
Kenyon, C. J. 1795. 

But the court of K. B. discharged a 
rule for setting aside a verdict which had 
been taken nominally only, for the plain¬ 
tiff in trespass, G T. R/315. 

And nee Samuel v. Payne, Dough 358; 
Morgan v. Hughes, 2 T. R. 351; Calde¬ 
cott, 291; Bum's Justice, tit. Arrest. 
Post Defamation, D. F. N. B. 173. 
(n)a. ' 

68. In trespasser driving against the 
plaintiff, it is necessary to shew that the 
defendant wav himself driving. Lcame 


v. Bray, 5 Esp. 18. Ellenborough, C. 
J. 1803. 

And see M* Manat' v. Cricket , 1 East, 
106; IJuggett x, Montgomery, 2 N. R, 
446. t • 

69. If th£ ’ ^rrtage 'were driven by a 
servant, the remedy against the -master 
would be case. Lcame v. Bray, tibi* 
supra. 

70. It will npt be presumed that the 
maSt^r was chiving. Ibid. 

S. C. not S. P P. 3 East, 598. - 

71. A.’s horses are hired by B.; (\ 
drives a cart against them; A.’s remedy 
is case for the injury done to his rever¬ 
sionary interest. Hall v. Pickard, 3 
Cam ph. 187. Ellenborough, C. J.*b812, 
Acc. Gordon v. Harper, 7 T. R. 9. 

72. But a stable keeper who lets nut a 
chaise and home, driven by his own ser¬ 
vant, has such a possession as will enable 
him to maintain trespass £or an injury 
done even by the hirer. Dean v. Bran - 
thie&ite, 5 Esp. 35. Ellenborough, C. 
J. 1803. 

73. Case, for injuring the plaintiff’s 
reversionary interest, lies for voluntary 
waste committed by the tenant after the 
expiration of a notice to quit. Burqhell 
v. Hornsby, 1 Campb. 360. Ellenbo- 
borough, 0. J. 1808. 

74. Though trespass will also lie. Ibid. 
And see Taunton v. Costar, 7 T. R. 431; 
Davis v. Connop, 1 Price, 53. 

75. Trespass may be maintained by A. 
the owner of one vessel, against the owner 
of another, who is himself at the helm, 
and by whose unskilful steering, A.’s 
vessel is unintentionally run down. Co~ 
veil v. Laming, 1 Campb. 497. Ellen- 
borough, C. J. 1808. 

Acc. Leamc v. Bray, 3 East, 593. 
Contra Rogefs v. hnblcion, 2 N. R. 117. 
And see Huggetl v. Montgomery, 2 N. 
R. 446. 

76. Though by 11 Geo. 2. cap. 19. s. 
19. a party aggrieved by an irregular 
distress may recover full satisfaction for 
the special damage in an action, of tres¬ 
pass, or on the case at the election of the 
plajntiff, trespass will not lie where the 
irregularity consists merely in nonfea¬ 
sance. Messing v. Kemble, 2 Campb, 
115. Ellenborough, C. J. 1808. 

77. S, P. admit: per tot. cur .; and, 
that trespass will lie for coni fnmng on 
the premises after the five days given by 
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& Wv.«gd M. ft. 1 cap. 5. per Le BlanoJ 
'*“■ ‘ f, J. J. Wtuterlwurvc v, Mor- 
v jppb. 117, and 11 Bast, 395. 
.Ty'kiSOS* 

78. Where an Injury has been re- 
.ceivedfrom .the immediate, though un¬ 
intentional, wrongful a6t*of‘ the defend- 

* ant, the remedy is trespass, not case. 
Lotun v. Cross, 2 Campb. 465. Ellen- 
borough, C. J. 1810. 

79. And this doctrine having been 

settled in the case bf Ledfae v. Brty, 3 
East, 393, the court will not suffer the 
same point to be raised upon a motion 
foe 0 new trial, grounded upon a con¬ 
trary decision in C. P. S. C. in K. B. 
M; T., 1310. Ibid. y 

N. See Iluggctt v. Montgomery, 2 U. 
H. 446. 

80. A count for an assault: upon the 
plaintiff may be joined ^ith a servitium 
amisitl Dilcham v. Bond, 3 Campb. 526, 
ja; K. B. E. T. 1814. 

81. A. having recovered against^, for 
driving holdfasts into A.'s wall, td'sup 
port a nuisance, should declare in case 
for the continuance of the injury. Law 
rente v, Obee, 1 Stark. 22. Ellcnbo- 
rough, C. J. 1815. 

8ft. The putting out of a board which 
overhangs A.’s land, will not entitle A. 
to an action of trespass. Picketing v. 
Rudd, 4 Campb. 219. 1 Stark. 56. El 
lenborough, C. J. 1815. 


THE CASE. 

ft 

And see post Agent, 21. t Assumpsit, 

B. 'f Conditions A. 1, 2; Plbadi.no 

C. (c). 

And for cases of recouper, see 18 Vin. 
Abr. Rent. (He) pi. N. B.. 58 H. 

. 86. The non-compliahpe with a cove¬ 
nant to sail by the first wind,tanno*be set 
up as an answer to amaction for freight, 
or be given'in evidence in mitigation of 
damages. It must form the subject of a 
cross action. Bantman v. Tooke, 1. 
Campb. 377. Ellenborough, C. J. 1808. 

87. So, damage occasioned by bad 
stowage; Sheets v. Davies, 4 Campb. 119. 
Ellenborough, C. J. 1814. * 

But see Assumpsit, B. 


ACTION’ ON TI1E CASE. 

A. Touts to person s. 

(a) Criminal conversation. 

(b) Harbouring wives. 

, (c) Seducing daughters. * 

(d) Enti dug away servants. 

(e) Keeping mischievous animals. 

(f) Using dangerous instruments. 

(g) Malicious arrest. 

(h) Malicious prosecution. 

(i) Misfeasance in driving carriages. 


F. Cross action. 

83. In an action against an artist for 

unskilfuTv varnishing prints, thw pro¬ 
duction of the record of a judgment at 
his suit, against the owner for worlf,and 
labour generally, is no defence. Sintzc- 
nick v. Lucas , 1 Esp. 43. Kenyon, C. 
J. 1793. * 

84. Although the former cause of ac¬ 
tion be identified with the present trans¬ 
action, and it be shewn that no objection 
was then made on the score of the im¬ 
perfection of the workmanship. Ibid. 

f 5. But in a subsequent case, where a 
merchant had recovered damages against 
his factor, £pr sending an article of qua- 
lity inferior to order, it was held, that! 
the factor could not maintain a cross ac¬ 
tion for his commission;'or this claim 
might have heen urged in reduction of 
damages in the former action. Kist and 
others V. .Hthiumn and others, 2 Campb. 
63. fiheuboTough, C. J. 1809 


B. Torts to personal property. 

(a) Misfeasance in steering ships. 

(b) Nonfeasance. 

(c) Obstruction of plaintiff s trade. 

(d) Misrepresentations of solvency. 

, (e). Deceit in sales. 

(f) Perjury. 

C. Torts to real property. 

(a) Obstruction of ways. 

(b) Obstruction of windows. 

(c) Nuisance to water courses. 

(d) Negligcnce in enclosinjgbuildings. 

(e) Injury to reversionary interest. 

A. Torts to persons. 

A. (a) Criminal conversation. 

(And see B a ron and Feme, A. (a) 5,11.) 
1. Qu. Whether an action for trim. 



con. will lie where the parties are sepa¬ 
rated by mutual consent. Hodges v.’ 
Windham, Peake, 39. Kenyon, C. 3. 
1791. 

2. An actiotf Jftr crim. con. eannot be 
maintained by d man who has permitted 
his wife to. Carry on an illicit intercourse, 
although not witfathe defendant. Ibid. 

Ana see 2 Inst. 436; Sed vide ibid. 
435; Co. Litt. 32 a. n 10; Fitz. N. B, 
89,0. 

3. Semite, that no action lies for an 
act of adultery committed after the hus¬ 
band and wife are separated. Wcedan v. 
Timbrel!, 1 Esp. 16. Kenyon, C. J. 
1793. 

And the court of K. B. discharged a 
rule for a new trial; 5 T. R. 357. 

4. S. P. ruled in Bartel v. Hawker, 
Peake 7. Kenyon, C. J. 1790. 

Sed vide Chambers v. Coalfield , 6 
East, 244,9,54; S.C. 2 Smith, 356,65. 

5. A master, upon the seduction of 
his servant, may recover damages beyond 
the mere loss of service, though he be 
not related to her. Fores v. Wilson , 
Peake, 55. Kenyon. C. J. 1791. 

And see Irwin v. Dearman , 11 East, 
23. 

6. In an action for crim. ron. evi¬ 
dence of the wife’s misconduct with 
others, previously to the commission of 
the act for which the action is brought, 
is admissible in mitigation of damages. 
F.isam v. Fawcett, 2 Esp. 5(52. Kenyon, 
C. J. 1797. 

7. Or a letter from heT, enticing the 
defendant into the connection. Ibid. 

And see Gardiner v. Jadis, Sqfy”. N, 
P. 25. Hodgson's case, Phiil. Ev. 
14°. 

8. But subsequent acts of misconduct 
are not admissible. Ibid. 

9. An unsuccessful attempt by the 
defendant to impeach the husband’s cha 
racier, will not entitle the latter to call 
witnesses in support of his character. 
King v. Francis, 3 Esp. 116. Kenyon, 
C. J. 1800. 

10. A witness may be called by the 
husband to prove the representation made 
to him by the wife on leaving his house 
for the purpose of rebutting a suspicion 
of connivance m her elopement. Hoare 
v. Allen, 3 Esp. 276. Kenyon, C. J. 
1801. 

* 11. Whore the husband and wife ne- 
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cesfearily live apart, letters expressive of 
their attachment may be read to increase 
the damages, provided it. can be dis¬ 
tinctly shewn that they were written at a 
time when there Svas no suspicion of 
misconduct., Stewards v. Crock, 4 Esp. 
39. Kenyon, C. J. 1801 
12. In this ^ itt 1 


action letters written be¬ 
tween husband and wife are admissible 
without shewing why they lived apart, if 
the*^ be some evidence that were not 
written subsequently to their date. Tre- 
lawney v. Colman, 2 Stark. 191. Hol- 
royd, J. 1817. 

And the couit refused a rule for a new 
trial. Ibid. 

13. And semble, it is sufficient for the 
purpose of proving this, if a witness re¬ 
collects the contents of a letter written 
about the time, and corresponding in 
substance with the one produced. - Ibid. 

14. So a witness may speak of the 
judgment she formed, from the wife’s 
expirations and conduct, of her affection 
at the time. Ibid. 

IT). Ruled, that an action for crim. 
con. could not be maintained by a hus¬ 
band, who, at the time of the injury, was 
living in open adultery. 1 Vyndham v. 
Lord Wycombe, 4 Esp. 16. Kenyon, 
C.J. 1801. 

16. S. P. Strutt v. Marquis of Bland- 
ford. Ibid. 

17. But in a subsequent case it was 
held, that the misconduct of the husband 
went only in mitigation of damages. 
Bromley v. Wallace , 4 Esp. 237. Al- 
vanley, C. J. 1802. 

18. And that nothing short of consent 
was a bar to the action. Ibid. 

And see Hoare y. Alien, Sclw. 12; 
Colley v. Cibber, ibid, and Bull. N. P. 
27; Dubefify v. Gunning , 4 T. R. 
655. 

19. If A. recover against B. in an ac¬ 
tion for crim. con. he is not precluded 
from suing C.,Vho appears to nave car-^ 
ried on an illicit intercourse with the 
wife during the same period. Gregson, 
one. See. v. M'Taggart, I Campb. 415. 
EllenWough, C. J. 1808. 

A. (h) Jlarbouring wives. * 

20. Where a woman is compelled by 
ill-treatment to leave her husband’s 
house any person may iweivc and pro- 
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Berthon v. Cartwright, 2 
Kenyon, C. J. 178& 

I see Bamfieldv. Massey, Tmfra21. 
And it*»a sufficient if the wifere- 
present herself to ■ hare been ill-treated. 
Philip v. Squire, Peake, 82. 

Vide Y. B. 20 H. *7. 2. b.; Rex v. 
Wiseman, 2 Smith, 617,8. 

As to this actkta, see Y. B. 1E. 4.1. a; 

. Winsmere v. Greenbank, Willes, 577; 
F. N. B.51 K. 

A. {cl Seducing daughters, $c. 

(And see Trespass A.) 

. 22. Where a father permits a person* 
who has confessed that lie is a married 
man, to continue his visits as a suitor to 
his daughter upon an alTeged probability 
of a divorce, or of the death of the wife, 
an action for- seduction cannot be main- 
tamed. Reddie v. Seoolt, clerk, Peake, 
840. Kenyon, C. J. 1794. 

• 23. In this action the plaintiff may give 
evidence of the general good conduct of 
his family, -and of tin number of his 
other children in aggravation of damages. 
Bedford v. M'Kovol, 3 Esp. 119. El¬ 
don, C. J. 1800. 

24. But he cannot shew the servant's 
general character for chastity, unless that 
character have been impugned on the 
othet side. Bamfield v. Massey. 1 
Campb. 460. Ellenborough, C. J. 
Maidstone, 1808. 

And'see Kingv. Francis, ante A. (a) 8. 

25. An attempt to impugn the charac¬ 
ter of .the servant on his cross-examina¬ 
tion is not sufficient. Dodd vi Norris, 3 
Campb. 519. EHenborough, C. J. 1B14. 

26. Add it is not sufficient that the de¬ 
fendant has attempted to prove a single 
act of unchastity before her acquaintance 
with him, .if no'evidence fcf general bad 

< Character have Been offered. Bamfield 
v. Massey, ubi supra. < 

And see Clarke v. Periam , 9, Mod. 
*340J6. * 

27. Evidence that the defendant pre 
vailed by means of a promise of marriage 
is inadmissible. Dodd v. Norris, ubi 

, supra. 

28. Where a defendant has confessed 
.the seduction, itis unnecessary to produce 
the party seduced, though the withhold¬ 
ing of her is open to observation. Far¬ 
mer v. Jotcm L Holt. 451. Wood B. 
York, 1816.” 

I 


And the court refused a rule for a new 
trial, upon the ground of excessive da¬ 
mages. Ibid, »* 

Parker v. Langley$l$ Mod. 202; 
Fisher V. Bristow, lhflHra215. 

A. (d) Enticing at&$ servants. 

29. No action lies for engaging a ser¬ 
vant from the expiration of the period 
for which he is hired, though he had no 
intention of quitting his master's service. 
Nit'hol et alt v. Martyn, 2 Esp. 732, 4. 
Kenyon, C. I 1799. 

As to employing servants during the 
term of their engagement, see Adams and 
Bafield’s case, 1 Leon, 240; Fawcet v. 
Beatres et ux. 2 Lev. 63; Regina v. 
Daniel, 1 Salk, 380; Hart v. Aldridge, 
Cowp. 54; Blake v. Lanyon, 6 T. R. 
221; Vin. Abr. Master and Servant, O. 
Tbid. R. 6 marg.; ibid. R. 7; Bac. Abr. 
Master and Servant,0.; IDanv. Abr. 201; 
Fitz. Abr. Trespass, 182; 2 Roll. Abr. 
Trespass, 556 pi. 11, 12, 13; F. N. B. 
92 K. (a); ibid, 168 C.D.notes a., b., c. 

A. (e) Keeping mischievous animals. 
(And see Trespass, B.2.) 

30. Common report that a dog has 
been bitten by a mad dog, is sufficient to 
make it the auty of the owner to confine 
him. Jones v. Perry , 2 Esp, 482. Ken¬ 
yon, C. 3. 1796. S. C. Peake’s L. Ev. 
292. 

31. And it is said to have been ruled, 
that the owner of a fierce and unruly dog, 
is bound to secure him without notice. 
Ibid. 

32. But it lias since been held, that it 
is not sufficient to shew that the dog was 
fierce, and usually tied up, and that after 
the injury the defendant promised satis¬ 
faction. Beck and wife v. Dyson, 4 
Campb. 198. Ellenborough, C. J. 1815. 
And see 2 Stark. 214. note (h). - 

33. Held that a declaration which 
avers that the dog was accustomed to bite 
sheep, is supported.byhis having chased 
sheep and jumped at a man. Hartley v. 
HalUwell, 2 Stark. 212. and Holt. 617; 
Wood B. Carlisle, 1817. 

But the court of K. B. set aside the 
verdict found for the plaintiff. 2, Stark. 
212., Mason v. Keeling, 12 Mod. 332. 
S. C. differently reported. 1 Lord Raym, 
606; Bayntine v. Sharp , 1 Lutw. 90. 
Buxendtne v. Sharp, 2 Salk, 662", 
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Smith v. Pelah,2 Sira. 1264. ante,.p, 2. 
§5,6. 

A* (f) Usirutidangeroiii instruments. 

34. A .para^fao entrusts a gun to in¬ 
discreet hai?5*tmust render it perfectly 
innoxious. * fnxpn v. Bel!, 1 Stark. 287. 
Ellenborough, <J.*d. 1816. 

35. Held that in the estimate of special 
damage, surgeon’s bill, though unpaid, 
may be taken into account, but physi¬ 
cian’s fees not, unless paid, for they are 
cot recoverable. Dixon v. Bell, 1 Stark. 
287. Ellenborough, C. S. 1816. 

A. (g) Malicious arrest . 

36. In this action it is not sufficient to 
prove the affidavit, the writ returned 
cepi corpus, the actual arrest, and judg¬ 
ment of non pros. To shew that the ar¬ 
rest was made under the defendant’s 
writ, it is necessary to prove the warrant, 
Lloyd v. Harris, Peake, 174. Ken¬ 
yon, C. J. 1793. 

And see Drake v. Sykes, 7 T, R. 113. 
Post Trespass, B.; Sheriff C. 

37. To shew the former suit determin¬ 
ed, semlle , that it is not sufficient to pro¬ 
duce the judge’s order to stay proceed¬ 
ings upon payment of cost?, and to prove 
that the costs were paid accordingly. 
Kirk v. French, 1 Esp. 80. Kenyon, 
C. J. 1794. 

Ace. Barton v. Mills, Cases temp, 
llardw. 125, 6. And see Goddard v. 
Smith, 1 Salk, 21. S. C. 2 Salk, 456. 
S. 0. more fully reported, 6 Mod. 262. 

38. But the production of the rule of 
court to discontinue, with proof of the 
taxation and payment of costs, is suffi¬ 
cient Bristow v. Haywood, 3 Campb. 
213, 1 Stark. 48. Eilexiborough, C. J. 
1815. 

39. Although it be averred that the 
plaintiff was detained until he found bail, 
any detention under the arrest will sup¬ 
port the action. Ibid. 

40. The discontinuance of an action 
on a bill, in respect of which the party 
had been previously discharged by the 
laches of the plaintiff, is not sufficient to 
raise the presumption of malice. Ibid. 
1 Stark. 48. 

41. H lies upon the plaintiff to fix the 
defendant with full knowledge that the 
sum sworn to was not due. The circum¬ 
stance of his taking a -less sum out' 


f THB CASE, U. 

court is not sufficient. Jack Son v. Bur- 
'tigh, 3 Esp. 34. Kenyon, C. J. 1799. 

, N. Nbr is a judgment of Nonpros. 
Sinclair v. Eldred, 4 Taunt. 7. 

42. Declaration stated, that B., the now 
defendant, had, no cause of action, to the 
amount of 1 6 /., against A., the now 
plaintiff.' It appeared that B. had a de¬ 
mand of 12/., but that he had held A. to 
bail for a much larger sum. The trial 
wtfc # suffered to proceed by Gould, .1. ; 
but. the court of K. B. set asj^de a verdict 
for the plaintiff. JFilkmson v. Mawbey, 
bart. cited 1 Campb. 297. 

43. But where, upon a similar declara¬ 
tion, it appeared that B. had a demand 
against A. for 1001. for a different cause 
of action from that expressed in the affi¬ 
davit, but was indebted to A. in a greatei 
amount upon the balance of accounts, it 
was held that. A. might recover. We- 
therden v. Embden, l Campb. 295. 
Mansfield, C. J. 1808. 

Arid B. having moved -in arrest of 
judgment, on the ground that the manner 
in which the suit had ended was not pro¬ 
perly shewn, the court ruled that as it 
was averred that the suit was ended, it 
was unnecessary to state the manner; 2 
f'bitty on Pleading, 294. note (e). 2d 
edition, S. C. And sec 3 Lord Raym. 
300; Morg. Prec. 404. Qutfcre tauten, 
whether it should not appear that the 
first action had terminated in favour of 
the now plaintiff; see Y. B. 2 R. 3. 9. 
pi. 22; Dyer, 284; Arundell v. Tregons, 
Yelv. 117; Parker v. Langly, 10 Mod. 
145, 209; S. C. Gilb. Cases, 163; Hun¬ 
ter v. French, Willes, 520. n; Fisher 
v. Bristow, Dougl. 215; Morgan v. 
Hughes, 2 T. R. 225. That the omis¬ 
sion would have been fatal on demurrer; 
see B/ackgrftvc v. Oden, 2 Vin. Abr. 
Action Case, 35 pi. 23 marg. Sec also 
Skinner v. Gunter , 1 Saund. 229, 2d 
point. 

44. Where* cross demands at & separate 
and distinct, and A. .to whom the larger 
sum is due, arrests B. for the balance 
only, and B. arrests A. for the smaller 
sum djue to himself, no action will He for 
the second arrest. Brown v. Pigeon. 
2 Campb. 594. Ellenborough, C. 1. 
1811. , 

N. Seats,'WTH 'lc the accounts are mu¬ 
tual and unliquidated**' Turlington’s 
case, 4 Burr, 1996; raid, 176. And 
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see Middleton v. Hill, 1 M. and S. 
240. 

46. Such a vexatious proceeding was, 
however, considered a nt subject for a 
summary application to a judge, who or¬ 
dered the proceedings in the fomer ac¬ 
tion to be stayed upon the payment of 
the balance and costs, and tne latter to 
be stayed without costs. Ibid. 

46. B., after taking A.’s bail in execu- 
t' on, issued a test, ca. so. upon a pleader’s 
opinion, and a reported case, under which 
A. was detained in custodytill discharged, 
by rule of court (2 M. and S. 341). 
Held that here was ignorance only, and 
no malice. Show v. Allen, 1 Stark. 502. 
Ellenhorough, C. J. .1816. 

47. Defendant sued plaintiff by mis¬ 
take. The officer demanded payment, 
but, on the plaintiff’s denying the debt, 
said he would inquire into the matter 
The mistake being discovered, the plain¬ 
tiff was told that he need give himself no 
further trouble. The plaintiff, however, 
chose to give money to the bailiff, and 
put in hail above. Ilefd, that no action 
could he maintained. Bieten v. Bur- 
ridge and others, 3 Campb. 139. El- 
lenborough, C. J. 1811. 

Acc. Arrowsmith v. Le Mesurier, 2. 
N. E. 211. 

48. tn an action for a malicious arrest 
on a charge of larceny, defendant cannot 
give in evidence that plaintiff’s character 
was suspicious. New sum v. Carr, 2 
Starkie, 69 Wood B. 1817. 

49. In the estimate of damages, the 
costs incurred by plaintiff should be 
reckoned as between attorney and client. 
Sandback v. Thomas , 1 Stark. 306, El- 
lenborough, C. J. 1816. 

A. (h) Malicious prosecution. 

50. Defendant indicted plaintiff for art; 
assault^ having struck theJirst blow him¬ 
self. 'This circumstance alone will not 
support an action. Fish v; Scott, Peake 
135. Kenyon, C. J. 1792. 

51. After giving evidence of probable 
cause, the defendant may shew that the 
plaintiff was a man of bad character; 
but he cannot enter into particular facts. 
Hqirigvee, v. Tadmire, 2 Esp. 721. 
Kenyon, C. J. 179& 

52. A charge of felony hn:-A j ustifiable 
there hqgJteen a taking Under a 

; though tortious. Wallace v. Jar¬ 




man, 2 Stark. 162. Ellenhorough, C. S. 
1817. 

53. So evidence that .the defendant 

stated facts, amounting to a tortious con¬ 
version only, upon which a magistrate 
caused the plaintiff to be apprehended 
on suspicion ^&kmy,jmrill not-.sdpport 
a count for inm/bm the crimes9felony. 
Leigh v. WebSm lEsp.. 165. Eldon, C. 
J. 1800. r 

54. And sembltf tjhat no action can be 
maintained in sufch call. Ibid. 

d see Anon. Moore 6,. pi. 22; Mure 
4 Taunt, 34; JJjtynes v. Rogers, 
.282. 

ut an avermeriij^f a charge of fe- 
,de before a magistrate, is sup- 
iy proof of a charge upon svspi- 
y.' Davis v. Noah, l Stark. 377. 
Ellenborough, C. J. 1816. « ^ ■ 

And ^££ourt discharged^rule for a 
new tTuM$ibid. 

56. v^ki an indictment for felony, the 
jury pause before they acquit the priso¬ 
ner ; but he is not called upon for his 
defence. Tins is evidence of probable 
cause. Smi/kv. Macdonald, 3 Esp. 7. 
Kenyon, C. J. 1799. 

And see Lilwal v. Small man, Selw. 
946; Golding v. Crowle, Bull. N. P. 
H. 

57. Positive evidence must be given ol 
the absence of probable- cause. There¬ 
fore where the plaintifflps been indicted 
for perjury, it is not sufficient to shew, 
that he was acquitted for want of prose¬ 
cution, that the facts lay peculiarly 
within the knowledge of the defendant, 
and that the indictment contained many 
frivolous assignments of perjury, there 
being one substantial charge. Parcel v. 
M‘Namara, 1 Campb. 199. Ellenbo- 
rough, C. J. 1808. 

4,nd the court of K. B. refused a rule 
[for setting aside nonsuit; ibid, and 9 
East, And as to the second point, 
see PatiWfa. Fishwiek, Bull. N.P. 14; 
better reported 9 East, 362 n. 

58. A., as attorney for B., sues C. in 
the exchequer. C. indicts A. and B. for 
conspiracy. Upon being acquitted, A. 
brings an action against C., and proves 
that the suit in the exchequer was well 
founded, and that C. did not appear to 
prosecute his indictment. This is not 
sufficient to throw on C* the burthen of 
shewing a probable cause. Sykes one 
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Met. v. Dunbar* 1 Campb. 202. n. Ken* 
yon, C. J. 1799. 

69. Nor is the abandonment of a prose¬ 
cution coupled*with evidence of express 
malice , sufficittpt to throw this burthen 
on the defendant, lneledon v. Berry 
(Bury) aid others, 1 Campb. 203, n. 
Le Blanc, J. Exeter, 1806. 

60. Nor the omission to prefer an in¬ 
dictment after a charge on oath of an as¬ 
sault. Wallis v. Alpine , 2 Campb. 204, 
n. Ellenborough C. f. 1805. 

A. (i) Misfeasance in driving car¬ 
riages, ' ’■ 

(And see Witness, C. (k)) 

61. The driver of a carnage is not 
bound to keep the left side of the road, 
provided he leaves sufficient room for 
other carriages, &c. that may meet him 
on their proper side. Wordsworth v. 
Willan and others * 5 Esp. 273. Rooke, 
J. 1805. 

62. The driver of a stage coach, where 
the way lies under a low, and almost im¬ 
passable, gateway, is bound to inform the 
outside passengers of the full extent of 
their danger. Dudley v. Smith, 1 Campb. 
167. Ellenborough, C. J. 1808. 

And see Bruckcr v. Fromuut , 6 T. R. 
661. 

63. A passenger being alarmed, leaped 
off and broke his leg. Left to the jury to 
consider—1st, Whether the alarm was 
consequent upon any default of defend¬ 
ant—2dly, Whether the alarm was rea¬ 
sonable. Jones v. Boyce , 1 Stark. 493. 
Ellenborough, C. J. 1816. Verdict for 
plaintiff. 

64. A coachman, when there is no 
other carriage on the road, may drive in 
what part of it he thinks proper. Under 
such circumstances, therefore, he is not 
responsible for the consequences of an 
accident which would not have arisen if 
it had happened that he had kept the 
left side of the road. Aston?. Heaven and 
another, 2 Esp. 533. Eyre, C. J. 1797. 

65. Proof that a stage coach broke 
down, and that the plaintiff, a passenger, 
was greatly bruised, is sufficient to raise 
the presumption that the accident arose 
either from the unskilfulness of the dri¬ 
ver, or the insufficiency of the coach. 
Christie v. Griggs , 2 Campb. 79. Mans¬ 
field, C. J. 1899. 
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66. If the driver do not take the safest 

K ible course, the owner is responsible 
be mischief which ensues. Jackson 
v. Tulleit, 2 Stark. 37. Ellenborough, 

C. J. 1817. 

67. Though driving on^his own side of 
the rojfd. Mayhem v. Boyce, 1 Stark. 
423. Ellenborough, C. J. 1816. 

B.^ Torts to personal property-. 

*• 0 

B. (a) Misfeasance in steering ships. 

68. A pilot steering a ship is liable for 
an injury occasioned by his own miscon¬ 
duct, notwithstanding a superior officer is 
on board. Start v. Clements , Peake, 107. 
Kenyon, C. J. 1792. 

And see Nicholson v. Mounsey, 15 East, 
384. 

B. fb) Nonfeasance. 

(And see post Agent, C. (a); Indict¬ 
ment (a) ; F.1S.B. 183. N. note (a).) 

69. An action on the case will lie 
against the owner of a lighter sunk in 
the Thames, who neglects to place a 
buoy over the spot, for damage done to 
a barge by striking against it, though the 
bargeman was verbally warned of the 
danger by a person placed there by the 
defendant for that purpose. Hurmond 
v. Pearson , 1 Campb. 517. Ellenbo¬ 
rough, C. J. 1808. 

And see Rivers, 3. ■ 

70. Semble, that a party licensed to 
let horses is under no legal obligation to 
furnish them. Dieas v. Hides , Holt. 
207. 1 Stark. 247. Le Blanc, J. Lan¬ 
caster, 1816. 

B. (c) Obstruction of plaintiffs trade. 

71. An action lies against the master 
of a vessel for purposely firing at the na¬ 
tives on a foreign coast, and thereby , 
preventing them from trading with ‘ 
the plaintiff. • Turleton and others , v. 
M'Gawly , Peake, 205. Kenyon, C. J. 
1793. 

72. Although it appear that the defen¬ 
dant had not conformed to the laws of 
that country, by paying a duty imposed 
upon licences to trade. Ibid. 

73. A. cannot maintain an action for a 
libel upon B., whereby the latter was 
deterred from singing at A.'s theatre, to 
the diminution of nif^ofits, Ashley 
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v, Harrison, Peake, 1U-4, and 1 Esp. 48. 
Kenyoa*C. X 179®. 

74. .^.person engaged by the manager 
qf a theatre as a public singer, is beaten, 
and is thereby prevented from, perform¬ 
ing. The manager cannot sue for the 
remote injury which he sustains.* Taylor 
v. Keri, 1 Esp. 386. Eyre, C., J. 1795. 

B. (d) Misrepresentations of solvency. 

(And see Witness C. (n.) 16.) • 

75. An action not lie upon a mis¬ 
representation of the circumstances of a 
customer, unless jt be shewn that the 
defendant intended to impose on the 
plaintiff individually; and also that the 
plaintiff acted upon his information. 
Scott and another y. Lara , Peake, 226. 
Kenyon, C. J. 1794. 

And sec Ibbottson v. Rhodes, 2 Vcm. 
554. 

76. No action therefore will lie upon a 
misrepresentation, if the plaintiff or his 
agent had notice of the insolvency of 
such customer. Cowen et alt. v. Simp¬ 
son, 1 Esp. 290. Kenyon, C. J. 1795. 

77. In an action for a misrepresentation 
of the solvency of a customer, evidence 
of a similar misrepresentation madt to a 
third person is admissible, to shew the 
fraudulent connexion between the de¬ 
fendant and the customer. Real v. 
Thatcher , 3 Esp. 194. Kenyon, C. J. 
1800. 

78. If a creditor arrests his debtor upon 
a suspicion of misconduct which he af¬ 
terwards finds to be unfounded, he is 
not bound to disclose the transaction to 
a person who applies for information 
respecting the character and credit of 
such debtor. Wood v. Wain, l^Esp. 
442. Kenyon, C. J. 1796. , 

79. A. is referred to B., l>Jr 0., foT his 
character; B., upon being interrogated 
generally, without reference to the qua¬ 
lities of the goods, or the proposed mode 
of dealing, makes a deceitful representa¬ 
tion of C.’s circumstances. No action 
will lie against B.» if C. pays *or the 
goods which it was originally in con¬ 
templation to sell; although C. become 
insolvent within a few months, indebted 
to. A. for a subsequent parcel of goods. 
De Graves v. Smith, 2 Campb. 533. 
KHeriborough, C. J. 1810. 

80. ht might have been otherwise, if, 
as in Hutchinson v. Dell, 1 Taunt. 558, 
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A. had stated, that he proposed opening 
an account with C.osn general customer. 
Ibid. 

81. Or if there had been a conspiracy 
to defraud A., by paying for the first 
parcel of goods. Ibid. - 

82. To support this petion, the fepre- 
setitation must be fraudulent as well as 
false. Ashlin v. White,, Holt. 387. 
Gibbs, C. J. 1816. 

S. P. Haycraft v/ Creasy, 2 East, 92. 
And see Vernon V KAN, 12 East, 632 ; 
S. C. 4 Taunt. 488. 

83. The person whose solvency has been 
missepresented' is a competent witness. 
Smith v. Harris, 2 Stars. 47. Ellen- 
borough, C. J. 1817. k ' 


I?, (e) Deceit in sales. » 

84. This action lies, notwithstanding a 
collateral agreement, to exchange the 
article if disliked. , Wallace v. Jarman, 
2 Stark. 162. Ellenborough, C. .1. 
1817. 

85. Vendee may maintain an action 
against vendor for a fraudulent misre¬ 
presentation, after having paid the price 
of the goods under legal process. Jehd- 
winc v. Slade, 2 Esp. 572. TvWeon, 
C. J. 17&. 

Acc. Diet, per Eyre, C. J. in Philips 

ifmtcr , 2 H. Bla. 415, 6. 
j And see jjost Assumpsit E. (b) (g) 

B. (f) Perjury. 

86. An action will lie against a witness 
who falsely denies his having possession 
of a paper which he has been subpoenaed 
to produce. Amey v. Long , 1 Campb. 
16. Ellenborough, C. J. J 807. 

87. The party injured is not compelled 
to proceed criminally for the perjury. 

And the court of K. B. refused a rule 
to set aside nonsuit, ffiid. 

Cent. 1 Soil. Ah. 33, 1. 33, Aier v. 
Redgwit , S. C. Palmer, 142. And see 
Westbroeke v. Strutvilfe, 1 Stra. 79; 
Bull. N. P. 21; 1 Vin. Abr. Actions, C. 
(a); F. N. B. 115 E.; ibid. 116 D.; 
Fits. Abr. Proeos 20; Acc. Hamper's 
case, 27>eon.. 211. * 

Acc. Y. B 27 H. 8, 27; 5 Co. 73. 
And see Vaughan, 340; Russell v. Men 
of Devon, 2 T. R. 667. 
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C. Torts to reaIi property. 

C. (a) Obstruction of ways. 

(And see.F. N. B. 183N. Ibid, note (a).) 

88. Held that case for obstructing a 
highwiy does not lie without special 
damages actually* incurred. Hubert 
v. Grove, l Esp. 148. Kenyon, C. J. 
1794. 

89. It is not sufficient that from the 
situation of the pfhintifrs premises, he 
must have been particularly affected by 
the obstruction. Ibid . 

Contra Rose v. Miles, ifr. &S. 101, and 
see Iveson v. Moor,, 1 Lord Raym. 480; 
iS. C. 12 Mod. 262'; Willes, 74, n. 

90. Or that the plaintiff was obliged to 
carry his goods by a circuitous and in¬ 
convenient way. Ibid. 

Aec. Paine v. Patrick, Carth. 191, 4; 
Rex v. Inctcdoii, 1 M. and S. 268; 
Sed vide Hart v. Basset, T. Jon. 157; 
Chichester v. Lethbridge, Willes, 71. 

C. (b) Obstruction of windows. 

9l*An adverse enjoyment of windows 
fory^grenty years, or perhaps less, is a 
sufficient utle in an action for , an ob¬ 
struction. Cotter ell v. Griffiths, 4 Esp. 
(>9. Kenyon, C. J. 1R01. 

And see Darwin v. Upton, 2 S&und. 
175. a. n.; Lewis v. Price, jb. S. C. 
Esp. D. N.T. 636; Daniels. North, 
11 East, 372. 

92. Where an ancient window has been 
shut up for above twenty years, it loses 
its privilege. Ixiwrence, widow, v. Obee, 
3 Campb. 514. Ellenborough, C. J. 
1814. 

And see Lord Guersneyv. Rodbridges , 
Clilb, Eq« Rep. 3; Com. Dig. Temps. G. 

93. Where an ancient Window is en¬ 
larged and heightened, the owner of the 
adjoining premise* i$ not at liberty to 
cover any part of the space occupied hy 
the original window, though the unob¬ 
structed part of the new window be larger 
than the oM window, and though the 
party haye no other means of reducing 
the window to its former size. Chandler 
v, Thompson, 3 Campb. 80. Ellen-, 
borough, C. J. 181 k 

And see Cfhen mgton y. Abney, 2 
Vena. 646, But see post €. (c) 1. 93. 


THE CASE. 15 

94. But where the injury complained 
of is the erection of a wall, whereby 
the plaintiffs window is generally dark¬ 
ened, the action cannot he maintained, 
if it appear that the plaintiff can pre¬ 
scribe ont/for a window to a malthouse, 
and that the light now admitted is suffi¬ 
cient for the original purpose. Martin 
and another v. Goble, 1 Campb, 322. 
Macdonald, C. B^Horsham, 1808. 

And see Rasi India Company v. 
VinUbnt, 2 Atk. 83. v 

C. (c) Nuisance to watercourses. 

95. An action for putting plaintiff's 
wheel in back water was held not to be 
maintainable, where it appeared that the 
wheel bad been'widened within twenty 
yours, though it anciently stood deeper in 
the water, and would in that state have 
been still more aff ected by the obstruc¬ 
tion. Burrough, J. Salisbury, 1817. 

Hut the court </ K. B. granted a rule 
for a new trial in Michaelmas term. 

And see ante pi. 90; Bealey v. Shaw, 
6 East, 208. 

C. (d) Negligence in enclosing buildings. 

90. The occupier of a house is .bound 
to fence in a dangerous area, though it 
has immemorially remained open. Cop¬ 
land v. Uardhgham, 3 Campb. 396. 
Ellenborough, C. J. 1813. 

97. And is answerable for the negli¬ 
gence of a person working for him under 
a sub-contract. Matthews v. West Lon¬ 
don Water Works, .3 Campb. 403. 
Ellenborough, C. J. 1813. 

Acc, Bush -v. Stewmdn, 1 Bos, and 
Pul.'djRk . And see Flower v. Adam, 2 
Taunt. 314.' 

98. A corporate body, entrusted with 
a power from which mischief may result 
to the public, are bound to exercise it as 
innocently as possible in the day time, 
and wit% especial caution at night. 
Weld v. Gbs light Company, 1 Stark. 
189. Ellenborough, C. J. 1816. 

C (e). Injury to reversionary interest. 

, 99. Landlord may bring either case or 
trespass for voluntary waste committed 
after the expiration of a notice to quit. 
Burchett v. 'Hornsby, 1 Campb. 360 
Ellenborough, C, J, 1808. 
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AGE2JT. 

i 

OF , FRINCIFAL 
AGENT. 


AGAIN!?? 


B.BlGHTS OI^AGENT AGAINST 
-V,\rUiNCIPAL. 7 

C. LIABILITY PF PRINCIPAL TO THIRD 
PERSONS. 

{*.) Oh contract of agent. 

* (b) For tort of agent. fc r 

J). Rights of 'principal against 

THIRD PERSONS. 

Ei Liability of agent to third 

PERSONS. 

F. Rights of agent against 

THIRD PERSONS. 


A.'Rights of principal against 

AGENT. 

(And sec insurance Q. (b).) 

1« Where a person who is requested 
to collect debts, remits the amount by 
post, he is not. answerable for the sale 
arrival of the reinjttahce. Warwicke 
v. Noakes, Peake, 67. Kenyon, C. J. 
17(11. S. P. said to have been decided 
in chancery forty years before, ibid. 

2. Agent consignee abroad on del cre¬ 
dere commission being applied to by con¬ 
signor to advance on proceeds, remits 
bills purchased by consignee, which turn 
out unproductive,; Quaere, upon whom 
shall the loss fall? And'decided, bv a 
jury of merchants, to whom it was left 
that it shall fall on the consignee. Lucas 
and others, Assignees v. Groning and 
others , 1 Stark. 391. Gibljs, C. A 1816. 

And see Kusse{\. Hahkcy , U. 

12; Feicfuer v. Parsons, Ambl. u 2l8. 

3. A party who gratuitously under- 
takes to procure^policy of insurance in 
a particular form, arid effects the insur¬ 
ance in a different manner, is liable for 
a loss 1 arising from his mismasigefnent. 
Wilkinson v. Cover dale, 1 ,Ksp. 75. 

t* Kenyon, C, J. 1793. 

4. S. ,P. said to have been ruled in 
Wallace v. Tellfair, 1 Esp. 76. Bulier, 
1 178,6. 

S.. C» not S. P. 2 T. R. 188. n.; S. P. 
Seller j. Work, Eldon, C. J. Marshall,' 
299 . ■ r 

A* to' the extent of the agent’s liabi¬ 
lity, see Delaney v. Stodart, 1 T. R. 


AGE.VT. 

‘ , , 

202; Harding v. Carter, Park, 4} Smith 
v, Cafogm, 2 % R. 188. n. Mai. 86; 
Beawes, L. M. 50f 2 Ves. 239. 

5. An'armys agent is responsible for 
the price of a eommissiqn sold by him 
for an officer on forelgn service, Sturdv 
V. Ross, 1 Esp. 450. Kenyon, «C. J. 
1795. 

6. An agent whopayg the money of 
his principal into bite canker’s hands, 
generally, mid uses it as his own, is * 
liable for interest. Regers, assignee of 
Stokes, v. Edmund Boeim\ Henry 
Saniesj and John Taylor , 2 Esp. 702. 
Kenyoif, C. J. 1-798. 

S. P. as to assignees, Trevers v. Torn- 
send, 1 Bro. Cha. Cte. 384; and As to 
executors, Franklin v. Frith, 3 Bro. Cha. 
Ca. 433. 

7,. Semble, tffat where an agent is em¬ 
ployed tx> sell goods on credit, and he 
receives part only of thp price, the prin¬ 
cipal cannot sue the agent for such part, 
hut must wait until the whole be re¬ 
ceived, unless the payment be delayed 
by the default of the agent. Varien , 
executor of Johnson v. Parker, 2 Esp. 
710. Bulier, J. 1798. 

8. In an action for not accounting for 

goods delivered to the master of a ship, 
to be sold by him abroad, it is no defence 
that they were exported without paying 
duties* unless this evasion were part of 
the agreement. Catlin , spinster v. Belt, 
4 (Jampb. 183. Elienoorougb, C. J. 
1815. ** 

9. Goods are delivered to A. to be sold 
by him in a particular place, which he 
is unable to sell there; he has no right 
tc send them elsewhere under the care 
of another person. .Ibid. 

10. A rider may solicit his employer’s 

customers to give their orders to him¬ 
self when he shall have set up business, 
provided the drders which he takes at 
the time are to be executed by his em¬ 
ployer. Nichol et alt. tytjMartyn, 2 Esp. 
732. Kenyon, C. J. 1799. * 

11. A consignor is boundto advise the 
consignee of the shipment of the goods, 
except where in former transactions be¬ 
tween the parties the , consignee has 
acquiesced in the omission of advice.' 
Gootn v. Jackson, 5 Esp. 112. Law- 

, 3. 1804. * * ' 


rence. 


12. A person who agrees generally to 
give up his time amr^ttentioh .to thf 
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Concern* of his employer, cannot hirejmium on the exchange. Held, that he 
.out part of his services to a stranger, cannot retain such premium from his 
Thompson v. Havelock , 1 Campb. 527. principal, notwithstanding an improper 
jElleabordugh, C. J. 1808. usage for the master under these cir- 

13. And if such contract be in fact en- cumstances to be allowed the advantage 
tered into, and the consideration stipu- arising front the state of the exchange, 
iated tp be paid for such service find its Diplock and others , executory Sfc. v. 
way into the hand^ of the employer, no Blackburn, 3 Campb. 43. Ellenborough, 
action will lie at the suit of the servant C. J. 1811. 

to recover the aitount. Ibid. Acc. Broumv. Litton, 1 P. Wms. 141. 

S. P. Curtis v. Bridges, Comb, 250; W. Where a servant has usually ac- 
Barber y. Dennis, 1 Salk. 68; 6 Mod. counted with her master for monies 
69; 12 Mod. 415. S. C. And see Co. received to his use, without any written 
Litt. 1171 a. n. (1) Truswell v. Middle- vouchers, it is not sufficient to charge 
ion, 2 Roll. Rep. 269; Cro. Jac. 658. S. C. the servant, to shew that particular sums 

14. Plaintiff employed the defendant have come to her hands; it must be 
to receive money for him at Paris, and proved that she has not paid them over, 
directed the amount to be remitted to Evans v. Winifred Birch, 3 Campb. 10. 
him at f redericksburgh. Defendant re- Ellenborough, C. J. 1811. 

mitted the money to A. at Baltimore, in 20. If factors remit to their principal 
bills payable to plaintiff’s ordei*. Held, a bill or note fof the balance of jhe price 
that the defendant could not be called of goods sold, without mentioning the 
upon to repay the amount in an action for terms of the sale, or the name of the ven- 
money had and received. Duncan v. dee, they cannot, upon the insolvency ef 
Skipwith, 2 Campb. 68. Ellenborough, such vendee,throw the loss upon their em- 
C. J. 1809. plover. Simpson and another v. Swan, 

15. Merchants receive a bill of lading 3 Campb. 291. Bllenb.oro.ugb, C. J. 
from a stranger, who requests them to ef- 1812. 

feet insurance; declining the transaction, 21. Money cannot be recovered from 
they indorse the bill of lading to a friend a party who would afterwards be en- 
of the consignor, who fails—The mer- titled to claim the amount from the 
chants are liable for the value. Corlett plaintiffs, for damages Occasioned by 
v. Gordon and another , 3 Campb. 472. their negligence as agents in the p§Jti- 
Ellenborough, C. J. 1813. cular transaction. Ibid. 

W). If a factor acting without a del And see Assumpsit, B. 

.credere commission, chooses to indorse a 22. Asworn broker, employed by apur- 
bill, which he is directed to procure for chaser, may, for tlte purpose of making 
his principal, he is liable to the latter himself personally liable to the seller, 
as an indorser. Gotipy and others v. become an intermediate purchase^ and 
Harding ana others , Holt. 342.- Gibbs, his principal cannot repudiate £ contract 
C. J. 1816. in this form, where he has previously 

17. The plaintiff having drawn a acquiesced in a similar arrangement, 
cheque on the defendant, tore it in four Kemble and qthers v. Atkins and anfir 
pieces. The fragments being pasted ther, Holt. 427. Dallas, J. 1816. 
•together were presented by a stranger to And the court of C. P. refused a rale 
the defendants, who paid the amount, for a new trial. Ibid. 

though the paper was soiled and the 23. It is no broach of a Londonbroker’s 
rents were quite visible. Held, that the bond that* he refuses to allow his em- 
defendants could not take credit for the plover to inspect his contract hook, if be 
amount. Scholcy v. Ramsbottom and add that it shall he produced at the 
others, 2 Campb. 485. Ellenborough, proper time, and it is, in fact, produced 
C. J. 1810, the next day before an investigating 

Acc . Pothier, Traitc du ,Control de court of aldermen. Lord Mayor of Losiv 
Change, jpar(iel,chap. 4, sect. 99, el sea. don v. Brandon, 1 Holt. 438, Ellen- 

18. The master of a vessel draw# a bill borough, C. J. 1911 

from the Cape of Good Hope on his Ana the court of K. B. refused a rul$ 
.t)wner in England, and obtains a pre- to set aside the nonsuit. Ibid. 
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24. Of* if he employ a person, not 
&eiag ft sworn broker, to act with him, 
fcut hot under him, ibid, 

25. Oj if he grossly mistatethc quan¬ 
tity of goods purchased by him for exc¬ 
itation, although such mistatement 
productive of great loss to his em¬ 
ployer, but is unconnected with any 
pecuniary benefit to himself. Ibid, 

26. An agent who, on remitting bills 
drawn by his employer in payment, 
writes, ** l promise to see the bills ho¬ 
nored,” » bound by such promise; the 
accepting of the bills in payment by the 

S romisee being a sufficient consideration. 

forris" r. Stacey, Holt. 153. Gibbs, C. 
J. 1816. 

B, Rights op agent against* 

PHINCnVtL. 

And see Insurance 2 (a). 

27. A deputy, who, ou his principal’s 
appointment to an additional office, per¬ 
forms the duties of the new officg, is 
pot entitled to an increase of salary with¬ 
out an express contract. Belly. Druntn 
mood, executor. See. Peakp, 45. Ken¬ 
yon, C. J. 1791. 

28. A. employs B. a salesman, to sell 
his cattle, C. a book-keeper and sub¬ 
agent employed by B. enters th* cattle 
in the name of A . and receives the price; 
C. cannot set off the amount against a 
debt owing to him from B, notwith¬ 
standing an usage for such bookkeeper 
to credit the salesman for the price of 
cattle sold. Good v. Jones, Peake, 176. 
Kenyon, C. J. 1793. 

29, A London broker chartering a ship 
to the Baltic, is entitled to 51, per cent, 
on the freight, Cohen v. Rages, 4'Caiqpb. 
96,1814. ... ? 

30, Assumpsit by a broker on contract 
to receiye brokerage on signing an agree¬ 
ment, and held that a written and signed 
agreement alone will enable plaintiff to 
recover, Edjar v, Blick, iStark, 464, 
Ellenborough, C. J. 1806. 

31, A surveyor declaring against his 
ptpployer op a quantum meruit, is to be 
pcappmw&ted for his labour; but cannot 
Tppovera percentage on the money paid 
|o the tradesman whose bills he looks 
pver. and whose work l;e measures, not¬ 
withstanding go usage amongst surveyors 
to that effect, Upsaell v. Stewart, Peake, 
J93, Kenyon, C, J, 1793, 


32. But in a subsequent case, com-*, 
mission of five per k cent« op the sum laid' 
out allowed to a surveyor op a quantum 
meruit. Chapman and others v. De Tastet, 
2 Stark. 291. Ellenborough, C. J. 1817. 

33. Ship-brdker held emptied to five 
per cent, on the gross freigWon a voyage 
to Rio Janeiro, thtnigh part of the 
freight depended pn the contingency of 
the arrival. Roberts emd others y. Jqci m 
son and others, 2 Stark. 225. Euen* 
borough, C. J. 1817. 

And sec Auction, post. 

34. On a sale of colonial produce in 
London, the broker is entitled to onc-half 
per cent, from the buyer, though ori¬ 
ginally employed by the seller. Eickc 
v. Meyer, 3 Campb. 412. Ellenborough, 
C. J. 1813. 

35. JVhere B. by the direction of his 
employer A. ships the property with 
which he was entrusted to the address 
of C,; after which B. pays a sum of 
money to redeem the property from 
seizure, B.’s agency being expired, this 
is a voluntary payment for which A. is 
not liable. Eamiston v. Wright, bart. 
1 Campb. 88. Ellenborough, C. J. 1807. 

And see Child v. Morley, 8 T. R. CIO. 

36. A factor grossly misconducting him¬ 
self is not entitled to commission. While 
v. Chapman, IStark. 113. Ellenborough, 
C. J. 1815. 

C. Liability op principal to 

THIRD PERSONS. 

C. (a) On contract of agent. 

37. A memorandum, made by the 
vendor’s broker, with the bought and 
sold noles copied therefrom and delivered 
to and accepted by each party, will bind 
troth. Rucker v. Cammeyer, 1 Esp. 105. 
Kenyon, C. J. 1794. 

38. And semblc , that the bought and 
sold notes without an original'entry are 
sufficient. Dickenson v’. Ijtlwal , 1 Stark. 
128. Ellenborough, C. J. 1815. 

S, P. Hindc v. Wkiiekouse, 7 East, 
559,69. S. C. 3 Smith 528, 36. 

And see Simon v. Metwier , 1 Bio. 599. 
S. C. 3 Burr, 1921. Coopery. Smith, 
15 East, 105, 8; Blagdewv. Bradbcar, 
12 Ves. 466, 72; Buckmaster y. Ha r- 
rop, 13 Ves. 456, 72, 3. 

39. Qu. whether assignee of a bank¬ 
rupt factor, taking del credere co$unis- 
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;>ion, may sue a purchaser where the 
factor has not paid his principal; point 
reserved. Hudson v. Grainger. Ellens 
borough, C. J. Sittings after Michas. 
Term, 1817. P. 

40. Ordeagto one firm to effect in¬ 
surance? helPwell executed by another 
firm, if the firms have one or more mem¬ 
bers in common,,. Dickson v. Ijodge, 

1 Stark. 226. Elfenborough, C. J. 1816. 

41. A transfer made by a factor who 
sells under a letter of advice from the 
consignor without the bill of lading, is 
valid against an indorsee of the bill of 
lading who has notice of the factor’s au¬ 
thority to dispose of the property. Dick 
v. Ijumsd.cn> Peake, 189. Kenyon, C. J. 
1794. 

And see Wright v. Campbell, 4 Burr, 
2046, 61. S. C. 1 Bla. 658 ; Neman 
v. Thornton, 6 East, 17, 39, 42; S. C. 

2 Smith, 207; Cuming v. Brown, 9 East, 
516; Pickering v. flush, 15 East, 38, 
42; Martini v. Coles, 1 M and N. 140. 

42. Where a special agent employed 
to purchase an article of a particular 
quality, buys it of a different quality, 
the principal is not bound. Hast India 
Company Hensley , 1 Esp. 112. Ken¬ 
yon, C. .1. 1794. 

And see Fenn v. Harrison, 3 T. R. 
757, 61, and 4 T. R. 177. Beawes Lex 
Merc. '*(). 

N. For the distinction between a spe¬ 
cial and general agent., see Whitehead v. 
Tuchett, 15 East, 400, 8. 

43. Where A. has usually subscribed 
policies for !»., the latter is bound by a 
policy signed by A. m his name, without 
direct proof ot the authority. Neal v. 
Erring, 1 Esp. 61. Kenyon, C. J. 
1793. 

And see Rex v. Bigg, 3 P. Wms. 419, 
427. 

44. An agent who underwrites and 
settles losses, has an implied authority 
to refer a dispute about a loss to arbitra¬ 
tion. Good son and another v. Brooke , 
4 Camnb. 163* C^bbs, C. J. 1815. 

45. If after acts of supercargo con¬ 
tended to have been illegal, and conse¬ 
quent seizure of the vessel, the owners 
proceed in the admiralty court to recover 
possession, they adopt his acts, and are 
responsible for stores supplied up to the 
seizure. Mitchell v. Glunie., 1 Stark. 
230, Ellcnborougli, C. .1. 1816. 


46. An agent who executes a deed 
under a power of attorney, cannot be 
examined with respect to the contents of 
such deed, unless the power of attorney 
be produced. Johnson v. Mason, 1 Esp. 
89. Kenyon, C. J. 1794. 

47. In an action against the master 
for the price of goods which hpve come 
to his.use, it is no defence, that by a 
private agreement between the master 
and the servant to whom the articles 
were delivered, such articles were to be 
provided by the servant. Precious v. 
Abel, l Esp. 351. Kenyon, C. J. 1795.' 

Ace. Rich v. Coe, Cowper, 636. 

48. A. directs B. to receive fnoney for 
him, and B. employs C., who sends his 
clerk for it. Payment to the clerk is 
sufficient to charge B. in an action for 
money had and received to A.’s use. 
Matthaus v. IJuydon, one, 6fc„ 2 Esp. 
309. Kenyon, C. J. 1796. 

And see Cary v. Webster, 1 Stra. 408. 

49. Where a factor sells goods in his 
own name, the vendee has a right to 
consider him as principal; and in an 
action brought by the real vendor, the 
vendee may set off a debt owing to him 
from the factor. George v. Claggett and 
Pratt, 2 Ksp. 557. 

And the court of K. B. discharged a 
rule for a new trial. Ibid, and 7 T. R. 

359. 

S. P. Rabone v. Williams, 7 T. R. 

360, n. 

And see Scott v. Surman, Willes, 400. 

50. A power of attompy to call in 
debts, when given as part of a security 
for money, is not revocable. Walsh v. 
Whitcomb , 2 Esp. 565. Kenyon, C. J. 
1797. . 

Acc. Bromley v. Holland, 7 Ves. 28. 

But see Lcpttrd v, Vernon , 2 Ver. B. 

51. And see’ Odes v. Woodward , 2 Lord 
Ravm. 849, 50. post, § 66, &c. 

51. Where a ship is put up at the 
Royal Exchange by the broker, as a 
general ship warranted to sail with con¬ 
voy, and hand-bills are distributed to 
the same effect, the owner is bound l»y 
such representation, though made with¬ 
out his authority. Runquist v. DitchelL 
3 Esp. 64. Kenyon, C. J. 1799. 

S. C. Abbott on Shipping, part 2, cap. 
2. s. 8, 2 Campb. 55o. n. 

52. And he is liable to an action op 
the case at the suit of shippers, who, i^ 

C 2 
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consequence of the sailing without con¬ 
voy, ate prevented from recovering upon 
a policy of insurance containing a war¬ 
ranty. Ibid. 

N. It was said by Gibbs, jC. J., that 
there was not in this case, as had been 
supposed, an express warranty, the 
broker having merely inserted in the 
advertisement a clause purporting that 
the ship would sail with convoy, 4 
Campb. 55 n. And see Snell v. Mafryatt. 
Abbott’s Law of Shipping. *' 

53. So a servant employed to sell a 
horse, has an implied incidental au¬ 
thority to give a warranty of soundness; 
such a warranty being now usual. Alex¬ 
ander v. Gibson, 2 Campb, 555. EUen- 
borough, C. J. 1811, 

S. P, Picheringv. Busk, 15 East, 38,45. 

Sed vide Truswell v. Middleton ., 2 
Roll. Rep. 269, 70, cont. 

And see Sohde v. Dyson, 1 Smith,400. 

54. And therefore in an action on the 
warranty it is sufficient to prove that 
the horse was sold, and warranted by 
the defendant s servant, without calling 
the servant or shewing that he had a 
special authority for giving the war¬ 
ranty. Ibid. 

55. A., to whom sugars are consigned 
for sale, deposits them with B. a broker, 
who advances money and accepts hills 
for A. B. may retain the sugar against 
C., the owner, unless the latter will 
repay the advances, aud give a full in¬ 
demnity against the acceptances. Pul- 
teney, hart. v. Keymer, et alt. 3 Esp. 182. 
Kenyon, C. J. 1800. 

5o. And B. is not bound to take the 
counter acceptances of C. as an in¬ 
demnity. Ibid. 

57, If a tradesman trust a servant 

without any previous dealing upon cre¬ 
dit, sanctioned by the master, the mastce 
is only liable for so much as comes to 
his use. Pearce v. Rogers, 3 Esp. 14. 
Eldon, C. J, 1800. • 

And see 27 lib. Ass. Fitz. AbT. Tres¬ 
pass, 230 F. N. B.4120 G- Holden v. 
Neuman, 13 East, 161; Stephens v. 
Derry , 16 East, 147. 

58. Defendants were in the habit of 
sending their porter to the plaintiff for 
goods with written orders, in the hand¬ 
writing of one of their four clerka-*~The 
porter is discharged, and afterwards ob¬ 
tains goods on an order in the same 
form—The hand-writing must be iden¬ 


tified, though no notice has been given 
to discredit the porter. Pocock v. 
Sparrow. Ellenborough, C. J., Guild- 
ball, December, 1810, MSS. 

59. An attorney who is retained to do 
a particular act, but who jwilso directed 
to do the needful, has aumority to take 
such steps as have immediate relation to 
the act. Dawson v. Sir Robert Lawley, 
bart., 4 Esp. 65. Kenyon, C. J. 1801. 

60. If an agent directed to buy at a 
certain price, consider himself not to be 
absolutely limited to that price, his en¬ 
gagement, though exceeding the direc¬ 
tion, will bind the principal. Hicks v. 
Hankin , 4 Esp. 114. Heath, J. Hertford, 
1802. 

61. Where a servant, without the pri-. 
vity of his master, employs a tradesman 
to repair his master’s carriage, the mas¬ 
ter is not liable. Iliscox v. Greenwood, 

4 Esp. 174. Ellenborough, C. J. 1802. 

62. A master who furnishes his ser¬ 
vant with money before hand for the 
purchase of goods is not liable for goods 
taken upon credit. Rushy v. Scarlett, 

5 Esp. 76. Ellenborough," C. J. 1803. 

Acc. Boulton v. Arlsden, 3 Salk. 234. 

63. But where the master advances 
money on account generally, and does 
not always keep the servant in cash, he 
gives the servant a right to pledge his 
credit. Ibid. 

Acc. Sir Robert Wayland’s case, 3 
Salk. 234; Boulton v. Arlsden, ibid; 
Hazard v. Treadwell , 1 Stra. 506. 

64. The declaration of a servant em¬ 
ployed to sell a horse, is evidence to 
charge the master with a warranty, if 
made at the time of sale ; if made at 
any other time, the facts must he proved 
by the servant himself. Helyear v. 
Ilawke, 5 Esp. 72. Ellenborough, C. J. 
1803., 

An# see Biggs v. Lawrence, 3 T. R. 
454. 

65. A servant authorized to warrant 
a horse sound, may warrant him young, 
unless expressly Testpctfd from sodoing. 
Ibid. 

And see Fern v. Harrison, 3 T. R. 
757; 4 T. R. 177. Strode v. Dyson, 
1 Smith, 401; Grammar v. Nixon, 1 
Stra. 657. 

66. Death is a revocation of a power of 
attorney; though coupled with an in¬ 
terest. Watson and wife, administratrix 
of Maxwell v. King, 4 Campb, 272, 
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1 Stirk. 121* Ellenborough, C. J. 72. Goods are bought by a broker in 

iaig. his own name. Before the time of pay- 

And Bee Co. Litt. 52, b; Roby v. meat he becomes insolvent, and dis- 
Twelves, Styles, 424. closes his principal. The latter cannot 

S.?.Sfdpmanv.Thompson,Willes,l05. set off any demand upon his broker 
N. Althojmh the act were appointed against the price of the goods. Waring 
to be dene after the death of the prin- and others v. Favenck and others, I 
cipal; Roll. Abr. tfeffments, S. 1. And Campb. 85. Ellenborough, C. J. 1807. 
see Tatt v. Hilbert, 2 Ves. 118; Wynne And see Patetson v. Gandasegui, 15 
v. Thomas, Willes, 565; IBac. Abr. Au- East, 62. 

thority, E. 73i And semble , that the principal 

67. And h payment to the attorney, would*not be discharged by a payment 
made after the death of the principal, to his own broker, if made before the 
is bad. Wallace , administrator, v. Cook, stipulated day. Kymer and others v. 
5 Esp. 117. Ellenborough, C. J. 1804. Suwercropp, 1 Campb. 109, 180. Ellen- 

N. By the civil law, payment before borough, C. J. 1807, and K. B. 1808. 
the death of principal can be known, is Si P. Speering v. Degraves, 2 Vera, 
valid. Pig. 17, 1, 26,1. And sec Dig. 643. 

17, 1, 58. Pothier Traite du Contrat de 74. Secus, if the vendor suffer the day 
Change, part 1. chap. 6. art. 1. § 168. of payment to pjiss without a demand: 

And see diet, per Bayley J. in Snaith in which case the principal would be 
v. Mingay, 1 M. and S. 95; I,ikn, A. justified in supposing that the vendor 
9; 2 Ves. 118; 5 T* R. 215; 18 Ves. meant to rely on the credit of the broker. 
142, 146. Ibid. 

68. A. being indebted to B. on going 75. And where the vendor permits 
abroad, leaves a general power of at- his broker to deal with goods as if he 
tomey with him, and sends an order to were the owner, payment to him, though 
C., to whom he had consigned goods, before the stipulated time, will discharge 
to remit the proceeds on his account to the vendee. Coates And another v. Lewes 
B.; C. sells the goods, and remits the and another, 1 Campb. 444, Ellen-* 
proceeds to B. Afterwards, and before borough, C. J. 1808. 

B. receives the money, A. betimes hank- Acc. De Leira v. Edwards, 1 M. and 

rupt; B. may apply the proceeds in S. 147. 

satisfaction of the debt due to him from And see Pavenc v. Bennett , 11 East, 
A. Alley and others, assignees of Jams- 36. 

son, a bankrupt., v. Iiotson, 4 Campb. 76. After a sale through brokers, 
525. Ellenborough, C..I. 1815. without disclosing the principal upon a 

69. In an action on a policy sub- certain credit, payment to tne brokers 
scribed by an agent under a power of upon other terms of credit, although 
attorney, it is sufficient proof of the equivalent in the usage of trade, is not 
agency, that the defendant is in the available against assignees of the prin- 
habit of paying losses upon policies so cipal. Campbell and another assignee v. 
subscribed, without producing the power. Hassell, 1 Stack. 233. Ellenborough, 
Hanghton v. Ewbank, 4 Campb. 88. C. J. 181G. 

Ellenborough, C. J. 1814. 77. But if a broker deliver a bought 

70. An agent authorized to under- note and a sold note which materially 

write a policy, may adjust the loss, differ, the contract cannot be enforced. 
Ricliardsonv. Anderson, 1 Campb. 43. n. Gumming v. Roebuck, Holt. 172. Gibbs, 
Ellenborough, C. I 1805. C. J. 1806. * 

71. One partner possesses po general 78. Where it appears that an agent is 

Authority under a power of attorney directed generally to sell, it will be pre¬ 
granted to his co-partner. Edmiston v. sumed that he is authorized to sell only 
Wright, bart 1 Campb. 88. Ellen- in the usual way of business. If, theTe- 
borough, C. J. 1807. fore, he agree to give credit upon a sale 

And see Parker v. Kett, 1 Salk. 96; of stock, which is constantly sold for 
S. C. I Lord Raymond, 658; Comber's ready money, the principal is not bound, 
case, 9 Rep. 76. a; Warner v. Hargrave, Wiltshire v. Sims, 1 Campb. 258. 'El- 

2 Roll, Rep* 393 2 Ch* Cases, 202. lenbotough, C.*J. 1808. 
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Acc. Anon. 12 Mod. 514. per Holt, C. J. send and others v. Inglis, Reid, Iroviif 
Semb. cont. Anon. Dyer, 39, a. and Co. Holt. 278. uibhs, C. J. 1816. 

' 79. f A. is employed by B. to sell his 87. A factor has no power to pledge, 

horse; A. sells B.’s horse, and another even where he accepts bills on account 
belonging to C. at an entire price to D., of the consigners, and is directed by them 
hnd warrarra both horses sound; D. can- to deal with tire goods according to his 
not sever the contract and bring his ac- discretion. Graham apd others vfDyster, 
tion upon the warranty against A. in re- 2 Stark. 21. Ellenborough, C. J. 1816. 
spect of the unsoundness of his horse. And the court of K. B. granted a new 
Symonds v. Carr, 1 Campb. 361. El- trial after a nominal verdict for the de- 
kjnborough, C. J. 1808. 4 * fondant. Ibid. ^ 

S, P. Hort v. Dixon, Selw. 98. 88. An insurance Broker has no genc- 

80. Where a candidate has generally ral lien upon a policy effected for a ba- 

rccognized the acts of his committee, the lance due to him frtun the agent who or- 
chairman possesses an implied authority dors the insurance, though such agent 
to make any contract for the candidate represent that he has authority to indorse 
Connected with the election. Honey- the bill of lading. Lanyon v. Blanchard, 
wood v. Sir William *'cury, 6 Esp. 119. 2 Campb. 597. Ellenborough, C. J. 
Mansfield, C. J. J 808. 1811. 

81. ■ And semhlc, ti^it the authority 69. Debtor’s agent offers to pay the 

extends to each member of the commit- creditor's agent in bank notes, and the 
tee individually. Ibid. latter requests to have a cheque as more 

82. Where a factor sells goods without convenient to himself. If the cheque he 
mentioning the name of any principal, dishonoured the debtor h not discharged, 
but before tlie whole "uantity is deliver- as the cheque of the agent must be cor¬ 
ed, the vendee is informed who is the sidered as his owii. Bvirctt v. Collins, 
real vendor by the factor’s clerk, the 2 Camp. 515. Ellenborough, C. J. 
vendee cannot set off any demand which Ned vide diet, per Lord Kenyon in 
he may have upon the factor against the Tupley v. Marions , 8 T. li. 453. 

price of the goods, jl/eere v. Clement- Ami see post, Ship, 1). 

son and others, 2 Carap^*22. Ellenbo- 90. No iu covenant on a eHfcjtet party, 

rough, C. J. 1809. ’ it is no defence that the plairitlffWeived 

And see Drinkviater v. Goodwin, Cowp. the freight in a bill drawn by the dc- 
251, 5, 6. feudatlt’s agent, although tin* defendant 

83. Where a broker sells goods as his was not informed of the transaction until 
own, the vendee is justified in paying after the failure of the drawer and ac- 
him in a different manner from that pre- ceptor. Marsh v. Tedder, Holt. 72. 
scribed by the original terms of the pur- Gibbs, C. J. 1815, 

chase. Blackburn v. Scholes and an- 91. An usage that where goods are 
other, ,2 Campb. 343. Ellenborough, sold by a broker, by bill, the seller re- 

C. J. 1810. tains the power of annulling the con- 

And see Fave.no v.Benricit, 11 East, 36. tract, if he doubt the credit of the pur- 
.. 84.. And the circumstance of the ven- chaser, is reasonable and valid. But 
dor’s being described in the sale cata- the icjectioif must be intimated as soon 
logueas a sworn broker, is not sufficient as the seller has lmd time to inquire into 
to charge the yendee with notice that the the solvency of the purchaser; and five 
former effected the saie as agent of an days appeared to the court and jury to 
undisclosed principal; Ibid. be too long a period. Hodgson v. Da- 

85. Mfct' if a man sell goods exp -essly vies, 2 Campb. 530. Ellenborough, C. 
in the character of a broker, the terms of .1. 1810. 

the contract caqnot be afterwards varied 92. In avoidance of a sale made by a 
without the authority of the principal, broker, it may be shewn, that by the 

Ibid. . t custom of the trade the authqsit^to sell 

. 86. Where, however, the principal expires with the day on whicly^t^given. 
has on some occasions authorised his Dickenson v. Lilwall and other#, 4 
broker to draw bills in his own name, he Campb. 279; 1 Stark. 12$. Ellcnbo- 
cannot,after the insolvency rtf the broker, rough, C. .1. 1815. 
btyect to such a mode of'payment. Town- 93. A broker empowered to dispose 
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bf goods at /iis discretion, cannot pledge 
them without an. express authority to 
that effect to meet bilk accepted by him 
to the amount of the consignment. Gra¬ 
ham and others v. Oyster, 2 Stark. 24. 
Ellenborough, C. J. 181,6i ; 

And Jhe court set aside a nominal ver¬ 
dict for the pawnee^ Ibid. 

C. (b) Liability of principal for tort of 
meat. 

(And scepost D, 106.) 

94. A person who contracts with a 
tradesman to pay him ready money, and 
gives his servant the amount weekly, 
which is at first regularly paid over, is 
hot liable if the servant afterwards em¬ 
bezzle the money. Stabbing v. Heintz , 
Peake, 47. Kenyon, C. J. 1791. 

Contra. Boulton v. Arlsden, 3 Salk, 
234. 

Sed vide S. C. 1 !.ord Raym. 225. 

95. But where the master employs a 
servant to buy on credit, he is liable to 
whatever extent the servant may pledge 

j*’4»is credit. Ibid, 

96. A. having purchased goods of B. 

1 fin credit, gives notice to B.’s servant 

that in future he shall always pay for the 
■«jgocxls as he receives them. A. accord¬ 
ingly pays the servant who embezzles the 
j&oney. A. is not discharged, unless he 
shew that the notice reached B. Grat- 
land v. Freeman, 3 Esp. 85. Eldon, C. 
J. 1800. 

97. The proprietor of a newspaper is 
answerable criminally as well as civilly, 
for the misconduct of the editor. Rexv. 

• Walter, 3 Esp. 21. Kenyon, C. J. 1799. 

98. A. draws a bill on B. and foTges 
B.’s acceptance; B. pays the bill when 
due. A. draws a similar bill and again 
forges B.’s acceptance ; B. is , liable as 
acceptor. Barber v. Gihgell, %Esp. 60, 
Kenyon, C. J. 1799. 

99. A. contracts for the laying of pipes 
in a highway with B., who contracts 
with C. , A. is liable for an injury oc¬ 
casioned by the negligence of C. Mat- 
Uicws v. West London Water Works, 3 
Carapb. 403. Ellenborough, C. J. 1813. 

S. P. Bush v. Steinman, 1 Bos. and 
Pul. 405. 

And see Flower v. Adam , 2 Taunt. 
314; Nicholson v. Mouimy, 15 East; 
•384; post. Penal Action, A, (g). 


D; Rights of fbLncipal against 
THIRD PERSONS, 

100. A. employs B< to effect «m in¬ 
surance; B. employs C., without notice, 
that he is acting for A. G. may hold 
the policy against A. for a general ba¬ 
lance due to nito from B. Westwood v. 
Bell and another, 4 Caihpb. 349; and 
Holt. 122. Gibbs, C. J. 1815. 

IQ1. A., as factor for B., residing irt 
Holland, procures a bill of exchange 
from C., in favour of. B; Before the 
customary days for giving value for the 
bill are elapsed, A. becomes bankrupt; 

B. cannot sue C. Puget de Bras v. 
Forbes . and Gregory , 1 Esp. 117. 
Loughborough, C. J. 1792. 

102. If A. employ B., supposing him 
to be a proctor, though in foot ne is 
merely a clerk to C., A. is liable to C. 
for the work done, unless .the amount 
have been actually paid to B. Brown, 
v. Brooks, widow , 1 Esp.- 3$8. Kenyon, 

C. 1. 1795. 

N. So if B. were apprentice to C; 
Barber v. Dennis, 1 Salk. 68; S. C< 6 
Mod. 69. 

And see Co. Lilt. 117 a, m (161); 2 
Saund. 479. 

103. A servant employed to deliver 
goods is a competent witness to prove 
the delivery. Adams v. Davies, 3 Esp. 
48. Eldon, C.J. 1799. 

104. It might perhaps he otherwise, if 
it could be shewn that it was usual for 
the servant to receive payment from the 
customer. Ibid. 

And see Evidence, K. 2. 

105. Where an agent makes a deposit 
on a treaty for a purchase as for himself, 
the principal may, upon the default of 
the vendor, sue for the amount in his- 
own name.. Duke of Norfolk v. Worthy, 
1 Camp. 337. Ellenborough, C. J. and 
K. B. E. 1808. 

And see post, E, 110. , 

106. The toaster of a vessel freighted 
to A. delivets the cargo at B., at which 
place the cargo is accepted by the 
freighter. This is not such a substitution 
of B. for A. as will entitle the otoner to 
sue for the freight stipulated by the 
charter-party, unless the toaster had 
express authority *o alter the voyaged 
Rurgon v. Sharpe and others , 2 Campbt 
529. Ellenborough; C.J. 181 0 j 
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107. If, after tender and refusal of the 
amount of a debt, the money is lost 
through the insolvency of the agent em¬ 
ployed to make the tender, the creditor 
is not chargeable with the loss. Gent v. 
Gunn, pxelftrrfc, ire. 3 Campb. 296. 
EUenborougn, C. J. 1812. 


E; Liab&utv of?, a gent to 

PERSONS, 


THIRD 


. 108. A son who conducts the business 
of a superannuated father, and appears 
to be the proprietor, is personally liable 
for goods bought by him. Turret v. 
Collet, 1 Esp. 320. Kenyon, C. J. 
1795. , 

And see Saunders v. Vincent. 6 Bac. 
Ab. 688. * 

109. An agent who orders goods from 
a tradesman ^without stating at the time 
that they are for his principal, is liable 
for the amount. Owen v. Gooch, 2 Esp. 
568. Kenyon, C, J. 1797. 

110. If the tradesman refuseto deliver 
the goods on the credit of the principal 
arid require the credit of the agent, the 
latter is alone liable. Ibid. 

111. Where the goods arc ordered ex¬ 
pressly on the account of an unnamed 
principal, and after delivery the agent 


of the unsoundness of A.’s horse, but is 
confined to his action against the agent. 
Symonds v. Carr, 1 Campb. 361. Ei- 
ienborough, C. J. 1808. 

Acc. Selw.,98. 

115. An agrat selling goods after no¬ 
tice that they are not the property of his 
employer, is personaUylianle to the ven¬ 
dee for the purchase money. Hardacre 
v. Stewart, 5 Esp. 103. Ellenborough,, 
C.J. 1804. 

And see 5 Burr. 2639. 

116. An attorney who signs a condi¬ 
tional undertaking to give up bills which 
he holds on account of his client, is per¬ 
sonally liable, unless it appear upon the 
instrument that he entered into the en¬ 
gagement merely as agent. Kendray v. 
Hodgson, gent, one, $'C. 5 Esp. 229. 
Ellenborough, C. J. 1805. 

S. P. Per Ashhurst, J. in Macbcath v. 
ITaldimand, 1 T. R. 181; Woodhouse v. 
Bradford, 1 Roll. Abr. 593, 4 acc. 

117. A receipt signed “ A. for B.,’’ 
A. being in fact only clerk to B., is not 
sufficient to charge A. in an action for 
money had and received. Edden v. 
Read, 3 Campb. 339. Ellenborough, 
C. J. 1813. 

Amlsee ante D. 104; Colcsvt Wright, 
4 Taunt. 198. 

118. An agent who guarantees that 
the shipment will be found to be in con- 


refuses to, give jip his principal, the.lotmity with the revenue laws of Great 
agent is liable. Ibid. (Britain, so that no impediment shall 

112. But if the order be given in the arise from the importation thereof, or 
name of a third person, and the goods be jthat in default, the consequences shall 


delivered accordingly, the agent cannot 
be charged. Ibid. 

And see Graham v. Stamper, 2 Vem. 
146. 

113. Where money^has been received 
by an agent upon a Contract founded in 
corruption, oppression, or immorality, he 
is not discharged by paying it over to his 

E rincipal. Miller v. Am, 3 Esp. 233. 
.enyon, C.J. 1800; 

S. C. Selw. 88 n. 

And see Sadler v. Evans, & Burr. 
1985; Butler v. Harrison, Cowp. 565; 
Snowdon v. Davies, 1 Taunt. 359; As 
sumpsit E. (f); Bastards A. (b). 

114. A. and B. severally employ a 
person to sell their hoflies. The agent 
sells them at an entire price to C. and 
warrants both horses sound; C. cannot 
tdver the contract, and sue A. ip respect 


rest with his employers, renders himself 
personally liable for an impediment, 
arising from a non-compliance with the 
navigation act. Redhead and another 
v. Color, 1 Stark. 14. Ellenborough, 
C. J. 1815. 

119. In-a declaration upon such a gua¬ 
rantee it ^unnecessary to state an appli¬ 
cation for an indemnity to the principal. 
Ibid. 

120. An agent, at the Tequcstof his 
principal, promises to pay a sum of mo¬ 
ney to a third person at a future day, 
provided he receives money on account of 
ids principal. This is a contingent ap¬ 
propriation of such sum; to meet which, 
the agent is bound to retain any money 
he may afterwards receive. Stevens v. 
Hill, 5 Esp. 247. Ellenborough, C. J. 
1805. 
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Acc. F. N. B. 121 F. 

121. And he cannot discharge himself 
fey shewing thgt,‘ subsequently to the 
promise, he has made other payments on 
account of his principal. ± Ibid. 

S. P. Maher v. Massive, 2 Bla. 1072. 

AncPfcee Clark Adair, cited 4. T. R. 
343. * 

F. Rights of agent against third 

122. A factor may sue in his own 
taame for goods sold, though the name 
of the owner be declared at the time of 
sale. Alkyns and Batten v. Amber , 2 
Esp. 493.- Eyre, C. J. 1796. 

Sed v: le Pglhier, Traite de Faction 
condictio indsMti, part 3, sect. 2, art. 4, 
num. 163 ^Dig. 12, 6, 6; ibid , 12, 6, 
53; ibid,Jft, 6 , 57 ; post, Bankrupt, C; 
Moore#*. Hopper, 2 N. R. 411. 

An executor employs A. to con¬ 
tinue the testator’s trade for the bcneht 
«#the estate in A.’s own name ; A. may 
/."sue upon a contract made by lnm in re¬ 
spect of such trade. Wilkes v. Lister, 
6 Esp. 78. Eiicnborough, C. J. 1806. 

124. In assumpsit against consignee for 
not accounting, also for goods sold and 
money had, the sale by defendant need 
not be proved; after a reasonable time it 
will be presumed, or plaintiff' may proceed 
for not accounting. Hunter v. Welsh, 1 
Stark. 224. Eilcnborough, C. J. 1816. 


AGREEMENT* 

(And see Stamps, B.) 

A. How' CONSTRUE!*. 

(a) Where agreement affects the contract- 

„ ing parties only. 

(b) Agreement in respect of third persons. 

B. Valid or illegal. 

C. Breach of agreement. 

(a) What shall be. 

(b) How waved. 


S5 

A. How construed. 

A. (a) Where agreement affects (lie con- 
trading parties only. 

1. Upon the settlements accounts 
between A. and B., the balance is 8 1. in 
favour of A. who agrees to take 4 1. down, 
and to receive the remainder at the end 
of a month. B. gives A. a draft upon an 
improper stamp for the last 4/. A. can¬ 
not sue until the month is expired. 
Swears v. Wells, 1 Esp. 317. Kenyon, 
C. J. 1795. 

Sed vide post Assumpsit A. (a) 1. 
Pleading H. (b) 23. 

2. An indemnity against debts speci¬ 
fied in a schedule, though one of the 
debts be underrated is avaiiablepro tanto. 
Hancock v. Clay, 2 Stark. lOOC Ellen- 
borough, C. J. 1817. 

3. A. engages not to open a shop 
within one mile of B’s. shop fthe shortest 
access by the foot-path is to l>e taken. 
Woods v. Dennett, 2 Stark. 89. Ellen- 
borough, C. J. 1817. 

4. Where a builder contracts for a 

particular sum, and additions are mad^fc 
to the original plan, the contract remainit 
binding as far as it can be traced, and the 
excess only is recoverable on R quantum 
meruit. Pepper v. Burland, Peake, 103. 
Kenyon, (J. J. 1791. ^ 

5. S. P. Robson v. Godfrey and Tho¬ 
mas, Holt. 236. Gibbs, C. J. 1816. 

6. Where, in answer to an attorney’s 
bill, the defendant sets up an agreement 
by which the plaintiff undertook to con¬ 
duct his suits without charge, in con¬ 
sideration of haying his conveyancing 
business, the defence is not met by 
proving that the dffendanthas employed 
other personal to draw his leases. The 
plaintiff should either have given notice 
to the defendant to discontinue the agree¬ 
ment, or have resorted to aapecial action. 
Parker and Rich v. Harcourt , 5 Esp. 
249. Ellenborough, C. J. 1805. 

7. Where an agreement for the sale of 
leasehold lands, contained a stipulation 
that the purchaser should take the crops 
at a valuation, which valuation being 
made, the purchaser entered and took 
the crops, but the vendor did not make 
a good title to the lands, it was held, 
that the vendor could not’sever the con¬ 
tract and Recover in indebitattis assumpsit 
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for the crops. Neale and others v. Viney, 
1 Campb. 471. Ellenborough, C. J. 
Guildford, 1808. 

* Andsee Kirtland v. Pounsett, 2 Taunt. 
145; Cordage. Drakeford , 3 Taunt. 382. 

8. Cont^|ft for goods “ free on board 
a foreign snip.” The seller cannot be 
required to give an order for transferring 
them into the purchaser's name in the 
warehouse, Wackerbarth v. Masson, 3 
Campb. 270. Ellenborough, C. J. 1812. 

9. S. P. Ruled in Wetherell v. Coape, 
Campb. 272 n. Mansfield, C. J. 1812. 

10. On a sale in London of goods at 
sea, it is agreed that if they shall not 
arrive on or before 31st December, the 
bargain shall be void. The parties must 
be understood tc have had in contempla¬ 
tion an arrival at London only. Idle and 
others v. Thornton and others, 3 Campb. 
274. Ellenliorough, C.‘J. 1812. 

11. The assured agrees to rep&y the 
loss to the underwriter in case the pro¬ 
perty detained by the Russian government 
shall be restorer: it is sufficient to shew 
a yielding up of the goods quasi, in int.egru, 
notwithstanding some spoliation during 

>£hc detention. Jordaine v, Cornwall aim 
others, 1 Stark. 6. Ellenborough, C. J. 
1814. 

. 12. An agreement that the. tenant shall 
Joe at liberty to quit at L. D. 1814, in 
iPhich case the landlord engages to take 
the fixtures at a valuation, or permit the 
tenant to let the house, vests an option in 
the lattei - in the event of his so quitting. 
Cotton v: Lingham , 1 Stark, 39. Le 
Blanc, J. 1815. 

13. A letting to an under tenant till L. 
D. 1814, is not an exercise of this option. 
Ibid » 

14; An unstampe^agreement by way 
of defeasance indorsed upon a note by 
the payee, does hot affect “his right of 
action. Stone v, Metcalf, 4 Campb. 217. 

. 1 Stark. 53. Ellenborough, C. J. 1815. 

15. The payee of anotqrindorses upon 
u it my will and desire is, that the money 
‘‘shall not be called in foi two years, 
** &c. and that if the said C. S. shall 
“ wish for further tithe, he shall have It 
“ without 6uit at law until three years 
*• next after ihy decease.” Semblc, these 
are words of mere indulgence and favour, 
and do not operate as a defeasance. Hid. 

16, A. contracts to deliver to B. 50. 
tons of heihpi‘ , thc ship’s flame to be 


declared as soon as known, and to arrive 
before the 31st December. A. is not 
bound to deliver the whole quantity from 
one ship, although he Hail first given no¬ 
tice to that effect, and although the ves¬ 
sel contained a larger quantity, which 
was delivered to previous purchasers: 
Thornton and oihe& f ’v. Simpson and 
others , Holt. 163. Gibbs, C. J. 1816. 

A. (b) Agreements in respect of third 
persons. 

And sec post 1, Frauds, Statute Of 
D. Mkroeu. 

17. Where A. undertakes to pay for 
goods to be shipped on account of B. at 
nine montlis from the date of the ship¬ 
ment of the goods, no notice need be 
given to A.' of the shipment. Oxley v. 
Young , ct alt . 1 Esp. 424. Eyre, C. J. 
1795. 

18. A specific contract for the purchase 
of a ship and goods cannot be controlled 
by a prior contract for the latter only. 
Lano v. Reale, 2 Stark. 105. Ellen- 
borough, C. J. 1817. 

19- If an heir, without consideration, 
bind himself to execute a voluntary con¬ 
veyance of lands descended, he cannot 
be required to covenant for the acts of 
bis ancestor. Chapman v. Ladbrokc, 4 
Esp. 149. Lawrence, J. 1802, 

20. Drawee of a void check, tells the 
payee that he will pay it, as he is indebt¬ 
ed to the drawer in a larger sum. This 
is not a promise to pay the debt of 
another, but an appropriation of part of 
the sum due from the drawee to the 
drawer, to the discharge of the debt 
owing from the latter to the payee. 
Ardem v. Roumcy, 5 Esp. 254. Ellen- 
boroughjX. J. 1805. 

And IwKprttes v. Groves, 1 Ver. 280. 

21. But if the drawee can shew that 
he was mistaken in supposing that he 
was indebted to the amount of the check, 
the payee can only recover the balance 
due to the drawer. Ibid. 

22. A. being indebted to B. assents to 

the assignment of the debt to C.; C. may 
sue A. m his own name. Surtees et alt. 
v. Hubbard, 4 Efip. 204. Ellenborough, 
C, J. 1802. ‘ 

And see post Baroii and Feme, B. (b) 
F. N. B. 122, K. Y. B. P. 44, E. 3» 



AGREEMENT. 


27 


to. 21, pi. 2$. M. 9, II. 5, fo. 14, pi. 23. 
Forth v. Stanton , I Sauod, 210, 211, n< 

2. Fenner v. Mean, 2» Bla. 1269. 
Master v. Milter, 4. T, R. 340. fnnes\ 
v. Dunlop, 8 T. R. 595. Israel v. Don - 
r/tes, 1 H. Bla. 239. Johnson v. CoZ- 
Zingw, *1 East, 98. Williams v. Everett, 
14 East, 582, 7. %Flewcllin v. Rove, 1 
Bulst. 68. 

23. A. being indebted to B. requests 
C. to pay B. the amount. This €. un¬ 
dertakes to “provided he receive 
money on account of A.” Money of A. 
which subsequently comes into the hands 
of C. is money received to the use of B. 
Stevens v. JJi7Z,5Esp.247. Ellenborough, 
C. J. 1805. 

, 24. S. P.. said to have been ruled 
by Lord Kenyon. Ibid. 

And see ante, Agent, 119,120. 

25. But where A. having accepted a 
bill payable at B.’s banking-house, re 
mits funds to B. afleT the bill has become 
due, with directions to pay the amount 
to the indorsee, and B. tenders the 
money accordingly to the iudorseo, who 
states that the bill is returned to the 
indorser in Ireland: the indorsee cannot 
sue B. on getting the bill again into his 
possession, A. having, in the mean tirtfb, 
countermanded the payment. Stewart 
and another v. />»/ and Chapman, 
licit. 372. Gibbs, C. J. 1816. 

26. Indebitatus assumpsit will not be 
on a collateral undertaking for the pay¬ 
ment of goods sold to a third person 
The declaration must lie special. Mines 
v. Scull horpe, 2 Camph. 215. Ellen¬ 
borough, f \ .1. 1809. 

And sec 1 Saund. 211. a. h. Plowd. 
183. 

27. Defendant guarantees to plaintiffs 
any debts which J. »S. may contract with 
them for goods not exceeding,1001. This 
is a continuing guarantee, not confined 
to one dealing of 100Z. but extending, 
within that amount, to successive renew¬ 
als of the debt. Merle and others v 
John Wells, 2 Camph. 413. Ellenbo¬ 
rough, C. .1. 1810. 

Vide Vinn, Sel. Juv. Quscst, lib. 2 
cap. 41. 

28. An undertaking by B. to be re¬ 
sponsible to A. for any goods he hath 
supplied or may supply W. P, to the 
amount of 1007. remains in force after 
goods to that amount have been delivered 


Mayson v. Prilchard, 2 
Wood, B. Worcester, 


and paid for. 

Campb. 436. 

1810. 

And the court of K. B. refused a rule 
for a new trial, after a verdict for the 
vendor. Ibid, and 12 E;#|r227. 

N. Qu. whether this guarantee was 
valid with respect to the price of the 
goods previously supplied; it pot being 
expressed , (5 East, 10,) that these goods 
wrte supplied at B.’s request (1 Saund. 
264,* n.) 

29. So an undertaking to be answer- 
able. to the extent, of 301)/. for any goods 
supplied to B. remains in force as long 
as the parties continue to deal on the 


same fooling. B'iston v. Bennett, 3 
Camph. 220. Ellenborough, C. J. 1812. 

30. Semnle, that B. might relieve 
himself from Further liability by giving 
notice to discontinue his guarantee* Ibid. 

31. An agent remitting the bills of his 
principal in paj meat, writes “ I promise, 
to see that the bills he honored.’’ Re¬ 
iving the bills in payment is a sufficient 

consideration for this promise. Morris v. 
Stnwy, Holt. 153. Gibbs, C. J. 1816. 

32. A. guarantees to B. the amoupt 
of goods to be supplied to C. ; in pay¬ 
ment of these goods, A. indorses a hill 
to C., which the latter indorses to B.: 
before the bill becomes due, A. is bajflfe, 
rupt; the debt is hatred by the cet^Qf 
t'ate. Gaskell and another v. Lindsay 
and another. Holt. 212. Le Blanc, J. 
Lancaster, 1816. 

B. Valid ok illegal. 

(And see Assumpsit A. (a) 4, A. (b). 

33. A. agrees to allow B. poundage 

upon goods soif) by A. to customers 
recommended by B. The agreement is 
a fraud upon the customers, and cannot 
he enforced. Wyburd v. Stanton, 4 Esp. 
179. Ellenborough, C. .1. 1802. _ 

See Ban# V. Guy, A East, 190. 

34. An agreement by which a party 
who had been defrauded of goods -us^pr 
false pretences, undertook not to proceed 
against a person who had received the 
goods at an under price, was held to be 
valid. Dr age v. Ibbcrson, 2 Esp. 643. 
Kenyon, C. I. 17y8. 

Ace. Johnson v. Ogilby, 3 P. Wins. 
279. Sed vide Collins v. Blantcrn, 2 
Wils. 347. And see post, Bills, B. (b). 
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Agreement. 


35. But an agreement by the payee 
of a bill to discharge the acceptor in 
consideration that the drawer will ,forego 
alt intended motion in K. B. calling upon 
the payee to&answer the matters of an 
affidavit is dijpftipt and invalid. Pool v. 
Bousfeld, 1 Campb. 55. Ellenborough, 
C. J. 1807. * 


36. An agreement to pay money in 
consideration of putting off the trial of an 
indictment is legal. Harvey and othUrs, 
assignees of Harvey, v. Morgan and ano¬ 
ther, 2 Stark. 17. Ellenborough, C. J. 
1818. 

And see H. 2, H. 7, fo; 8, pi. 1. F. 
N. B. 121, F. Fitz. Bar. 124, Plowd. 
36, 186. 1 Finch, 148, 2 Finch, 181. 
Smith v. Everet' 4 Bro. C. C. 64. 

37. An allegation that “ the parties en¬ 
tered into a certain agreepient,” though 
merely inducement to a declaration for a 
libel, is not supported by proof, of agree 
ment executed when the defendant was 
in a state of intoxication. Pitt v. Smith, 
3 Campb. '33. Ellenborough, C. J. 
1811. 

Vide post. 28, § 2. 

38. Such an agreement need not be 
produced in an action for work and 
labour done in pursuance thereof. Fen¬ 
ton v. Holloway, 1 Stark. 126. Ellen- 

# >ugh, C. J. 1815. _ 

9, An agreement which contains a 
stipulation void by the statute of frauds, 
is void in toto. Lea v. Barber. Exch. 
H.T. 1794; 2Anst. 425, n. 

So ruled on the authority of Cocke v. 
Tombs. 2 Anst. 420. 

Ace* Chater v. Beckett, 7 T. R. 201. 

C. Breach op agreement. 

C. (a) What shall bet 

t 40. An agreement between a brewei 
id a publican that the latter shall take 
all his beer of the former, or pay at 
a^ranccd rent, cannot be enfon ed, unless 
the publican be supplied with good beer, 
Holcombe v. llewson, 2 Campb. 391. 
Ellenborough, C. J. 1810. 

41. And the quality of the beer can- 
nty. be proved by shewing what sort oi 
a cohunodity the plaintiff furnished tc 
Other publicans during the same period. 
fbid. 


And see Covenant, B. 1. 

42. A provision in a lease for an ad¬ 
vanced rent in case the lessee should 
discontinue purchasing his beer of the 
lessor was strongly censmed by the 
court. Cooper v. Tmbill, 3 Campb. 
286. Ellenborough, Cj J. 1808. • 

43. And a plea in bar to an avowry 

for such additional rent, stating that the 
beer supplied was of a bad quality ..was 
considered as a meritorious defence. 
Ibid. # 

44. But where promises are described 
in the conditions of sale as a free 
public house,” the bargain may be 
avoided by the purchaser, if it appear 
that the lease contains a clause of this 
nature. Jones v. Edney ., 3 Campb. 285. 
Ellenborough, C. J. 1812. 

45. Although the lease be produced 
and read at the auction. Ibhl. 

And see Gunnis v. Erhart , 1. H. Bla. 
289. Jenkinson v. Pepys , 6 Ves. 330. 
Powell v. Edmunds , 12 East, 6. 


C. (b) How waved. 

46. Where a bankrupt promised to 
ply a creditor 18s. in the pound, in con¬ 
sideration that the latter would not prove 
under the commission, a petition pre¬ 
ferred by tlie creditor to the lord chan¬ 
cellor against the allowance of the 
certificate, was held to be a waver of the 
agreement. Colls v. Lovell, 1 Esp. 282. 
Kenyon, C. J. 1795. 

47. A. undertakes to guarantee the 
payment of goods to be manufactured 
for B. by C. A. wishing to withdraw 
his guarantee, writes to C. to inquire 
whether the goods are prepared. Not 
receiving an immediate answer, he gives 
up a coqnter-security. A. is not dis¬ 
charged,’ if it appear that C.’s silence 
was occasioned uy his absence from 
home; Oxley v. Yowna et alt. 1 Esp. 
424; Eyrei C. 3. 1795. 

48. And the court of C. P. discharged 
A rule for a new trial, 2 H. Bla. 613; 

49. Goods are sold to be paid for on 
delivery, and the vendor suffers part to 
be removed without payment, this is ral¬ 
ly a dispensation pro tanto, and he may 
retain the temainder until the price is 
paid. Payne v. Shadbolt, 1 Campb; 
427. Ellenborough, C. J. 1808; 
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ALIEN. 

(And see port, Bills and Notes, B. (b).) 

1. A subject of a neutral state, taken 
on board an enAqy’s fleet, may, whilst 
in confinement, sue upon a contract 
entered into by him as a prisoner of 
war. Spareabufg v. Banmtync, 2 Esp. 
580. EyrflB. J. 1797. 

And the court of C. P. discharged a 
rule for a new trial. 1 hid, and 1 Bos. 
and Pull. 163. 

And see Maria v. Ilall , 1 Taunt. 33. n. 

2. The alien bill (34 Geo. 3. cap. 9.) 
does rot prevent a person from suing 
here, who resides in France, and who 
comes over with the intention of return¬ 
ing; though the money recovered can¬ 
not be remitted. Michelottc v. Dillon , 
2 Esp. 622. Kenyon, C. J. 1798. 

3. An Irishman residing and carrying 
on trade in an enemy’s country, cannot 
sue here, though naturalized in a neutral 
state. O'Mealey v. Wilson and, another , 
1 Campb. 482. Ellenborough, C, J. 
1808. 

And see 14 and 15 Hen. 8, cap. 4. 

4. And semble, that a person domi¬ 
ciled in an enemy’s country, is disabled 
from suing in England, wherever the 
place of his birth may be. Ibid. 

And see 14 and 15 Hen. 8, cap. 4. 
Sparenburg v. Bannati/ne, 1 Bos. and 
Pull. 163, 7; McConnell v. Hector, 3 
Bos. and Pull. 113. Kensington v. Inglis, 
8 East, 273; Flindt v. Waters, 15 East, 
260; Mennctt v. Bonham, ibid. 477. 

5. To a count on a polity of insur¬ 
ance, defendant pleads that tne action is 
brought on the behalf of H. E. a Dane, 
an alien enemy, not resident within the 
king’s dominions, under letters of safe 
conduct, licence, or protection. Issue 
on the licence. Held, that a licence from 
the king to H. E. then an alien friend, 
authorizing him to undertake a voyage 
to an enemy’s country, and to return to 
England, does not operate as a licence to 
reside here, though the voyage did not 
terminate till after the commencement 
of hostilities with Denmark, and though 
he remains here unmolested. Boulton 
and another v. Dobrcc, 2 Campb. 163. 
Ellenborough, C. J. 1808, 


And the court of K. B, refused to set 
aside nonsuit. Ibid. 

6. A replication of licence is not sup¬ 
ported by evidence of a licence granted 
under a temporary statute now expired, 
unmolested residence da’HKto the time 
of action brought, and ncence granted 
subsequently to the bringing of the ac¬ 
tion. Margaret Alciator v. Smith , 3 
Campb, 245. Ellenborough, C. J, 
1812. 


AMENDMENT. 

1. The record may be amended at 
nisi prius, after the cause has been 
called on, by a rule of court made 
instanter by consent. Murphy v. Marlow 
and Traunt, J Campb. 57. Ellenbo¬ 
rough, C. J, 1807. 

And see Blackamore’s case, 6 Co. 
156, 61 b, Tite y. Bishop of Worces¬ 
ter, 1 Lord Raym. 94. S. C. 1 Salk, 
48. S. C. Comb. 393. S, C. 12 Mod. 
107. 

Sed vide Child v. Harvey , 1 Salk. 48. 
S. C. 1 Lord Raym. 511. Crowder v. 
Rooke, 2 Wils. 144. 

2. But a material allegation will not 
be altered thereupon an ex parte applica¬ 
tion ; as the substitution of an excus^fe 
projert. Paine v. Bvstin, 1 Stark. W. 
Ellenborough, C. J. 1815. 

3. The omission of the similiter is how¬ 
ever immaterial after verdict. Wright 
q. t. v. Horton, K. B. 1816,1 Stark. 400. 


ANNUITY. 

• *A. Memorial. 

(a) form of, 

(b) Haw pleaded. 

P. Consideration when recp- 
VEKABLE. 


A. Memorial. 

A. (a) Form of Memorial. 

1. An allegation in the memorial, that 
the grantee paid the purchase-money 
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ANNUITY. 


1 


to the grantor. Is supported by evidence, | received. W>ddell v. Lymrn and Jones, 

. i_ . '■ 1 4 i _ . _ 1 i P V_ /'i i i»nc 


amount was deposited by the 
it his banker’s, in the name of 


that the 
grantee at 

his attorney, to await the performance of I 
a condition orlcedent, and that it was 1 
valwi^KV^eid over by the attorney. 
Coore v. Gmet, 4 Esp. 231. KUen- 
borough, C. J. 1803. ■ ! 

S. C. not S. P. 3 East, 461. 

N. It does not appear whether the 
payment ought tube considered as made 
<m the day on which the money* was 
deposited with the banker, or on that on 
which it was paid over to the grantor. 

2. Covenant on deed of annuity for 
66 1. 13s. 4d. plea void under annuity act, 
for defect of memorials. It had been 
intended to grmt 60Z. per ann., only 
the rest being added to pay income tax, 
while it should last. Held t hat the agree¬ 
ment to reduce the annuity, on repeal of 
the income tax, should have been set 
forth. Brazier v. Homewood. El leu- 
borough, C. J. Sittings after E. T. 
1818. P. 

3. In ejectment by tbe grantee of an 
annuity, objected it cannot be that a 
trustee under the annuity deed had exe¬ 
cuted, but his execution was not noticed 
in the memorial. Doe, dem,. Dclegnl and 
others v. Holloway , 1 Stark. 431. Ellen- 

rough, C. J. i816. 

And tlie court refused a rule to enter 
ponsuit. fbid. 


A. (b) How pleaded. 

4. A plea that the consideration stated 
in the memorial has not been paid, is 
' negatived by proof of the acceptance by 
the grantor of a banker’s check in pay¬ 
ment, though a money consideration be 
stated in the memorial. Franco v. Lin 
do , 1 Esp. 300. Buller, J. 1795. 


B. Consideration when 
veuable. 


JIECO- 


5. Where an annuity is set aside by 
the act of the court, or the grantor, 
upon the discovery of a defect in the 
securities, refuses to execute fresh as¬ 
surances, the purchase money may be 
recovered in an action for money had and 


1 Esp. 309. Kenyon, C. J. 1795. 

Acc. Shove V. Jr ebb, 1T. R. 732. 

And see Scurfidihy.Gnwland, 6 East, 
241. Waters v. Manyd,L, 3 Taunt. 57. 

6. But where no steps are taken by 
the grantor to set aside the annuity, and 
no application is made Ho him to execute 
further assurances, fhe grantee cannot 
jfcover. Ibid. 

7. S. P, ruled in Riblimds v. Barrette 
3 Esp, 102; Kenyon, dB 1800. 

8. In an action to reaver the pur¬ 
chase money of an annuity, the grantor 
will be allowed to set off the full amount 
of payments made by him on account of 
the annuity. Weddall v. Lynam , ubi 
supra. 

.9. S. P. ruled in Hills v. Hills, 4 
Esp. 196. Ellenborough, C. J. 1802. 

And the court of K. B. refused a rule 
fora new trial. S. C. /called Hicks v. 
Hicks J 3 East, 16. And see Bync v. 
Vivian , 5 Vos. 607, 8; 7 Ves. 23, 4; 8 
Ves. 136; 9 Ves. 492. 

10. But where an annuily, void for 
want of inrolment, fras rescinded by spe¬ 
cial agreement, the grantee was permitted 
to recover the full purchase money, with 
interest from the rime when the annuity 
ceased, without deducting the previous 
payments. Beauchamp v. Borrct, Peake, 
109. Kenyon, C. h 1792. 

11. If, in consequence of the defect of 
the memorial of an annuity, the grantee 
sue his own attorney for negligence in 
preparing the assurances, the attorney, 
after paying his client the considera¬ 
tion, cannot recover it from the grantor. 
Burdon gent. v. Webb, 2 Esp. 527. 
Kenyon, C. J. 1797. 

12. Where money is advanced upon 
an agreement for an annuity, to be 
charged upon a specific estate, and no 

insteps arc taken by the borrower to effect 
the grant, the amount may be recovered 
in an action for money had am) received.. 
Richards v. Barrett, ubi supra. 

13. If to debt on the annuity-bond a 
Refect in the memorial be pleaded, and 
the plaintiff enter a nolle prosequi, he 
may recover the consideration in an 
action foT money had and received. Este 
v. Rmomhcad , 3 Esp. 261. Kenyon, 
C.J. 1801. 

14. Where an annuity is set aside, 
the purchase-money is to be considered 
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as a debt accruing to the grantee at^ the 
moment it is paid; it is therefore barred 
by the certificate of the grantor, who 
becomes a bankruptsubse«wiently to the 
grant of the annuity, thopgh nd Steps bn 
taken to set it aside until after the certifi¬ 
cate, Walker v. Liscarray, 6 Esp. 98. 
Ellenborough, C,*L1807. 

And see Baxter v. Nichols , 4 Taunt. 
90; 14 Ves, 574; Ex-parte Granger, 
JO Ves. 34$ 51* 

#' * .. 


.APPRENTICE. 

(And see Penal Action A. (a) (c); 
Witness F.; Agent D. 101.) 

1. Indentures of apprenticeship for a 
less period than seven years, contrary 
to 5 Eliz. cap. 4, s. 26, may be avoided 
in a collateral action against a surety for 
the good behaviour of the apprentice. 
Burney v. Jennings, 6'Esp. 8. Ellen¬ 
borough, C. J. 1806. 

S. P. Guppy v. Jennings, 1 Anst. 
256. And see Ashcroft v. Butler, 6 T.- R. 
653; Gray v. Coohson , 16 East, 13. 

2. To recover back a premium paid 
on an indenture, void by 8 Ann. c. 
9, § 39, for not stating the true sum, 
plaintiff must shew that he was not 
party to the fraud. Shepherd v. Hall, 
3 Campb. 180. Ellenborough,. C. J. 
1812. 

And see Stamps, A. 3. And as to 
the mode of calculating the premium, 
see Rex v. Bradford, I'M. ana S. 151. 


ARBITRAMENT. 

A. Submission. 

B. Award. 

(a) Operation of, upon the matters 
referred. 

(b) How enforced. 

(c) When available in collateral pro - 
c eedings. 

(d) How construed. 

C. Arbitrator. 

P, Umpire. 


A. Submission, 

(And see ante, Agent 44, post, B. (b) 8.) 

1. Trustees submitting to arbitration 
do not become personally Mile, without 
proof, of assets/ Davies W'Ridge and 
others, 3 Esp. 101. Kenyon, C. J. 1800. 

Sed vide Barry v. Rush,, 1 T. R. 
69i; Pearson v. Hairy, 5 T. R. 8; 
Wbfthingt jp v. Barlow, 7 T. R, 453. 

# B. Award. 

(And see Doe v. Morpeth , 3 Taunt. 
37&T * 

B. (df Operation of award up on the mat¬ 
ters referred. 

2. It is stated to have been ruled, that 
an award made upon a reference of all 
matters in disunite between the parties, is 
no bar to a suif upon a cause of action 
which existed at the time of the re¬ 
ference, unless it be shewn that such 
cause of action was laid before the arbi¬ 
trators. Martin v. Tkornt<ju, ^ Esp. 
180. Alvanley, (.’. J. 1802. 

S. P. contra Smith v. Johnson, 15 
East, 213.fi 

And see Bradford v. Bryan, Willes, 
268, S. C. 7 Mod. 349; Ravee 
Farmer, 4 T. R. 146; Ingram v. Milnes , 

8 East, 4451 Crofton v. Connor , 1 Bra, . 
P. C. 530; Jones v. Bonnet, ibid, 520ff' 
Elsom v. Rolf?, 2 Smith, 459. 

3. But that the arbitrator might be 
called to prove that the plaintiff claimed 
an allowance on that* account. Ibid. 

4. And that such proof was admissible 
und^r a plea of not guilty, to ail action 
for a malicious arrest!/ Ibid. 

• And see Puramore v. Johnson, 1 Lord 
Rayin. 566. S. C. 12 Mod. 376, 

5. It is vtithin the jurisdiction of as 
arbitrator io direct a party to go .before 
a government commissary, and verify 
vouchers. Athynsv. Baldwin, 1 Stark. 
202. Gibbs,J. l^lo. / 

* B. (b) How enforced. 

(And see Assumpsit I'.; Evidence 

c. (b)l. 

M 

6. An award upon a parol submis¬ 
sion, may be given in evidence undei 
the count for an account stated. Keen 
v. Batshore, 1 Esp. 194. Evre, C. J. 
1794. 
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ARREST, 


: 7* Ojumder a.co$it uTOnthe.origmal 
demand. * Kingston v. PhelpK Pea&e* 
22?, ; Kepycm, Ci J. 1794: ' * 

8. jBut.ta affect the defendant, it mast 
be ‘^wS thll'the plaintiff was also a 
party in ttij^ubmissiom. Ibid.' 

- S, V. Jmrarn v. Chaise, 45 East," 209. 

9. In an action on an f award, made 
pursuant to a judge’s order, the rule of 
court made thereon, is sufficient proof 
of the order without prodiu^ag it. JMll 
and another v. Halford, 4 Campb. 17. 
Ellenborough, C. J. 1814, 


•l 


B. (c) When available in collateral pro¬ 
ceedings. 

{And see post, Assumpsit F. N.; Evi¬ 
dence <J. (c)). 


461-j 'jSierge Yi JLovbbiy,' 6 East, 13] 
' 5 Taunt. 342, 


■ft*. A Vi' 

.*K % 

re. 


14. Where the submission is .to A. 
and B., arid such thiid .person as they 
shall appoint, to prove that A. and B. 
appointed C.^ it iw not enough to shew 
that C. acted with them in dhe arbi¬ 
tration, and to put in an award e&cjjted 
by the three, wherein the appointment 
of C: is recited.. Still and another v. 
Ilalfordy 4 Campb. 17, Ellenborough, 
C. j. 1814. 


ARREST. 


10. An award upon -a parol submis-1 
sion of the damages sustained by the 

S lainliff, may be sjiven by him in evi- 
ence in an action of tort; and it can only 
be resisted by that which would have 
vitiated the award, if it had been di¬ 
rectly in issue, Raily v. Lechmerc, 1 
Esp. 377. Kenyon, C. J. 1795. 

11. Semble, that an awar * made after 
issue joined, cannot be given in evidence 
under the original pleadings, but must 
be pleaded puis darrein continuance. 
Storey v. Jlloxam, 2 Esp. 504. Kenyon, 
C. J. 1790. 

And see Thomlinson v. Arrishin, 1 
Com. Rep. 330; Hawkins v. Colclough, 
1 Burr. 275. 

B. (d) How construed. 

12. Semble , that upon an award di¬ 
recting the defendant to assign leasehold 
premises to A. according .to Jaw, he 
cannot be required to execute an as¬ 
signment to A., his executors, adminis¬ 
trators, and assigns. Russel v. Head- 
ington, 1 Stark. 13. Ellenborough, C. J. 
1815. 

4 

C. Arbitrator, 

13. The law raises tto implied pro¬ 
mise to pay an arbitrator for nis trouble. 
Virany, executor, v. Wane, 4 Esp. 47. 
Kenyon, C, J. 1801., 

Add see Miller v. Robe , 3 Taunt. 


A. On civil process, 

(a) Whenffjblar. 

(b) Protection from arrest. 

(c) Discharge. 

B. On criminal charges, 

(a) By warrant. 

(b) Without warrant. 

A. On civil process. 

A. (a) When regular. 

1. A dwelling situated over a stable 
in an inclosed vard, is shut in from the 
stable and yard by a door at the top of a 
staircase. An officer who has gained 
admission to the yard, jeannot justify the 
'breaking open pf such door in the 
[execution of civil process. Hopkins v. 
Nightingale, ctalt. 1 Esp. 99. Kenyon, 
C.‘J. 1794. 

Acc. 3 Inst. 63. 

Sed vide Lee v. Gansell, Gowp. 1. 

And see 4 Taunt. 407, Burdctt v. 
Abbott. 

2. A defendant cannot be arrested by 
original between the return day of the 
writ and the quarto die post. Parrot v. 
Mumford, sheriff of Kent, 2 Esp. 585. 
Eyre, C. J. Maidstone, 1797. 

A. (b) Protection from arrest. 

3. If a bankrupt surrender within the 
forty-two days, the commissioners may 
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enlarge the time foj taking .}iis*exs»tfrin- 1 the search $mtil the written discharge 
ation, without an order frota th^ chan-1 arrives, Ibid, ... 


cellor; and the prartci;d v 'friitni arrest 
• extends to such enjprged tieae.. Davis 
v. Trotter; sketijp of Surrey, 3 Esp. 40. 
Kenyon, C. J. 1799.“ 

And a nominal verdict having been 
taken against the sheriff for an escape, 
the court of Ki B.directed a nonsuit to 
be entered. Ibid, and 8 T. It. 475. > 

Act;, cx parte Jackson, 15 Ves. 116. 

And see cx parte Johnson* 14 VeS. 
36. Ex parte Higginson, 12 Ves. 496. 

4. A bankrupt attending a dividend 
meeting several years after his last ex¬ 
amination is privileged from arrest. 
Arding v. Flower and Blackball, 3 Esp. 
117. Kenyon, C. J. 1800. 

5. C. 8 T. R. 534. 

5. Though he attend upon a notice 
from the messenger without a summons 
from the commjjjpners. Ibid. 

6. DefendadSm a civil suit, is pro¬ 
tected in coming to attend the trial. 
Solomon v. Underhill, 1 Campb. 229. 
Ellenborough, C. J. 1808. 

S. P. Lightfoot v. Cameron, 2 Bla. 
1113. 

And see Childcrxton v. Barrett, 11 
East, 439; Tidd, 196. 

Sod vide Practice, I. (b) 2. 

7. And if he be arrested eundo, the 
judge will grant a h.tlk.as corpus to dis¬ 
charge him. / bid. 

And sec Tidd, 5th ed. 784 ; Cth ed. 
Tiro. Abr. G tit. Privileges, &c. per totam. 
And will put off t be trial. Ibid. 

8. But thus must U; upon ]»ayment of 
costs ; unless it appear ttiat the plaintiff 
colludes with .he arresting creditor. Ibid. 


A. (c) Discharge. 

9. A sheriff is not bound to discharge 
.the defendant,uuless he receive a written 
discharge from the plaintiff'. Taylor v; 
Brander and Tebbs, sheriffs of London, 
1 Esp. 45. Kenyon, C. J. 1793. 

10. And after receiving such discharge, 
lie may detain the party a reasonable 
time, to search the office for other writs 
against him. Ibid. 

'll. And twenty-four or twenty-six 
hours will not be considered an unrea¬ 
sonable delay. Ibid. * 

12. The officer is not bound to make 


, B. On criminal .$harges. 

B. (a) By warrd&t. 

13. The father of a bastard brought 
before a magistrate and liberated on 
condition that he find sureties, inay, if 
he negleet^o procure them, be retaken 
upon, the same wan ant, provided the 
magistrate be alive. Dickinson v. Brown, 
et -ilt. 1 Esp. 218, and Peake, 234. 
Kenyon, C. J. 1794. 

14. A warrant to arrest a person, 
“ that he may be bound to appear at 
the next session of Oyer and Terminei,** 
may lie executed at any time. Mayhew 
v. Hill, ct at. 2 Esp. 683. Kenyon, C. J. 
1798. 

And the court of K. B. refused a rule 
to set aside nonsuit. Ibid, and 8 T. R, 
119. 

B. (b) Without warrant. 

15. A constable may of his own au¬ 
thority take a party into custody for a 
mere assault committed in his presence, 
Coupey v. Henley, IVhale and Webster. 
2 Esp. 540. Eyre, C. J. 1797. 

16. But, if he were not present at the 
affray, he cannot arrest without a war¬ 
rant, unless there be ground for sup¬ 
posing that a felony will ensue. Ibid, 


ASSUMPSIT. 

(And see Limitation of actions A.) 

A. Consideration. 

(a) . Where insufficient. 

(b) Illegal. 

B. Indebitatus for work and 

LABQUlt. 

C. Indebitatus, where maintain¬ 
able in respect of special con¬ 
tract. 

D. Indebitatus Ftan money paid. 
(a) By mr&j against principal. 

(b) Against co-snrety. 

' (c) On the other implied promises. 

D 
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E. INDEBITATUS FOR MONEY MAD 
AND RECEIVED. 

(a) To try the right to an office, 

<b) To recover money paid by mistake. 

(c) Upon failure of consideration . 

(d) Upon rescinding the contract. 

(a) To recover money obtained by fraud. 
(f| For money paid by one party to an 
illegal contract to the other. t * 

(g) For money paid by constraint. 

(h) For money paid under legal process. 

¥. Non assumpsit. 

A. Consideration. 

A. (a) Where sufficient. 

1. A promise, without any new con¬ 
sideration, to give time Tor the payment 
of a pre-existing debt, is not binding. 
De Symons v. Minchwich, I Esp. 430. 
Eyre, C. J. 1795. 

Sed vide, Aon. .ement, A. (a) 1. 

And see Pleading, H. (b) 1. 

2. Where the abandonment of a con¬ 
tract is the consideration of a new pro¬ 
mise, it must be shewn that the former 
was such as might have been enforced. 
Walker v. Constable, 2 Esp. 659. Eyre, 
C.J. 1798. 

And the court of C. P. refused to set 
aside nonsuit. Ibid, and 1 Bos. and Pul. 
306. See page 22, § 4. 60 § 9. 

3. Assumpsit will not lie upon an 
implied promise to pay an arbitrator for 
his trouble. Virany , executor , v. Warne,. 
4 Esp. 47. Kenyon, C. J. 1801. 

4. A. being possessed of information 

respecting a sum of money due to B. 
as a residuary legatee, obtains a promise 
of ten per cent, as the pri*^ of the com¬ 
munication. Semblc , that the agree¬ 
ment cannot be enforced against B. 
Jones v. Brindley#} Esp, 205. Kenyon, 
C. J. 1800, • 

jButit appears, from the report of this 
case, in 1 East, that the defendant was 
nonsuited on the form of his special count. 

5. After A. has paid the whole of a 
demand made by B. , part of which was 
doe to C. B. engages to indemnify A. 
against any c’aim by C., the consider¬ 
ation is sufficient. Lord Suffield v. 
Jintee, 2ftjaxk'ffi$. EQenborough, C. J. 
1*17. 


6. East India lieutenants returning 
home’ on a sick certificate, are to pay 
one thousand rupees and no more, “ for 
their passage and accommodation at 
the captain's table.” Without an ex¬ 
press promise, an officer, under these 
circumstances, is not liable to pay more 
than the rcgulation^price, though he has 
a cabin to himself, and others, for the 
same indulgence, pay an advanced price; 
it not appearing that the cabin would 
have been let to auy other person. 
Adder Icy v. Coohson , 2 C'ampb. 15. 
Elleuborough, C. J. 1809. 

A. (b) Illegal. 

7. No action lies for the price of 
libellous or immoral prints. Fores v. 
Johnes, 4 Esp. 97. Lawrence, J. 1802. 

And see Trespass^}. 6, 7. 

8. Where premig^fcf let for the 
express purpose nf f^stitution, no ac¬ 
tion can be maintained for the rent. 
Girardy v. Richardson , 1 Esp. 13. 
Kenyon, C. J. 1793. 

S. I*. Crisp v. Churchill , Selw. 65. 

Ace. Howard v. Hodges, ibid. 

Sed vide Lloyd v. Johnson, 1 Box. 
and Pul. 349. 

9. A person who sells articles of dress 
to a woman of the town, may maintain 
an action for the amount, though he had 
notice of her situation; unless it can 
also be shewn that he expected to be 
paid out of the profits of her prostitution, 
or that the clothes were furnished for the 
purpose of enabling her to carry it on. 
Bowry v. Bennett, spinster, 1 Campb. 
348. Ellenborough, C. J. 1808. 

10. An agent employed to purchase 
shares in an unchartered joint-stock 
company, fraudulently obtains from his 
employer double the premium paid. 
The transaction being prohibited by 
6 Geo, 1, cap. 18. both parties are in pari 
delicto; and no action will lie to recover 
the excess of premium. Buck v. Buck, 
1 Campb. 547. Mansfield, C. J. 1808. 

And see Rex v. Dodd, 9 East, 51G. 
post E. (e). 

B. Indebitatus for work and 
labour. 

(And see Arbitrament, C.) . 

11. In an action for work and ma- 
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terials, evidence of the badness of the 
workmanship ■ is admissible in reduction 
of the demand. Farnsworth v. Garrard, 
1 Campb. 38. Ellenborough, C. J. 
1807. 

And see ante Actions E» ; post* 
Pleading C. (c)„ 

12. And where a*wall is so badly 
built that it must be pulled ciown, the 
defendant will be entitled to a verdict. 

Ibid. 

Acc. Havelock v. Geddes, 10 East, 
555. 

And sc e Davidson v. Gwynne, 12 East, 
381. 

13. Unless the value of the materials 
exceed the expense of removing them; 
in which oase the builder may iccover 
the difference. Ibid. 

14. An auctioneer, through whose 
gross negligence Jfe sale becomes nu¬ 
gatory, can reqHtr nothing for his 
services. Denew v. Daverck. Ellen¬ 
borough, C. .1. 1813, 3 Campb. 431. 

15. Upon the delivery of trade uten¬ 
sils contracted for at a certain price, and 
as of a certain quality, the vendee may 
reject them after a reasonable trial, 
giving notice to the vendor to remove 
them. OLell v. Smith and another, 1 
Stark. 107. llayicy, J. 1815. 

1G. If the goods are not sent bach, 
and no notice is given to lake them 
away., the vendee must pay quantum 
valebant. Hid. 

17. hi an ad ion by heralds for making 
out defendant s pedigree, they arc bound 
to give som- general evidence that the 
peaigree is tru , or made out according 
to the laws of heraldry; unless such 
proof have been dispensed with by the 
acts of the defendant. Townsend and 
another v. Neale, 2 Campb. 191. Ellen¬ 
borough, C. J. 1809. 

18. In an action for work, &c. in 
ornamenting a house, defendant may 
inquire into the prices paid by ihc plain¬ 
tiff to artists employed under him, as a 
criterion of the fairness of the demand. 
Frieker v. French, 5 Esp. 79. Ellen¬ 
borough, C. J. 1803. 

19. A count for work and maleriols will 
cover a demand for attendances as a 
farrier, and for medicines administered. 
Clark v. Mumford , 3 Campb. 37. 
Ellenborough, C. J. 1811. 

Acc. Wood v. Grace, Barnes, 344. 


3 # 

20. A clerk retained by the quarter, 
may sue for the balance or the quarter, 
in the middle of whicli he had been die* 
charged, unless a dissolution of the com* 
tract proved. Gandall v. Pontigney , 1 
.Stark. 198. Ellenborough, C. J. 1815. 

21. An action lies for brokerage in 
procuring a medical partnership for de¬ 
fendant. Edgar x. Blick , 1 Stark. 464. 
Elleqjiorough, C. J. 1816. 


C. Indebitatus, where maintain¬ 
able in respect of special con¬ 
tract. 

22. A servant hired by the quarter, 
discharged without cause in the middle 
of a quarter, m-y recover the wages for 
the whole quarter in indebitatus as¬ 
sumpsit. Gnn dell v. Pnntigney, 4 Camp. 
375. S. C. 1 Stark. 118. Ellenborough, 
C. .1. 1*16. 

23. Where goods delivered on sale or 
return are not returned within a reason¬ 
able time, the value may be recovered 
in an action for goods sold and delivered. 
Hailey v. Goldsmith, Peake, 56. Ken¬ 
yon, C. J. 1791. 

24. Agreement for three months cre¬ 
dit, and then if further rime wished, a 
bill at three months, indebitatus assumpsit 
lies at the end of the first three months, 
if no bill given. Nixon v. Jenson, 2 
Stark. 227. Ellenborough, C, J. 1817. 

25. Where an agreement for sale is 
Assigned and unstamped, the purchaser 
may recover the deposit on the common 
counts. Adams v. Fairlaim , 2 Stark. 
277. Abbott, J. 1817, 

26. So if the vendor of an estate 

have not such*a*title as by the conditions 
of sale he engaged to make. Farrer v. 
Nightingale , 2 Esp. 64 Al Kenyon, C. J* 
1798. . W 

And see Johnson v. Johnson, 3 Bos. 
and Pul. 162, 6; Crimps v. Reade, 6 % 
R. 606; Giles v. Edwards, 7 T. R. 
181. 

27. Unless the terms of a special 
agreement, either by express stipulation, 
or necessary intendment preclude the 
party from recoverir g for work and la¬ 
bour generally, he is entitled after the 
contract has been executed, and the day 
of payment is arrived, to declare gene- 
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rally. Robson v. Godfrey and Thomas, 
Holt. 236. Gihlw, C.' J.131G. 

And *ee Ellis v. Ihtmlyn , 3 Taunt. 
52; Guy v. Gore, 2 Marsh. 273. 

28. A consignee who, in order to ob¬ 
tain possession of his goods, pays freight 
according to the gross weights expressed 
in the margin of the bill of lading, may 
recover the excess beyond the freight on 
the nqLweights. GmUdes v. Denison, 
Holt. 396. Gibbs, C. J. 1816. c 

And see Brown v. Hodgson, 4 Taunt. 
189. 

29. Assumpsit for the price* of a gun 
upon contract, to receive in payment 
another gun, and fifteen guineas over; 
held, that on defendant’s refusal to de¬ 
liver the other gun, a contract resulted 
to pay the whole price in money. For¬ 
syth and others v. JaVvis, 1 Stark. 437. 
Ellenborougb, ('. J. 18l(i. 

30. Upon an agreement to pav for 
goods by bill at two months, to be given 
at the end of one, the plaintiff may de¬ 
clare generally after the. expiration ol 
the three months. Heron v. Granger, 
5 Esp. 269. Ellenborough, C. .1. 1805. 

S. P. Brooke v. White, 1 IN. It. 330; 
Marshall v. Poole, 13 East, 98. 

And see Ac.knt. 

31. Mariners are to receive a shave 
of the net proceeds of the voyage, m 
case of faithful service, &c.—Money li.al 
and received will not lie against the 
owner, who has disposed of the cargo 
for the benefit of all concerned, unless 
an admission of faithful services, &c., 
r an be shewn. The declaration shoiftd 
otherwise he special, averring perform¬ 
ance of the conditions. Evans v. Ilennet, 
1 Campb. 300. Ellenborougb, C. J. 
1808, 

32. Defendant having contracted to 
finish houses in return for cordage, sold, 
•subsequently sijgteed that plaintiff should 

finish at oerendant’? expence. Held, 
that although nothing could be recovered 
which was par* of this agreement, with¬ 
out a special count; yet plaintiff could, 
tinder the common count, recover for ex¬ 
cess of cordage supplied beyond the 
agreement. Dunn v, Body, 1 Stark. 220. 
Ellenborough, C. J. 181.5. 

33. But scmhle, that the amount to 
be delivered under the agreement must 
have "been adjusted. Ibid. 


34. If goods lie sold to be paid for 
partly in inouey, and partly in goods, 
the vendor, after receiving the goods, 
cannot declare generally for the balance, 
but must sue on the special contract. 
Pahrr and another v. TFrst, Holt. 178. 
Gibbs, C. J. 1810. • 

35. Upon agreement to barter goods 
for goods, the balance is recoverable in 
money. Ingram v. Shirley, 1 Stark. .35. 
Ellenborough, (J. J. 1815. 

30. An outgoing tenant cannot de¬ 
clare for goods sold, against the incoming 
tenant, upon an executed agreement to 
take the fixtures. Nutty. Butler, 5 lisp. 
jl7G. Ellenborough, 0. J. 1804. 

S. F. Lee v. Itisdon, 7 Taunt. 188. 

37. Mariners are to receive a share of 
the net proceeds of the voyage, in case 
of faithful service, &e. Money had and 
received will not li^jigainsl the. owner, 
,vho h.ts disposed of the cargo for the 
benefit of all concerned, unless an ad¬ 
mission of faithful services, &c. can lit* 
shewn. The declaration should he spe¬ 
cial, averring pcrfoi mance of the con¬ 
ditions. Evans v. J hornet, 1 Campb. 
3t)0„ Mil on borough, C. J. 1808. 

See Action 1) (c) Bills and Notes I. 
(d) Gaming A. (a) 2n; Ytudor and 
Purchaser, 1, 2, s, f), jO, 1). 2. F. 3. 

30. Held, tliut a lender who has icci ivt rl 
a gun as a security, may recover in an 
an action for money lent, with tut first 
returning or tendering the gun. Lawton 
>\ Newfand, 2 .Stark. 73. Ehtulxuough, 
C. J. lh|7. 

Contra, Plowd. And see MSS. Year¬ 
book of Edw. l„ in I.. 1. Library, where 
the defendant having pleaded that she 
had deposited jewels as a security, which 
plaintiff' had not returned, the court re¬ 
fused to give judgment for the plaintiff, 
saying that they had no power to award 
restitution of the property. 


D. Indebitatus for money paid. 

P. (al By surety against principal. 
(And sec Limitation A, (b) 3.) 

39. An accommodation acceptor who 
defends an action at the request of the 
drawer, may recover the costs as money 
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paid to the use. of the lattpr without an 
undertaking in writing. Howes v. Mar¬ 
ty n, 1 Esp. 162. Kenyon, 0, J. 1794. 

' And see p. N. B. 103 B; ib. 12*2 K.; 
il>. 135 A. ; itj. 162 C. ; ib. 234, 5; ex 
parte Marshal lj 1 Atk. 130. 

And it seems that the drawer is liable 
for such costs without^) request. Jones 
v. Brooke , 4 Taunt. 464. 

40. In an action for contribution 
against a co-surety, a decimal ion by the 
obligee, as to the account to which lm 
carried money paid him by the principal 
obligor, is not evidence, unless the de¬ 
claration were made at the time of pay¬ 
ment ; the obligee must be called. Dunn 
v. Sire, Holt. 399. Park, J. 1«16. 

41. A. gives his promissory note for 
the debt of B., which the creditor ac¬ 
cepts in satisfaction.—Held, that A. may 
immediately sue B. for money paid to 
his vse. Barclay and P~oc>or v. Gooch , 
2 lisp. 571. Kenyon, C. J. 1797. 

Si mandatn int o funtbnn cmcris, utnim 
tpmm. preliuni dtderis ones nterum man¬ 
dat’', AN KT ANTKQVAM J)KK ? Et ITCtf 
tiifitur, in hoc esse m n ndati uottonrin, vt 
S’lscipinm obinjeJornem on re (o'versus t.e 
vcvktori co in pet' 1 . Dig. 45. 

Sod vide Ta’dorv. lliytfn is, 3 East, 169. 

And see A 'ujhtinnate, v. Drvismc, 2 
P'.a. <)<4 ; S. 5 Buir. 2592; Jones 
v. Br'-dry, 1 li;i>t, 1. 

42. Bail above may recover against 
tie, principal any sum which they have 
laiiiy evpended in endeavouring to take 
ben. Visit i v. Fallows, 5 lisp. 171. 
lillenborotn C. J. 1^04. 

S. V. <'u.l. 1. 55. 2. 

43. But they cannot recover costs 
which have been n:easioncd by them, 
unadvisedly resisting the payment ol 
those expenccs, lhid. 

And see Dv fjiddv.SrntJ, 3T. R. 274. 7. 

And see Fit - /.. Abr. Pledges 9: Parson 
v. Briddoch , 2 Yem. 60«; Philips v. 
Bitjrjs, Hardres, 164 ; M"r)ywcathr.r v. 
AVrou, 8 T. R. 186; Wright v. Morion, 
II Vcs. 12; F. N. B, 103 B; ibid. 
tiote b; 5 Vin. Abr. Contribution; Bar. 
Abr. Obligation, 1X5; post D. (<*'i 14: 
F. N. B. 102, (MX 

D. (b) Against a cn-surrtii. 

(And see Action, C (a) 6.) r 

41. A., at the request of IX. joins 


37 

him in giving security for the debt of 
C. ; B. is compelled to pay the whole; 
he cannot sue A. for a contribution. 
Turner v. Davies , 2 Esp. 478. Kenyon, 
C. J. 1796. 

Sed vido Cooke's case, 2Frecin, 97, 
pi. 107; F. N. B. 121. 1. 

4 r >. So where a sale-note does not 
specify any time for delivery, evidence of 
a verbal agreement, or of an usage in 
the tmde for removing the goodfrimme- 
diately,* is not admissible. Greaves v. 
Asklin, 4 C'ampb. 426, Elleuborough, 
C. J. 1816. 

And see Mildmay’s case, 1 Rep. 1766; 
Matter v. Living, 4 Taunt. 104; Pouvll 
v. Edmunds, 12 East, 10; Cuff v. Penn , 
1 M. and S. 27. 

46. Time. given to one co-surety Jops 
not discharge the rest. Dunn v, Sice, 
Holt. 399. Pan* J. 1816. 


I), (c) On other implied promises. 

47. A sheriff’s offiepr who pays the 
debt to the plaintiff, in consequence of 
the neglect of the defendant’s attorney 
to pot in bail according to his under¬ 
taking, cannot recover the amount, with¬ 
out shewing the defendant’s conseut to 
the payment, or the issuing of an at¬ 
tachment against the sheriff. Griffin, v. 
Roberts, 1 F.sp. 383. Eyre, C. J. 1795. 

4H. And it was doubted whether or 
not the action could have been main¬ 
tained, had such proof been produced. 
Ibid. 

N. That no action will lie, see Fuller 
v. Prest, 7 T. It. 109; Parker v. Eng¬ 
land, 2 Smith, 52 ; S. C. Tidd, 122. 

49. But an officer who discharges the 
defendant, on jtayment of the sum in¬ 
dorsed and costs, and afterwards, to pre¬ 
vent an atta< hment, pays the original 
plaintiff the residue d§ hi$ demand be¬ 
yond the sum swwm to, may recover the 
amount as money paid to the defendqnl’s 
use. Cordron v. Lord Massareene, PcaSce, 
143. Bullev,1792. 

50. A. being in the Fleet on mesne 
process, at the suit of B., the latter 
countermands a written authority for 
his discharge. The. warden imagining 
that such an authc. ity is not revocable, 
discharges the defendant; and issued for 
an escape. lie has no remedy over 
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MRluwt A., having been guilty of a breach 
of duty. Eyles v. Faikney, Peake, 144, n. 
Kenyon, C. J. 1792. 

And the court of K. B. discharged a 
rule for a new trial; ibid. 

And see 8 East, 172. n. S. C. differ¬ 
ently reported. 

51. Though in a former case it had 
been held that if after a voluntary 
escape the sheriff was obliged to pay 
the debt, he might recover the amount 
as money paid to the debtors use. 
Morris v. Bulkley , for Berkley, J Peake, 
144. n. Yates, J. assisted by Gould, .1. 
Worcester.# 

S. C. 8 East, 172. n. 

52. If in consequence of the defect of 
the memorial of an am. jit y, the grantee 
sue his own attorney for negligence, 
and recover from him the amount of tht 
consideration, it is not money paid to 
the use and at the request of the grantor. 
Burdtm, qent. v. IVebb, 2 Esp. Kenyon, 
C.J. 179*7. 

53. An action is brought by the vendee 
of an estate against Lhe auctioneer, to 
recover the deposit. The principal not 
coming in to defend after votire, the 
auctioneer pays the deposit, the interest , 
the duty, and the costs of suit, to the ven¬ 
dee. The auctioneer may recover the 
interest and duty as money paid to the 
use of the vendor, but must declare spe¬ 
cially for the costs. Spurrier v. Elderton, 
one. See, 5 Esp. 1. Ellcnborough, C. J. 
1809. 

^ And see Moore v. Pyzke, 11 East, 52; 
Vendor and Purchaser, E. 

As to the effect of the notice, see 
3 T. R. 377; Y. B. 10, H. 6, 26' ab. 
F. N. B. 135 A.; Fi;z. Abr. Warranty 
de Charters, 9, 16, Pothior, Contr-.it do 
Vent**, part 2, chap. 1, sept. 2, num. 95: 
Maydew v. Forrester, 5 Talmt. 615. 

55. A candidate at an election for 
members of parliament is liable for no 
expenses except such, as are imposed 
rijjfin him by positive statute, ot by his 

consent, express or implied. Mtrrn 
v. Burdett, bart., 1 Campb. 218. Ellen- 
borough, C. J. 1808. 

56. A candidate is hable to the sheriff 
for his proportion of the expense in¬ 
curred in administering the oaths of 
allegiance and supremacy, under 34 
Geo. 3. cap. 73, upon the requisition of 
another candidate, this statute not being 


confined to county elections^ Morris v. 
Burdett, hart., 2 Campb. 218. Ellen- 
borough, C. J. and K. g. 1808. • 

57. But a candidate for thp represen¬ 
tation of a city or borough, is not liable 
for hustings erected without his own con¬ 
sent, or that of his agents.' Ibid. 

58. Sccus in a cpunly election, where 
the candidate is made liable by 18 Geo. 
2. cap. 18. s. 7. Ibid. 

59. A. declares to the sheriff that a 
particular candidate disclaims all parti¬ 
cipation in the expenses of the election, 
and, at the same time, requires tickets of 
admission to the hustings for the friends 
of that candidate. If the candidate ad¬ 
mit A.’s authority, he is bound by such 
demand to contribute to the expense of 
erecting the hustings. Ibid. 

60. And rfthe authority be denied, the 
disclaimer must pass for nothing. Ibid. 

61. In such case, proof that the hust¬ 
ings have been used by persons, whose 
acts the candidate has adopted, will be 
sufficient, to make him liable. Ibid. 

62. The goods of A. are taken in ex¬ 
ecution at the suit of 11. after a secret act 
of bankruptcy, and the money levied is 
paid over tc B. The assignees recover 
in trover against 11., the sheriff, and the 
bailiff; and the damans and costs are 
paid by the bailiff; IC is not bound to 
indemnify the bailiff, or to contribute for 
money in respect of the damages and 
costs. Wilson v. Milner, 2 Campb. 452. 
Klleuborough, C. J. 1801. 

And see Philipsv. Biggs, Hardres. 164; 
F. N. B. 162. C. D. 

63. But the levy money may be re¬ 
covered, being money paid over to the 
defendant under a mistake, when the 
bailiff was ignorant of A.’s bankruptcy 
and of the right of the assignees to the 
amount. Ibid. 

64. Goods come to A., a wharfinger, 
consigned to B. C., believing them to 
be meant for himself, carries them away 
and uses them. A. pays B. the value of 
the goods. This is not money paid for 
C.’s use. Sills and others v, Laing, 
4 Cam rib, 81. Ellcnborough, C, J. 
1814. 

65. A dinner is ordered by a person 
authorized by the parties to a wager, and 
the winner pays the amount of the tavern 
bill; it is money paid to the use of the 
loser. Hussey v. Crichett , 3 Campb. 168. 
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Mansfield, C. J. 1811. and C. P. f £. 
1812. 

66. Joes not lie against a 
trustee for creditors until the propor¬ 
tions have been ascertained. Robson v. 
Andrade, 1 Stark. 372. Ellenborough, 
C. J. 1816. 

E. Indebitatus port money had 

AND RECEIVED. 

And see Agent A, 10. 

E. (a) To try the right to an office. 

67. An officer who has power to ap¬ 
point a deputy, cannot recover fees re¬ 
ceived by an intruder into the office of 
deputy, /here the fees payable to the 
principal and the. deputy are distinct. 
Green v. Hewitt, Peake, 182. Kenyon, 
C. J. 1793.' 

And see F. N. B. 179, K. note a. 

And as to the origin of this mode of 
trving the title, s e lb mini v. Wood, T. 
Jon. 128, 7, 8 ; S. C. 2 Show 21,4 ; S. 
C. 2 Lev. 14">; Karl of Movnlnyi'r v. 
Lord Preston, 2 Vent. 1 79, ] : Rains v. 
Commissary of diocese of Canterbury, 7 
Mod. 147. 

v 


E. (b) To rcower money paid ly mis¬ 
take. 

And see Insurance, H. (d). 

68. Money paid by mistake to the 
trustees of an insolvent estate, cannot he 
recovered from the trustees after they 
have made .. final dividend, b'ydell v. 
Clark ct alt. 1 Hsp. 447. Kenyon, C. 
J. 1790. 

69. Held that to recover from assig¬ 
nees the amount of a bill sent to the 
bankrupt for a specific purpose, it must 
be shewn that the product of 1 lie hill ac¬ 
tually came into the hands of the de¬ 
fendants, with knowledge of the appro¬ 
priation. Kieran v. Johnson and an¬ 
other, awgvees of Macmastcr , 1 Stark. 
109; Bayley, J. 1815. 

But see Bankrupt, F, (c). 

70. An over payment of freight occa¬ 
sioned by the difference between the 
weights, expressed by the bill of, lading 
and the real quantity, may be recovered 
back. Geraldcs v. Denison, Holt, 346. 
Gibbs, C. J. 1816. 


ft 

71. This action will not lie against a 
party to whom the plaintiff's bankers 
have paid by mistake a sum of money 
which the plaintiff Ibdged with them for 
a specific purpose; as there is no privity 
of contract between the parties, and the 
plaintiff’s claim on his banker is not af¬ 
fected by such payment, Rogers v. 
Kelly, 2 Campb. 123. Ellenbdtough, 
C. J. 1808. 

Ajid see Price v. Ncde, 3 Burr. 1354 ; 
S. C.*l B!a. 390. 

72. The sheriff may recover back mo¬ 
ney levied after an act of bankruptcy, 
and paid over to the partyj^whose suit 
the execution issued. Wilson v. Milner, 
2 Campb. .452. Ellenborough, C. J. 

!81i>. 

73. Interest was. held to be recover¬ 
able upon a count stating llic loss of the 
use of deposition the purchase of an 
estate to which no title could bo made. 
Dc Bernals v. Wood , 3 Campb. 258. 
liilenborough, C. .1. 1812. 

.Sod vide Sugdon. 

74. Money cannot be recovered from 
a person who would, after such recovery, 
have a claim against the plaintiffs to the 
same amount, for damages occasioned by 
their negligence as his factors m the par¬ 
ticular transaction. Simpson and an¬ 
other v. Swan, 3 Camp. 291. Ellcubo- 
rough, C. .1 I S 12. 

75. A client paying the whole of his 
attorney’s bill, and then taxing it, cannot 
recover the difference. Gower v. Pop- 
kin, 2 Stark. 85. Ellenborough, C. J. 
1817. 

E. (c) Upon failure of consideration. 

76. In an action against A. for the 

value of fixtures sold by him without, 
title, it is no defence that A. paid B., the 
former tenant, for them, and sold them 
bona fide to the plaintiff. Robinson v. 
Andcrlon, Peake, 94. Kenyon, C. J. 
1791. * ^ 

Sed vide Bree v. Ilolbcck, Dov.gl.||30, 
54. 

And see Dig. 12, 6, 37; Pqthier. 
Traitc de Paction condictio indebiti, part 
3, sect. 2, art. 1, nmn. 143. 

77. But A. will have an action ovei 
againsj B., and nr y perhaps re< over the 
costs of the first action. Ibid. 

And sec Ktnricke v. Barges, Fra. 
Moore, 120. 
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78. Assumpsit for money had and re¬ 
ceived, does not He against the findeT of 
bank notes, without proof that he has 
converted them into money. Noyes v. 
Price and another. Select Cases, 242. 
Guildhall, 1776. 

79. Money advanced on account to a 

manufacturer who executes an order in 
an insufficient maimer, cannot be reco¬ 
vered in indebitatus assumpsit. Cart¬ 
wright v. Rowley, 2 Esp. 723. Kenton, 
C.). 1799. ) * 

80. In an action to recover back a de¬ 
posit upon the purchase of an estate, it 
is not suhieflpt for the plaintiff" to shew 
that he has been advised by conveyancers 
not to accept the title; the defect, of title 
must he Moved. CantJ» Id v. Gilbert , 4 
Esp. 22l^ Ellenhorough, C. J. 1 SOU. 

81. In such an action the expenses in¬ 
curred in investigating the title cannot 
be recovered; except, perhaps, where 
the plaintiff declans specially. Ibid. 

S. C. not S. I*. 3 East, 5i(j. 

82. But it has lien* since admitted, 
that where the plaintiff'ri<‘c\au>sspecially 
he is entitled to recover such expense. 
Turner v. Rcauruin , Sngd, Vend, and 
Purch. 193. Ellenborough, C.j. 1800, 

83. And it had been before so ruled in 
Richards v. Barton, 1 Esp. 268. Ken- 
ycm, C. J. 1795. 

Acc, Flurcun v. Thornhill, 2 Bla. 
1078; post Vendue, E. 2, 4. 

E. (d) Upon rescinding contract. 

84. An action cannot be. maintained 
to recover back money deposited with a 
stakeholder upon a wager left to his 
decision, after the wager has been de¬ 
termined against the plaintiff. Bruneian 
v. H'blcrt, 4 Campb. 37. • Dampier, .1.1 
1814. 

E. (c) To recover money obtained by 
fraud, " 

8o. A. having obtained a billfron. B. 
upon false pretences, becomes a bank¬ 
rupt, and his assignees receive the 
amount. This is money received to the 
use of B. Harrison v. JValkrr and an¬ 
other, assignees, frc. Peake, 111. Ken¬ 
yon, V. J. 1792. 

And see Willis v. Freeman, 12 East, 

65G, 


86. Seniblc, that this action ites 
against an infant for money embezzled by 
him. Bristow and others, assignees, V. 
Eastman, Peake, 223, and 1 Esp. 172. 
Kenyon, C. .1. 1794. 

And see Jennings v. Rundall, 8 T. R. 
335. 

87. Where A. advances money to B. 
to be returned to him in three months, 
unless 11. within that time procure an 
appointment, which B. knows to be un¬ 
attainable, A. may recover the amount 
without wailing for the expiration of the 
three months. Hagan v. Slice, 2 Esp. 
522. Kenyon, C. J. 1797. 

88. Semitic, that if a legatee obtain 
payment from the executor by fraud, the 
'utter may nuner buck the amount; as 
the dcf'nukml's right to the money de¬ 
pends upon u question which is not of 
common-law cognizance. Crock.ford v. 
Winter, 1 Caiupb. 124. Kllcnbovough, 
C. J. 1807. 


Li. (f) F‘<r mountjia id. by one party toon 
illegal contract to the other. 

^9. Semblr, that no action will lie to 
recover money paid for procuring an of¬ 
fice under government though the treaty 
be broken off". Bickurd v. Bonner, 
Peake, 221. Kenyon, C. J. 1793. 

S. P. Symonds v. Dixon, K. 11. E. T. 
1803, 1 Law journal, 310. 

Sod vide Walker v. Chapman, Lofft. 
Dougl. 471; Tappcndcn v. Randall, 2 
Bor. and Pul. 467; Williams v. H<‘dley, 
H East, 378, 81, n. 2; Aube.rt v. Walsh, 
3 Taunt. 279; Whiilingham v. Bnrgoync, 
3 Anst. 990. 

| 90. Or money paid to procure a par¬ 

don. Norman v. Cole, 3 Esp. 253. 
Eldon, C. J. 1800. 

Contra, Wilkinson v. Kitchen, 1 Lord 
Rayrn. 89. 

91. A party who knowingly enters in¬ 
to an illegal contract, cannot recover the 
money which he has paid in pursuance 
of such contract. Drummond v. Decy, 
1 Esp. 152. Kenyon, C. J. 1794. 

Acc. Booth v. Hodgsm, 6 T. R. 405; 
Mitchell v. Cochburn 2 II. Bla. 379; 
Branton v Teddy , 1 Taunt. 6; Clarke 
v. Shrr, Cowp. 197, 200; Browning v. 
Morris, ibid, 790; Lowry v, Bovrdicu, 
Dougl. 451 ; ante A. (h). 
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Ked vide Tenant, v. Elliott, I Bo;., and 
t’ul. 3; Farmer v. Russel, ibid, 297; 
J agues v. Cloligktly, 2 Bla. 1073; Jaynes 
v. Withy, 111. Bla. 65. 

And see Davis v. Edgar, 4 Taunt. (>3; 
Claridge v. Iloare , 1-1 Ves. 59. 

92. Where, upon lottery insurances, 
tlie assured has received upon losses, a 
sum exceeding the amount of the pre¬ 
miums paid, he cannot recover the pre¬ 
miums. King v. Scrape, 1 Esp. 432. 
Kenyon, C. J. 1795. 

93. If A. insure n uni hers in the lot¬ 
tery with B. who re-insurcs with A. 
cannot recover the amount of the pre¬ 
mium from C. Ibid. 

94. A. agrees to share with B. m an il¬ 
legal water, which the latter lias made 
with 0.: upon the wager being decided 
in favour of B., he pays \. his share, but 
never receives the amount liom C., who 
destroyed himself. St,able, that li. may 
recover from A. the amount of the money 
so paid. Simpson v. liiiss, t loir, 273. 
liibbs, C. .T. Is Hi. 

94. If the lather of an noprenlin' seek 
to recover hack a sum ; a d upon tiio ex¬ 
ecution of an indenture of apprentice¬ 
ship, void hy 8 Ann. cap 9. s. 39. foi 
not truly expressing the premium, he 
must shew that he was imposed on by 
the defendant. Shepherd v. Half, 3 
Campb. 130. Ellenboreugh, <’..!. 1812. 

E. (g) For monru paid by constraint. 
(And see Atijs.vr, E; Bastard, A. (b)). 

90. Money paid upon a threat of an 
action, and upon a refusal to communi¬ 
cate facts, which, if disclosed, would 
have furnished a g- >orl defence, may he 
recovered back. Hodgson v. Williams, 
0 Esp. 29. Mansfield, <'. J. 1806. 

Ace. Dig. 12. (i. 65. 1. And sec 
post, Bastard, A. (h). 

And sec Chatfidd v. Paxton, 2 East. 
471, n.; Chilty on Bills, 249, S. C. at 
Nisi Prius. 

97. But a voluntary payment of an il¬ 
legal demand, without an immediate 
and urgent necessity, as for the. redemp¬ 
tion or preservat ion of person or goods, 
cannot be recovered hack. Pulliam v. 
Down , 6 Esp. 26, n. Kenyon, C. J. 
1798. 


41 

E. (h) For money paid, under legal pro¬ 
cess. 

(And see Execution, A. (c) 2.) 

9«. An overpayment of rent under a 
distress, cannot be recovered as money 
had and received by the landlord to the 
tenant’s use. Knihbs v. Hall, 1 Esp. 
*4. Kenyon, C. J. 1794. 

Recognized in Lothian v. Henderson, 
3 Bfts. and Pul. 530. 

IS. P. in the case of a distress, damage, 
feasant. Lvvlon v. Hooper, Cowp. 414. 

Ace. Pothicr, Trait** de Paction eon- 
dictio iudebiti, part 3, sei. 2, art. 2, 
nmn. 1.57. But see Hast. 576, 7, pi. 5; 
7 H. 5,7, n. cited F.N. B. 10 €. (a). 

99. A. being sued hy more 

than he conceives to he due/rciling B. 
that he does it witiinut prejudice, and 
.that he shall hung an action for the dif- 
lerenc o. A. cannot recover the overpay¬ 
ment. liwen v. M*Finally, 1 Esp. 

| 279. Kenyon, .1. 1795. 

And see Knnp v. Prior, 7 Ves. 237 ; 
Snowball v. Picnris, Bunh. 175$ Demon 
v, Minshatl, ibid. 178; Anstruiher v. 

■ Chridh, ibid: IPotU v. Robinson, ibid. 
i 2'»: l Vemon, 176; Dig. 12, 6,35; 
12, li. 50. 

100. A. being sued by B. gives a cog¬ 
novit, hut afterwards pioduccsa receipt, 
which H. refuses to allow, contending 
that it is r forgery; A. pays the debt; 
the amount cannot be*recovered. Mar¬ 
riott, gent. v, Hampton, 2 Esp. 54H. 
Kenyon, C. .1. 1797. 

101. And the court of K. It. refused u 
rule for a new trial. / bid. and (less 
fully) 7 T. 11. 269. 

Acr. Dig. 12, 6, 35; Ibid. 17, l, 29, 
5 ; Cod. 7, 52, 4. And see E. N. B. 
181, A. F.,'Kandcbrrti!i v. filahe, Har- 
dres, I94;*Sav. 70; Scott, v. Xesbit, 2 
Bro. (’. c. 641 ; Ware. v. H>rwnod, 1 4 
Ves. 28, 31. But see ante, Action on 
the Case, B-(f). 

P'l. Assumpsit lies against a shoriip re¬ 
taining more tnan his dues. Lnnejdu/ \. 
Jones, 1 Stark. 315. Eilenbolough, C. 
J. 1816. 

F. Non assumpsit, 

102. In an ac..ou h\ an md* >rs< 
against aurptor, tut act of haul.ruptet, 
commit led hy the pujee^ hehue mdei'-e- 
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maAt is t good defence upon the general 
iwe, jPw knrton v. Adams and Jmdnslr, 
$11. Kenyon, C. J. 1797. 

8* admit. Arden v. Watkins, 3 

East) 322,3. 

103/A release maybe given in evi¬ 
dence under non assumpsit Miller v. 
j4m, 3 Esp. 231. 3. Kenyon, C. J. 
1800. 

And see Sullivan v.*Matthews, Dougl. 
106,10; Gilb.C.P. 64. 

104. But theplaintiff may shew that 
the Telease was obtained by fraud. Mil¬ 
ler v. Aris, tibi supra. 

1 05. It is no deface that policies of in¬ 
surance have been deposited with the 
plaintiff by way of collateral security, 
upon tdjiit arbitrator? have awarded a 
certainVPn to be due; but if the 
amount nad been actually paid, it would 
have been a discharge pro tanto. Scott 
and others v. Lifford , 1 Campb. 246. 
EUenborough, C. J. 1808. 

S. C. not S. P. 9 East, 347. 

106. In assumpsit upon an express pro¬ 
mise to the mother of a bastard cnild to 
pay for its maintenance, it is no defence, 
that the defendant has since discovered 
that the child is not his. Shaw v. 
Whiteman, Peake, 29. Kenyon, C. J. 
1791. 

107. Payment by bills is prim/I facie an 
answer to a money demand, without 
shewing that such bills were discharged. 
JTebden v. Hartsir$ t et alt. 4 Esp. 46. 
Kenyon, C. J. 1801. 

108. If, after action brought, the debt 
be paid without a rule of court, or 
judge’s order, the plaintiff is entitled to| 
a veidict. Atkinson v. Thornton , 1 
Campb. 559 n. EUenborough, C. J. 
1808. 

109. S. P. Toms v. PorreP, 6 Esp. 
50. Heath, J. Kingston, *1806. 

S. C. 7 East, 538; 3 Smith, 554. 


ATTORNEY. 

A. Certificate. 

B. Bin. OF COSTS. 

(a) In what eases to be delivered. 

(b) To whom. 

(e) At what place . 


(d) At what time. 

(e) Evidence in support of. 

C. Liability for misconduct. 

(a) Plaintiff's loss, how proved. 

(b) Defendant, how r shewn to be an at* 
torney . 

(c) Gross negligence, what shall be. 

D. Summary Jurisdiction of tub 
court over. 

E. How protected. 

A. Certificate. 

1. If A. and B. carry on business to¬ 
gether as attorneys, A. is liable to the 
penalty for not entering his certificate, 
though it appear that, by a private ar¬ 
rangement, A. was to derive no benefit 
from the suit, in respect of which the 
penalty is claimed. Edmonson , qui tam. 
v. Davis, one, frc. 4 Esp. 14. Kenyon, 

C. J. 1801. 

2. Dvbitatur , whether an attorney ijflK 
liable to distinct penalties in respect or w 
each step which he takes in a cause 
without having entered his certificate. 
Ibid. 

3. In an action for practising without 
a ceuificate, the act charged was the su¬ 
ing out of a serviceable latitat. The 
plaintiff proved the entry of the pnecipe 
in the filacer’s book, and that notice had 
been given to the defendant to produce 
the writ of which he proposed to give a 
copy in evidence. Held, that it was in¬ 
cumbent on the plaintiff to produce an 
office copy of the writ as returned; or to 
prove that search had been made in the 
treasury for such return, and that after 
the return day it was in the hands of the 
defendant. Edmonstone v. Plnisted, gent 
4 Esp. 160. EUenborough, C.J. 1R02. 

4. Where the act charged is the filing 
of a declaration, “ in a certain suit de¬ 
pending," it is sufficient to produce a 
declaration taken out of the office, in¬ 
dorsed to plead in the hand-writing of 
the defendant. Ibid. 

I 5. Semite , that the notice of action 
against a magistrate must he indorsed by 
an attorney who has taken out his certi¬ 
ficate. Sabin v, De Burgh and others. 
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2 Campb. .196. Elleuborough, C. J. 
1809. 

6. But proof that the attorney had 
ordered his clerk to take out a certificate, 
and had given him money for that pur¬ 
pose, is sufficient evidence of qualifica¬ 
tion. Ibid. 

B. BltX*OF COSTS. 

B. (a) Delivery of. 

7. One attorney may bring an action 
for business done as agent for another [ 
attorney without delivering a bill signed. 
Bridges, one. See. v. Francis, Peake, 1. 
Kenyon, C. J. 1790. 

8. S. P. ruled in Nelson v. Garforth, 
1 Esp. 221. Kenyon, C. J. 1794. 

9. S. P. ruled in Jones, one , Sec. v. 
Brice, Peake, 2n. Lee, C. .1. 1748. 

• V And see Dixon v. Plan 1 , 1 Doug. 199, 
n.; ex-parte Peuvcrofi, ibid, 200, n ; 
Groom v. Svmonds, Tidd, 38 C>; Ford v. 
Maxwell, post. 12. 

10. A hill for business dope at thei 
quarter scsshms must be signed and dp- 

felivered. Donor on v. Clarke, 1 Esp. 

f 137. Kenyon, C. J. 179-!. 

And thi- court, of K. B. set ashle a no¬ 
minal verdict for the piuiuhii. Ibid, and 
5T.R.6P4. ‘ 

And see Ashton v. Molincux, Panic?, 
132. 

N. But a bill for soliciting an act o'i 
parliament cannot b<- lined, Wheeler, 
ex-parte, 3,V. ami B. 21. 

Qu, A' to cos*s (>f prosecuting wiito 
of error m 1). P. Il-d. 

11. 'f! it. plaintiff's attorney fin not 
proceed with the cause after payment of 
the debt and part of the costs, for the 
purpose of recovering the remainder of 
the costs, to which his right is doubtful. 
Charluiood, et alt. v. Bcrridgc, 1 Esp. 
345. Eyre, C. J. 1795. 

12. One attorney suing another for 
business done before Ihe admission of 
the latter, need net deliver a bill. Ford, 
gent. v. Maxwell, gent. 1 Esp. 420. 
Eyre, C. J. 1/95. 

And the court of C. P. refused a rule 
to enter a nonsuit. Ibid, and 2 H. Bla. 
589. 

13. Where costs in chancery are di¬ 
rected to be taxed, and infants are par¬ 
ties, the taxation is made as between 


party and party. After the payment, 
therefore, of such taxed costs, the rlir y t 
is liable for the extra costs. Ford v. 
Maxwell,'ibid. 

14. To entitle an attorney to set- off 
his fees, he must deliver a bill signed. 
Bvlman v. Birbgtt, 1 Esp. 449. Kea» 
yon, C. J. 179 oT 

S. P. Murphy y. Cunningham, 1 Anst. 
198. 

,15. But it is not necessary that a 
month should intervene between the de¬ 
livery of the bill and the'trial; Ibid. 

1 5. Where the demand is merely for 
filing a warrant of attorney, a bill must 
be delivered. Sandom, gent, one, Sfc. v. 
Bourn, 4 Campb. 68. Ellenborough, 

C. J. 1814. 4BK. 

And see Winter v. Payne, f^T. R.645; 
ex-parte Prickett, 1 N. R. 266. 

1“. Copy -4 a bill is evidence without 
notice to produce the original. Ander¬ 
son, admbostrotor, v. May, 3 Esp. 167. 
Eidwti, C. .1. 1800, 

And the court of C. P. refused a rule 
for a new trial. 2 Bos. and Pul. 237. 

]N. An attorney cannot recover the 
money paid out of pocket, if he has neg- 
i>*cled to deliver a bili; even where he 
bus agreed to wave, the remainder of his 
<!- r.iunu. Miller, one. Sec. v. Towers, 
Leake. 102. Kenyon, C. .1. 1790. 

1 ! ’. l-tcvs, where the money out of 
pocket, is money paid to the opposite 
party by the express direction of the 
client, has never been carried to the ge¬ 
ne: n 1 account, and is sued for separately. 
lb r, Ion, one, S'c. v. G.tivia, 3 Esp. 149. 
!haih, J. i890, Kingston. 

Sed vide Dili v. Humphreys, 2 Bo*. 
r.ud l'ul, 343; Mowbray v. Fleming, 11 
East, 2 

20. But the separation cannot be made 
at the trial. * Crowder and others v. Slice, 

1 Campb. 437. Elleuborough, C. J. 
180 s ;. 

22. Delivery of the bill at the client's 
eon niing house is not sufficient. Hill, 
one. See. v. Humphreys , 3 Esp. 254. 
Kenyon, C. J. 1800. 

And the court of C. P. discharged a 
rule for setting aside nonsuit. 2 Bos. 
and Pul. 343. 

23. It is sufficient to leave the bill at 
defendant’s last ' noim place of abode. 
Wadcson v. Smith, 1 Stark. 32 1. El- 

■ lenborough, C. J. 1816. 
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24. An attorney may bring a# action 
for his fees at the expiration of a lunar 
month from the delivery of his bill. 
Hurd, gent. v. Leach, 5 lisp. 168. EI- 
knborough, (*. .1. ]K()4. 

29. Undertaking to pay what shall 
appear duey admits tlmretainer. Lee, 
t>ru>, Sfc. v. Jones, 2 Campb. 4i»6. El- 
kmbganugh, C. J. 1810. 

2(7. Therefore, in an action on the hill, 
it is sufficient to produce the judge’s «r- 
*h-r for the taxation, the defendant'un¬ 
dertaking, and the master’s allocatur. 

mi. 

27. Without proving the several items 
having Won done; Phillips v. Roach, 
Esp. D. 3V. I*. It). Hereford Summer 
Assizes, 1762. 

28. Provided a foundation ho laid by 
shewing the existence of the causes and 
business in respect of wliR-h the charges 
are made, ami proving the main articles. 
Anon, Esp. I). N.P. (0. Smith ft. Staf¬ 
ford, 1763. 

And see Tidd, 38!). 

29. Where two persons who are not 
partners, are liable for business done on 
their joint retainer, it is sufficient if the 
attorney deliver a copy of his bill to the 
party who lias been entrusted with the 
management of the business. Pinchctt, 
gent. v. lion- and Jarrat*, 2 Campb. 277. 
Ellenborough, (*. .1. 1809. 

30. In an action against bail for ihe 
costs of rendering a tender of their costs, 
is invalidated by a subsequent refusal by 
one of the bail. Reirse Ruwhs and 
another, 1 Mark. Ellenborough, l’. f. 
L s 16. 

N. After delivery of a bill to the in¬ 
testate, it is not necessary to rc tWiver it 
to administrator. Reynold}, v. Caswell, 
4 Tamil. 193. e 

31. Scvib/e, that separate* bi; ! s need 
not be delivered to underwriters who join 
in the consolidation rule, Crowder v. 
Shee, uhi supVa. 

32. Semble, that an attorney may 
maintain an action against assignees of a 
bankrupt, upon a bill delivered a month 
before the commencement of the suit, 
though not taxed by a master in chan¬ 
cery. Pinched v. 1/ore, vbi supra. 

33. Bail to the sheriff are prima-faeie 
fiahle to the attorney for the expense of 
putting iu hail above. Hector v. Car¬ 
penter , 1 Mark. 19 >, Ellenborough, C. 
J. 1816. 


And sec Lyng v. Rercll, 5 Wcntw. 145. 

34. If, after action brought, the deht 
l»e paid witliout the knowledge of plain- 
tiff’s attorney, the plaintiff may proceed 
for the costs. Toms v. Powell, 6 Esp. 
40. Heath, .1. Kingston, 1806. 

And the court of K. 11. refused to grant, 
on this ground, a rule nisi for a new trial. 
7 East, 536; S. C. 3‘Smith, 554. 

And see Smith v. Urochlcshury, 1 Anst. 
61 ; Swain v. Senate, 2 N. R. 99; Chap - 
man v. Ilaw , 1 Taunt. 341; Middleton v. 
Hill, 1 M. and S. 240; post, E. 3,4. 

35. It is no defence to an action by an 
liittorney for Iris bill, that he neglected to 
file a plea of nonjoinder in abatement, 
when instructed to do so expressly for de¬ 
lay. Johnson, gent. v. Alston, 1 Campb. 
176. Ellenborough, C. J. 1808. 

36. Or that the bill was incurred in 
suing out a commission of bankruptcy, ia 
consequence of a mistaken representation 
by the plaintiff that it would operate in 
the Isle of iVlnn. Pasmore v. Jiimie, 2 
Marine, 59. Elh'iil>orongh, ('. J. 1817. 

Et vide. Dig, 17, 1, 29, 4 ; Templet v. 
M % Lachlan, 2 A’, li. 136. 


C. 1.1A1M.1TV KOU JHISCONDVCT. 

C. (<■! VJaintiff's loss, htnr proved. 

37. Declaration against an attorney 
for suffering A.to be superseded, averred, 
that A. was just I t indebted to the plain¬ 
tiff. It was prow <1 that A. was a married 
woman. The variance was held fatal. 
Lee v. Ayrton, one, &;c. Peake, 119. 
Kenyon, <5. J. 1792. 

38. Dub. whether, if the averment 
had been omitted, the action would have 
lain. Ibid. 

N. ’I hat it would not, see Gunter v. 
Clayton, .2 Lev. 85; Alexander \. Ma¬ 
caulay, 4 T. R. (»11; 2 Naund. 150, n. 1. 

And see Umtlcu v. Donnelly, 8 T. ft. 
127. 

3!). An action for negligence in con¬ 
ducting a suit against excise officers for 
a seizure, cannot be maintained, if it ap¬ 
pear that the seizure was lawful. Ait ,- 
cheson and another v. Madoeh, (me, Sfc. 
and another, lYake, 182. Kenyon, C. 
J. 1792. 

40. But it nil! he presumed, that the 
seizure was unlawful until the contrary is 
shewn. Ibid. 
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41. Where the statute of limitations is 

pleaded to such an action, temble, that six 
years are to be computed from the time 
the plaintiff' was damnified, not from- the 
committing of the blunder. ('ompton v. 
Chandlcss , one, d*c„ 4 Esp. 18. Kenyon, 
C. J. 1801. ' 

42. An attorney is not culpable in 
neglecting to file a plea of nonjoinder in 
abatement, expressly for delay. Johnson, 

ent. v. Alston, 1 Campb. 170. KHen- 
orough, (J. J. 1808. 

C. (b) Defendant , how shewn to he an 
attorney. 

43. /. bill for business done in a parti¬ 
cular court, is not evidence that the party 
was an attorney of that court. (Ireen. 
w. Jackson, Peake, 230. Kenyon, (-.J. 
*794. 

And see Berryman v. Wise, 4 T. R. 
366; Cross v. Kaye, 6 T. R. 663. 

44. To prove a party an attorney, the 
book kept by ihe master cf the king’s 
bench, into which the names of the 
attornies arc copied from the original 
roll, is evidence, lie.: tv. Croadcy, gent., 
2 Esp. 526. Kenyon, C. J. 1797. 


C. (c) Gross negligence, what .'hull he. 

45. Though it is now fully settled by 
the decision in /Iskew v. Mnekrcth, 1 N. 
R. 214, and other eases, that the grant, 
or assignment, of an annuity i.s void, 
unless the trusts in the aunuity deeds 
are recited in the memorial, the omis¬ 
sion of such a recital, previously to these 
decisions, is not gross negligence, for 
which an attorney is answerable to his 
client. Baihiev. Chandhss, pent, one, <yr. 
3 Caripb. 17. Ellenhorough, C. J. 
1811. 

46. S. P. ruled in C nmpton v. Vhand- 
Icss, gent. 3 Campb. 19. I.e Blanc, .1, 
1802. 

47. An attorney is not bound to attend 
thetrialofa cause,andis notliablefor the 
loss of a suit occasioned by the absence 
of a witness, whose attendance he. had 
Teason to expect. Dax v. Ward, 1 Stark. 
409. Ellenborough, (’. J. 1816. 

N, The attorney is not bound to at¬ 
tend at Nisi Plies, though lie remain 


attorney on the. record. 11. 21, E. 3, 
fo. 46, pi. 64. 

And see 11 E. 4, fo. 2; Manning’s 
Exch Pra. 585, 6. 


T). Summary ^itiusmctioy of the 
court OVER. 

i 

4«. If, in an action brought to recover 
the balance of an account, the plaintiff’s 
attorney deliver a particular, setting out 
the debtor side of the account, hut 
omitting to give, the defendant credit 
for payments which the plaintiff’ does 
not mean to dispute at the trial; »scmblr, 
that the court will older the attorney to 
pay the costs on both sides. Adlington 
v. Appleton 2 Campb. 410. Klien- 
borougli, C. J. 1H 10. 

And see 7 Mod, 29!), case 286. 


E. Privileges. 

49, Where a lull filed against an at¬ 
torney in vacation, n entitled generally 
(if the preceding term, he may plead the 
statute of limitations, and shew that the 
six years had elapsed when the bill was 
acjually filed. Snell v. Phillips, one, Jiv. 
Peake, 209. Kenyon, (.'. J. 1794. 

And see Tidd, 370, 7. 

53, An attorney acting in the fair dis- 
chuigc of his duty, should not be made 
a co-defendant in an action of trespass 
and false imprisonment, brought against 
his client. Scdley v. Sutherland and 
others, 3 Esp. 202. Kenyon, C. J. 
1800 . 

Sod vide Barker v, Ilraham, 3 Wils. 
368. Recognized in Carrctt v. Small- 
page, 9 Easi, 341. ( 

And see* Trowbridge v. Hard, Latch, 

220 . 

C. (d)’ Effect of negligence, 

51. Where the grantee of a void 
annuity recovers the consideration Iron* 
his attorney, the lattei earinot sue the 
grantor. Ihrdon, gent. v. Webb, 2 Esp. 
527. Kenyon, C. J. 1797. 



AUCTION, • 


A. (c) Liability of auctioneer to vendee. 
9 . * 

AUCTION. 5. Where an auctioneer does not dis- 

„ __ „„ close ..the name of his principal at the 

A. Rights and liabx - t j ie aa / e ]j P ma y }, e called upon 


A. Rights and l vbilttv of 

AUCTIONEER. 

A. (a) Rights against vendor. 

1.. An auctioneer cannot claim a per¬ 
centage which exceeds a fair remune¬ 
ration for his trouble, except upon the 


not only to refund the deposit, but to 
(a) Rights against vendor. - answer any damages which the vendee 

(c) Liability to vendee. v berdeav , Peake, 120. Kenyon, C. J. 

1792. 

B. Right* AND duties of VENDEE. And see Morgan v. Corder, Paley’s 

C. Auction duty. Prin * and A ? cnt » 250 5 Di S- 21. 2. 70. 

C>. An auctioneer is bound to take the 

. ' same care of goods sent to him for sale, 

A. Rights and l \bilttv of as ho would of his own, but he is not 
auctioneer. liable for unavoidable accidents. Maltby, 

, n . , . , assiqnee of Durorcrav, v. Christie, 1 Esp. 

A. (a) Rights against vendor. Kenyon , (j. L 1795. • 

1. * An auctioneer cannot claim a per- Arc. ( oggs v. Bernard, 2 Lord RayiflQp 
centage which exceeds a fair remunc- 917. S. (... Holt. 1.11. 

ration for his trouble, except upon the And see VVor.diife’s case, Moor, 462, 
footing of a special agrt.ment. Maltby, pi. 650; Anon. Owen, 51; 1 Vin. Abr. 
assignee of JJvrcvreray, v. Christie, 1 161, Co. Litt. 189, a. and ibid. n. 6. 

Esp. 340. kenyon, C'. J. 17.95. 7. Ari auctioneer who sells goods after 

2. ZhibMrhethcr notice of (he exist- notice that they do not belong to his . 
ence of a custom to pay such per-cent- employer, is personally liable for the 
afie, would be evidence of an agreement, amount. Hard acre v. Stewart, 5 Esp. 

. 103. Ellen borough, C. J. 1804. 

3. ’ An action was brought against an And see Hurrmgh v. Skinner , 5 Burr, 
auctioneer to recover the deposit upon 2039. 

an alleged defect of titie. The auc¬ 
tioneer gave notice to t ho vendor to 

come in and defend, which not being B. Rights and duties of vendee. 
don*, the former paid the deposit, in¬ 
terest, duty, and costs, to the vendee. 8. Purchaser of two houses in dis- 
Held, that in an action for money paid, tinct lots, may refuse to take one house 
the auctioneer might recover the interest if no title can be made to the other, 
and duty, but that he could not entitle Chambers v. Griffiths, et alt. 1 Esp. 150. 
himself to the costs, without declaring Kenyon, C. .1. 1794. 
specially. Spurrier v. Eldcrton, one. And see post, Vendor, E. 

Ac., 5 Esp. 1. Ellenborovlgh, C. J. 9. Where the conditions of sale pro- 


4"®., S 
1803. 


And see Big. 21. 2. 5 
56. 1. • 


Ibid, 21. 2. 


. (h) Rights o f auctioneer against 
vendee. , 

* 

4 . Auctioneer' may sue the vendee in 


9. Where the conditions of sale pro¬ 
vide, that any mistake in the particular 
shall not vitiate the contract, such stipu¬ 
lation does not extend to a wilful mis¬ 
description of the situation of the pro¬ 
perty, calculated to enhance its apparent 
value. Dvkc of Norfolk v. Worthy , 1 
Campb; 340. Ellenborough, C. J. 1808. 

10. Conditions pf sale, pasted or. the 


4. Auctioneer' may sue the vendee in id. conditions pi saie, pasted on tne 
hiiqfn name, though the name of the auctioneer's box, give sufficient notice 
vendor be declared .at the time of sale, to the buyer. Mesnard v. Aldridge , 3 
Atkjpu and Batten, v. Amber, 2 Esp. Esp. 271. Kenyon, C. J. 1801. 

498. Eyre, C. J. 1796. And see Dig. 



BAIL—BAILMENT. 


C. Auction duty. 

11. A sale of the estate of a bankrupt 
by a mortgagee, before the commissioners, 
is subject to the auction duty. Coare 
v. Creed, 2 Esp. 699. Kenyon, C. J. 
1798. ~ : 

S. P. Ex parte Coming, Co. B. L. 
139, 


* 

BAIL 

A. Bail below. 

B. Bail above. 

%■ 

A. Bail below. 

(And see Deed, B. (c) 1.) 

1. An averment of the issuing of a 
Bflfcat against ** Francis J. by the name 
of John J.” is not supported by evi¬ 
dence of a latitat against John J., al¬ 
though the bond was signed by the 
principal “ Francis J. arrested by the 
name of John J.” and the debt and the 
identity of the party can be proved. 
Scandovcr and othersv. Warne,2 Campb. 
270. Ellenboroygh, C. J. 1809. 

And see Wilks v. Lorck, 2 Taunt. 
399; Shadgett v. Clipso n, 8 East, 328. 

2. It is irregular to sue in K. B. on a 
bond for an appearance in thd palace 
court. Wright v. Walmslej/, 2 Campb. 
396. Ellenborough, C. J. 1810. 

And see Chesterton v. Middlehurst, 1 
Burr. 642; Walton v. Bent, 3 Burr. 
1923 ; Morris v. Rees, 2 Bla. 838; S. 
C. 31 Wils. 348; Donnaty v. Barclay, , 
8T. R. 152; Barries 92, 117. 

Sed vide Newman v, Fawcett, 1 H. 
Bla. 631; 2 Saund. 61, a. 

3. And semble , that proceedings will 
be stayed upon motion. Ibid. 

4. Or that the irregularity may be 
specially pleaded. Ibid . 

N. Qu. if it must not be in abatement f 

5. But no advantage can be taken of 
this irregularity upon non ut factum. 
Ibid. 

& Nil debet is a bad plea in an action 
on the bail Band. Rawlins and another, 
sheriff of Middlesex , v. Danvas, 5 Esp. 
38. Ellenborough, C. J. 1805. 

And see 1 Saund. 187; a.; Smith v. 
Whitbread, 2 Stra. 780; S. C. 2 Lord 


If 

Raym. 1503; Wilson v. Hardr. 332; 
Mills v. Bond, Fort. 363; Maighen v. 
Maighen, ibid, 367; Anon. 2 WiTs. 10 ; 
Hart v. Weston, 5 Burr. 2586; S. C. 2 
Bla. 683. 

7. But if the plaintiff, instead of de¬ 
murring, join issue, and proceed to trial, 
the defendant may set up any defence 
he'thinks proper. Ibid. 

8. Bail to sheriff are pnmd/acie Italls 
to the attorney for cost, of putting in 
bail aWe. Hector 4. Carpenter, 1 Stark. 
190. EUehborough, C.J. 1816. 


B. Bail above. 

9. Bail put in without the privity qf 
the defendant, by the sheriff’s officer, 
who had discharged him Without taking 
a bail bond, maty seize and surrender the 
defendant. Rex v. Butcher and others, 
Peake, 169. Kenyon, C. J. 1793. 

Acc. Pyewcll v. Stow, 3 Taunt. 425. 

And see Winstaunley v. Head, 4 Taunt. 
192. 


* > 

BAILMENT. 

(And see Trespass, B. 14, 5.) 

A. Liability of borrower for 
hire. 

B. Liability of keeper for hire; 

C. Liability of undertaker of 

work. 

(And see Carrier.) 

A. Liability of borrower for 
hire. 

• 

1. Semble, that if a traveller be per* 
pitted to go into a post-chaise, and to 
’put on his luggage, he may insist os 
having the journey performed without 
tendering the fare. Massiter v. Cooper, 
CEsp.260. Ellenborough, C. J. 1803. 

5. But, at aU events, u he tender I 
sum which the‘ postmaster has stated to 
be the proper fare, it is % bread; ofcaa- 
tract not to perform the journey. Ibid. 

3. Where abired fcorte is taken ill, 
and the hirer, without calling ih a ferrite, 
administers ipipfoper medicines, whieb 
cause the. animal's death, the owner is 


4 ft 


BANKRUPT. 


5, n. 


entitled to recover. the value. Dean v. 
KeaUt, 3 Campb. 4. Ellenborough, £. 

•1. f ... ^ 

,4. The. hirer of a horse is not respon¬ 
sible tor an injury received during the 
term* “without proof of positive* negir 
nee. Cooper v. Barton, 3 Campb. 

Le Blanc, J. Lancaster, lfslu. 
Anti see Doet. and Stud. dial. 2, ,«ap. 
38. Longman v. (falini, Abb. 270. 


B. Liability ok keeker fob hike. 
* (And see /Auction, 0.) 

* 5. A warehouseman is not answerable 

tor destruction by rats, reasonable care 
having been taken to prevent such an 
accident. Caitiff and another v. Danvers , 
K;ake, 114. Kenyon, C. 1792. 

So* a hoyman. Dale v. llall. 1 Wils. 

281. Sed vide Abb. 253. 

b. A farmer taking in horses to agi^t, 
is liable only tor neg.'igencc. Broad¬ 
water v. Blot , Holt. 547'. (libbs, C. .1. 

1817. m ■ ' 

7. ' Ba*e of goods to be kept for hire, 
is not answerable for a theft committed 
by his servants. Finveane v. Small, l 
Esp. 315. Kenyon, C. J. 1795. 

Axe. Mnore v. Mourgue, C’owp. 480 ; 
29 Ass. pi. 28. St d vide diet, per Wil¬ 
son, J. in Shiclls v. Biuchburn, 1 II. Bla. 
161. 

8. The responsibility of a warehouse¬ 
man commences from the moment that 
his tackle is applied to the goods for 
the purpose of lifting them into the ware¬ 
house. Thomas et alt. v. Day , 4 Esp. 
262. Ellenborotigh, C. .1. 1803. 

And Sec Goff v. Clinhard, , I Wils. 

282 . » ( 

9. And it is no excuse*tor an injury 
, -done in raising the goQjls from the cart, 

that the owner's agent (the carman,) re¬ 
fined! to Secure them. in the manner 
which the ^warehouseman pointed opt. 

Ibid. » 

*10. Where it is proved to be the 
<at9tos^,vof wharfingers,%hen goods are 
- |#ni^o]ge forwarded coastwise, to deliver 
totbtymates of the coasters, and 
the4^oods themselves, or 
any f pharge.&r shipping; the re- 
.ifpomnDilitp of tha Wharfinger ceases 
with. th£*delixery .to tjie*Hjato, though 
'tlie goods are lost before they are carried 


off the ivharf.o Cobba^ mdf another v. 

Esp. 41% ( liJllefroQp'iEh, C. J. 

i^oi r ■> ' 4 

11. A delivery at & wharf to fin un¬ 
known person toupd there, is not suffi- 
«jij|pt to charge the « Wharfinger or the 
vendee. Buckman v* Levi, 3. Campb. 
414. Ellenborough, C J. 1813. 

12. A public company who insist 
upon tHeir own servants being employed 
in the unloading of goads, are respon¬ 
sible for the negligence of such servants, 
though they derive no benefit from the 
labour. Gibson v. Inglis, Esq., 4 Campb. 
72. Ellenborough, C. J. 1814. 

13. The proprietor of a dry-dock, 
into^vhich a vessel is put for repair, is 
answerable for an injury arising in the 
day-time from the bursting in of the 
dock-gates, though the gates were strong 
enough to have resisted the ordinary 
pressure of the water; if the accident 
might have been prevented, had a suffix 
cient number of men been on the spot. 
Leek and, another v. Maestacr, 1 Campb. 
136k Ellenborough, C. J. 1807. 

And see Amies v. Stevens, 1 Stra. 128; 
Bull: N. 1*. C>9. 


i|» 
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BANKRUPT. 

A. Trading. 

B. Act of bankruptcy. 

(a) Departing the realm. 

(b) Beginning to keep house. 

(c) Absenting himself. 
Departingfrom dwelling-house . 

(e) Fraudulent conveyance. 

(F) Lying in prison. 

Whether an act of bankruptcy may 
be purged. 

(h) Concerted. 


C. PE^TlfNING CREDITOR, . 

D. Commission. 

» 

(a) Under what circumstances valid'. 

(b) By whom impeachable. 

(c) How contested. 



BANKRUPT. 

fi. ^ERXTA^Op.AtsiO^ijtNT^Vpcisd 3. And one instance of buying and 
PBXjmmYtlfiTHV HANDS OF BANK-1 Selling is sufficient. Ibid. 


VO*T, 

v 


■* $. 




(a) As vendee: 

(b) As indorsee. 

.(c) As reputed owner. 

. (d) As trusteed 
(e) Where no beneficial interest, 

F. Assignees. 

(a) Authority 0 / assignees. 

(b) Actions by assignees. 

(c) Liability of assignees. 


G. Transactions with bankrupt, 

WHERE PROTECTED. 

(a) Payments to bankrupt. ^ 

(b) Paymentsby bankrupt. 

(c) Transfers from bankrupt. 

H. Rights and duties op bank¬ 

rupt. 

(a) Allowance. * {: 

(b) Interest in aft/tr-acquired property. 

(e) Protection from arrest. 

(d) Liability upon new promise. 

I. Certificate. 

(a) To what demands a bar. 

(b) How pleaded. 

(c) How avoided. 

A. Trading. 

1. A schoolmaster who buys books and 
shoes, and retails them to his scholars 
at an advanced price, is not a trader. 
Valentine v. Vaughan, Peake, 76. Ken¬ 
yon, C; J. 1791. 

S. P. obiter ; Skinner 292, and 3 Mod. 
330. 

And see Doe v. Keeling, 1 M. and S. 
95. * 

H0C' 2. A person who keep^and kills more 
pigs than are' required fcfl his own con¬ 
sumption, with a view of profit from a 
re-sale, is a trader. Neudand v. Bell, 
Holt. 221. Gibbs, C. J. 1816. 

See Stewart v. ‘Ball, 2 N. R. 79. 


«And see Hohoyd v. Gvoynne, 2 Taunt. 
ISu. + * 

, •*'4 Sf A clerk in the custom-hpusp, em¬ 
ployed by merchants to receive money 
on debentures, with which he discounts 
bills on his own. account, is not a scri- 
vedbr within the meaning ofth^bankrupt 
laws. Hamson, assignee of Pingo, v. 
Harrison , 2 Esp. 555. Kenyon, C. J. 

1797* 

5. Nor an attorney receiving and 
placing out the money of his client fin 
the usual course of business. Ralph 
Adams and others v. Malkin and another, 

3 Campb. 534. Gibbs, C. J. 1814. 

^ S. C. published at length in a separate 
pamphlet by Hard. 

6. An attorney who is a depositary^of*' 
money, to be laia out in securities $t his 
own discretion, and has a compensation 
distinct from his fees for drawing convey¬ 
ances, is a scrivener. Hutchinson and an¬ 
other, assignees of Wardell , a bankrupt, 
v. Gascoigne, Esq. Holt, 507. Wood, Ba¬ 
ron, York Lent assizes, 57 Geo|3. 1817. 

>7. Secus, where the attormy makes 
his charges in respect of the deeds, se¬ 
curities, &c. and not as commission on 
the moneys in his hands. Hurd v, 
Brydges and another. Holt. 654. Dallas, 

J. 1817. / .. 

8. An executor, carrying on trade for 
the benefit of testator’s children, may 
be a bankrupt. Finer, administratrix, 
v. Cadell, 3 Esp. 88. Eldon, C. 4. 
1800. 

Acc. Hanhey v. Towgood, Co. B. L. 
75. And see ex parte Garland, 10 Yes. 
110 . 

9. The mere circumstance of a per¬ 

son’s not having any transactions in 
business during a particular period, will 
not exempt hirtffrom the operation of 
the bankrupt laws, where, by soliciting 
orders, &c. he eyinces his intention of 
continuing to trad* Wharam v. Rout- 
ledge, 5 Esp. 235. Ellenborough, Cl I.. 
1305. * 

10. ■ And wherein fisHferman hasDcpa- 
sionally bought and sold elfish, as inci¬ 
dental to his business, it witt.be pri- 
sumed, whilst he renlhjns a ( fisherm&h, * 
that he carries on br^jpess^in thf saihe 
way. Heannuand another, assignees of 
Marchand, v. Birch and another, Sherim. 

' E * 
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. of London, 3 . Campb. 233. Ellen- 
DOTough, C. J. 1812. 

^ 1L A'person' who buys timber, which 
be Works into houses which he builds 
. ami sells, is not a trader. Clark, v. 
Wisdom, ‘5 Esp. 147. Ellenborough, 
C. J. 1804. 

12. Nor a person who builds a theatre 
to be held in shares, for which he is to 
be paid according to measure and value, 
he being himself a share-holder. Wil¬ 
liam v. Stevens, 2 Campb. 300. (Ellen¬ 
borough, C. J. 1809. 

t 13. Nor one who erects public baths, 
upon land granted for this purpose, to 
himself and another, as joint tenants. 
Ibid. 

, And see Sutton v, Weeley, 7 East. 
442; S. C. 3 Smith, *45; Holroyd v> 
t Quynne, 2 Taunt. 176. 


B. Act of bankhuptcy. 

B. (a) Departing *he realm. 

14. If ii subject, or denizen, domiciled 
in Ireland, leave his family there, and 
come to England to settle his affairs, 
and return to Ireland abruptly to avoid 
an arrest, it is an act of bankruptcy, 
Williams v. Nunn and another, 1 Campb. 
152, 80 c. ChambTC, J. 1807. 

And the court of C. P. discharged a 
rule for setting aside verdict. 1 Taunt. 
270. 

N. It is there stated that the bank¬ 
rupt’s family resided in England , which 
circumstance was particularly adverted 
to by the court. Ibid. 277. 

15. A trader going to France, to look 
after his concerns there, does not com¬ 
mit an act of bankrupt^* though his 
creditors be thereby grayed. Warner 
and another v. Barber, Holt. 175. Gibbs, 
C. J. 1816. 

. 16. Secus, if the f§ar of arrest concur 
with his other motive. IVd. 

17. Where the .delaying of creditors 
is .the nccesparys consequence of the 
trader’s absenting himself, it amounts 
to an act of bankruptcy. Ramsbottom 
* and others v. Lewis and others, 1 Campb. 
2J9. Ellenborough, C. J. 1806. 

And see Woodier’s case, Bull. N. P. 
39, post, B. (d) 28. 


B. (b) Beginningio'kecp house. 

a 

18. A denial to several persons, whom 
the witness believes, from their frequent 
calling, to be creditors, is evidence to go 
to the jury. Jameson, assignee of White , 
v. Earner it alt. Sheriffs of London, 1 
Esp. 381. Kenyon, C. I. 1795. 

19. A denial to a creditor who calls 
for payment, but does not ask to see the 
debtor, is not an act of bankruptcy. 
Dudley v. Vaughan, 1 Campb. 271. 
Ellenborough, C. J. 1808. . 

20. Nor a refusal to see a creditor 
merely on the ground of his calling at 
the trader’s dinner hour. Smith and 
another assignee of Williams v. Currie, 
3 Campb. 349. Ellenborough, C. J. 
1813. 

Acc. Bull. N. P. 39. 

N. But the intention of the creditor 
in calling is immaterial; White ex parte 
3 V. and B. 129. Rose. 

21. A trader withdraws from his count¬ 
ing-house to his parlour for the purpose 
of avoiding the importunities of his cre¬ 
ditors. This is an act of bankruptcy. 
Dudley v. Vaughan, ubi supra. 

And see Bayley v. Schofield, 1 M. and 
S. 338 ; Bignold v. Waterhouse, 1 M. 
and S. 255. 

22. A direction to a servant to deny 
the trader to any one who should come 
whilst he was at dinner, or engaged in 
business, is not an act of bankruptcy. 
Shew and another v. Thomson, Holt, 
159. Gibbs, C. J. 1816. 


B. (c) Absenting himself. 

23. If a trader, oh absenting himself 
from his house, state, that writs are out 
against him, it is not necessary to shew 
that any writ had in fact issued. Wilson 
ct alt. assignees of Warner v. Norman, 
1 Esp. 334. Kenyon, C. J. 1795. 

S. C. Mont. B. L. app. 162. 

And see Robertson v. Liddell, 9 East, 
487; S. C. 3 Smith, 347, 50; Holroyd 
v. Gwynne, 2 Taunt. 176. 

24. A trader, on being applied to few 
payment, leaves his house under pre¬ 
tence ojF getting money, hut goes to fc 
billiard table, and remains there the 
whole evening. This is an act qf bank- 
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ruptcy. Bigg, assignee of Fisher , v. 31. Secus of an agreement to sell, not 
Spooner, 2Esp. 651. Kenyon, C. J. under seal. Ibid. 

1798. * ^2. A. and B. are partners and fasol* 

25. A. in London, is in partnership vent. An assignment to B. from A. in 

with B. in Manchester. A. goes to trust for the wife of B., who is the 
Manchester; and after remaining there daughter of A., is no act of bankruptcy 
two days, secretly leaves the, Manchester by B., though a party to the deed, 
counting-house with B. This is an act Ibid. ■< 

of bankruptcy by botn. W. Spencer v. 33. An agreement whereby an insol- 
Billing , 3 Campb. 312. Ellenborough, vent undertakes to pay a composition 
C. J. 1812. by iftsjalments, and authorizes the cre- 

And see Bayly v. Schofield ,, 1 M. and ditors in case of default to take < $os- 
S. 338. session of all his goods, is not an act of 

26. A trader remaining abroad, with bankruptcy. Jolly et alt. assignees of 

intent to delay his creditors, commits an Norton , v. Walle, 3 Esp. 228. Kenyon, 
act of bankruptcy. C. J. 1800. 

And the court of K. B. Tefuscd a 34. An assignment by deed of all the 
rule to sc*, aside a verdict for the plain- effects for the benefit of creditors with a 
tiffs. Ibid. proviso to be void if all the creditors 

■ do not execute, hut that in the mean 

B. (d) Departing from dwelling-house. tim « the acts & t 1 ‘ usteer shall be 

J got id, is an act of bankruptcy. Back 

27. A departure with the intent to and another, assignees of Burrows and 
delay creditors, is a sufficient act of Winn , bankrupts, v. Cooch, 4 Campb. 
bankruptcy, though no creditor be ac- 232. Gibbs, C. J. 1815. 

tually delayed. Hammond et alt. as- 35. A. assigns all his stock bya deed, 
signres of Gadsden , v. Ilicks, 5 Esp. to which B. is a party. B. mnnot sue 
139. Mansfield, C. J. 1804. out a commission upon thisaerbf bank- 

And the couf^ of C. P. discharged ruptcy. Jackson and others, assignees 
a rule for setting aside verdict. Ibid. of Robinson , v. Irwin and others , 

28. So if a trader goes away without 2 Campb. 49. Ellenborough, C. J. 
leaving any direction for carrying on his 1809. 

busings. Holroyd and others, assignees 36. So where A., though not a party 
ojf Hale , v. Whitehead and others, 3 to the deed, approved of acts done under 
Campb. 530. Gibbs, C. J. 1814. it. Back ami another, assignees of Bur- 

S. C. recognized in Robertson v. hid- rows and Winn, bankrupts, v. Gooch , 
dell , 9 East, 487, 494, where all the 4 Campb. 232. Holt, 13. Gibbs, C. J. 
cases are collected. S. C. 3 Smith, 1815. 

347. 37. S. P. Hicks and another, assignees of 

And see Williams v. Nunn, l Taunt. Penford, v. Burfelt, 4 Campb. 235. n, 
270; Bayly v. Schofield, 1 M. and S. Chambre, J. Winchester, 1812, 

338. And sec Bamford v. Baron, 2 T, R, 

594. n. , 

B, (c) Fraudulent conveyance. 38. But hemay act as an assignee under 

a commission taken out upon it by an- 

29. A fraudulent conveyance cannot other creditor. Jackson v. Irwin , 2 

be read to support the commission, if Campb. 49. . 

unstamped. Whitwe.ll and others , as - And see Tappendal v. Burges, 4 East, 
signees, Src. v. Dimsdale and others, 430,5, 6; Dutton \. Mormon, 17 Ves. 
Peake; 168. Kenyon, C. J. 1792, 193, 

30. A conveyance by deed from an 

• insolvent trader to hi« child, though B, (f) Lying in prison, 

void, yet being also fraudulent, is an 

*ct of bankruptcy, Whitwcll and others, 39. A commission issued before the 
assignees of Stevens and Hattersley , v. two months have elapsed, is not ren- 
■ Thompson, 1 Espi 68, Kenyon, C, J. dered valid by the party’s continuing in 
J793? * prison during the remainder of ih$t 

■ V 2 
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period. Glamngton, assignee of Dickie, 
v. Rawlins and others, 4 Esp. 221, 
Lawrence, 2. 1803. 

.&* P. Gordon v. Wilkinson , 8 T. R. 
607,, I 

. Sed vide Hope v. Gill, Beawes, L. M. 
498 i Hill v. Slash, 2 Show. 512, 9; 
Wydown's case, 14 Ves. 80, 3. 

40. But a commission issued fifty-six 

days inclusively after the arrest is good. | 
Ibid. • 

* ^Jpon this ground the court of K. B. 
granted a new trial, 3 East, 407. 

And see Time, 2. 

N. There is a mistake of dates in the 
Nisi Frius Report; as the commission 
must have issued on the ninth instead of 
the fifth. 

41. A trader is arrested on the fourth', 
and is allowed to be at large till the. 
eighth, when he retufns into custody. 
On the tenth he is removed by habeas 
into K. B., and remains there two months. 
The bankruptcy has relation to the 
eighth. John Barnard the younger, v. 
Palmer and another, assignees of John 
LochartWamard, 1 Camipb. 509. Ellen- 
borougb, C. J. 1808. 

And see Coles v. Wright, 4 Taunt. 
198. ’ ' 

,42. But if, after an arrest, he is too ill to 
be immediately removed, and he remains 
some days in uis house, and is then car¬ 
ried to prison, the relation is to the first 
arrest. Stevens v. Jackson and another, 
4 Campb, 164. Gibbs, C. J. 1815. 


B. (g) Whether purged. 

43. A denial to a creditor is not 
purged by his being admitted in con¬ 
sequence of his importunity. Wood et 
alt. assignees of Pearce, w„ Thwaites, 3 
Esp. 245. Le Blanc, J. 1800. 

And see Hopkins v. Ellis, 1 Salk. 110; 
Colkettv. Freeman, 2 T. R. 94. 

B. (h) Concerted. ' 

44. A concerted dental will not sup¬ 
port a commission. Stewart et alt. as¬ 
signees, v. Richnan, 1 Esp. 108. Kenyon, 
C. J, 2704. 

S.P. Field and Bellamy, Bull, N. P. 
39; & P. Cawley v. Hopkins, Co. B. L. 
$4,,95; S. P. dub. Jfooper v. Smith, 1 


Bla. 441; S. P. ex parte Boufne, 16 Ves. 
145; S. P. cont. Branley v. Mvndee, 
Bull. N. P. 39. And see*ex parte Ed¬ 
monson, 7 Ves. 303. 

45. Seats where the creditors are not 
parties to the contrivance; though they 
have expressed a wish that a commis¬ 
sion should issue. Roberts and others, 
assignees, v. TeasdXde, Peake, 27. Ken¬ 
yon, C. J. 1790. 

And the court of K. B. set aside a 
verdict found for the defendant contrary 
to the direction of the C. J. Ibid. 

S. P. Cawley v. Hopkins, Co. B. L. 
84, 05; ex parte, Bourne, 16 Ves. 145. 

46. But a denial concerted with tht 
trader’s attorney, who is also attorney to 
the creditor, and as such takes him to the 
trader’s house, will not support a com¬ 
mission, although the creditor himself 
be not privy to the arrangement. Pros¬ 
ser v. smith. Holt, 442. Burrough, 2. 
1816. 

47. Nor an assignment of all the 
trader’s eff ects to his foreman, concerted 
with such attorney. Ibid. 


C. Petitioning creditor. 

48. It was ruled, that a sale of goods 
upon an unexpired credit, constituted a 
sufficient debt to support a commission 
un ler 5 Geo. 2. cap. 30. sect. 22. Hen- 
best and others, assignees, Sfe. v. Brown, 
Peake, 54. Kenyon, C. J. 1791. 

49. But this decision has been over¬ 
turned. Hoskins, assignee of Dcyton, v. 
Duperoy, 6 Esp. 55. Ellenborough, 
C • J . 1806. 

S. C. after a second trial, 9 East, 
498, 500. 

And see Parslow v. Dearlove, 4 East, 
438; S. C. 1 Smith, 281 ; Surratt v. 
Austin, 4 Taunt. 200; White, ea parte, 
3 V. and B. 130. 

50. A factor selling goods to a trader 
in his own name, though not at his own 
risk, is a good petitioning creditor. 

51. Seats afterthe principal has inter¬ 
fered. Ibid. 

52. And an admission made by such 
a creditor of the nature of the glalip 
upon which be has in fact sued out a 
commission, may be given in evidence 
for the purpose of invalidating the com¬ 
mission in a collateral action, Young 
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tend Barley v. Smith and Phillips, Sheriffs 
of London, 6 Esp. 121. Mansfield, C. 
J. 1806. **' 

53. But semble, that upon a sale of 

goods for present bill, the jury may, in 
some cases, presume that a bill has in 
fact been given. Hoskins v. Duperoy, 
ubi supra. # 

54. In an action for a false return to a 
fffa. where the defence rests on the 
validity of a commission, and the as¬ 
signees are in substance to defendants, 
a declaration by one of them who was 
the petitioning creditor, made subse¬ 
quently to the commission, that the 
bankrupt did not owe him 100/., is evi¬ 
dence for the plaintiff. Dowden v. 
Finale, esc., 4 Campb. 38. Dampier, 
J. 1814. * 

55; A debt must have accrued to the 
petitioning creditor before the party 
ceased to Tbe a trader. Davoe and others 
▼. Holdsworth and others, Peake, 64. 
Kenyon, C. J. 1791. 

S. P. Meqgottv. Mills , 12 Mod. 157; 
S. C. 1 Lord Raym. 286,7; S. C. anon. 
Comb. 463. 

56. But if the debt was contracted 
whilst the bankrgtpt was in trade, it is 
sufficient, although it have since merged 
in a higher security. Ibid. 

S. P. Ambrose v. Clcndon , Cas.temp. 
Hardw. 267, 8; S. C. 2 Stra. 1042. 

57. But where the bankrupt contracts 
a further debt after he leaves off trade, 
and pays money without any direction as 
to its applicaiion, the payment shall be 
set against the old debt. Ibid. 

S. P. Meggot v. Mills, 1 Lord Raym. 
286,7 ; Anon, but S. C. and S, P. Comb. 
468. 

58. An acknowledgment made by the 
bankrupt, at any time before the suing 
out of the commission, is sufficient evi¬ 
dence W the petitioning creditor's debt. 
Dowton, et alt. v. Cross, esq. Sheriff of 
Bedfordshire, 1 Esp. 168. Kenyon, 
C. 3. 1794. 

Andsee Brett v. Levctt, 13 East, 213, 
214; Chapman v. Gardner, 2 H. Bla. 
879. post. 68,69, 78,79. 

59. Payment of money to petitioning 
creditor, after the suing out of a com¬ 
mission, renders the commission super - 
sedeable, under 5 Geo. 2. cap. 30. sect. 
24. but not ipso facto void. Garratt, 
tt xtIt. assignees of Sadler v. Sir Tkco- 


S hilus Biddulph, 4 Esp. 104. Le Blanc, 

, 1802. 

60. Semble, that a warrant of attorney 
is debitum in prasenti, sufficient to'sup¬ 
port a commission, though it appear by 
the defeazance *to be given merely as a 
security against the running acceptances 
of the conusor. Miles and another v. 
Rawlyns and another. Sheriff of Mid¬ 
dlesex, 4 Esp. 194. Ellenborough, C. J. 
1802,. 

61. A party who has received a di¬ 
vidend under a composition deed, exe¬ 
cuted after an act of bankruptcy, of 
which he was ignorant, is a good peti¬ 
tioning creditor. Doe and Pitcher v. 
Anderson, l Stark. 262. Ellenborough, 
C. J. 1816. 

And the court refused a rule to set 
aside nonsuit. Ibid. 

\ 62. Seats, If the assignment be the 

act of bankruptcy relied on. Ibid. . 

63. A. B. and C. cannot be petition¬ 
ing creditors, in respect of a bill drawn 
by them, and accepted by the bankrupt, 
if it appears that A. engaged to provide 
for the acceptances when thty should 
become due, although such engagement 
were made in fraud of his partner. 
Richmond v. Hearty and another, 1 
Stark. 102. Ellenborough, C. J. 1816. 

64. A debt owing to tbe creditor 
jointly with another person, who does 
not expressly concur in the petition, will 
not support a commission. Brickland 
(or BuchlandJ and- others, assignees of 
Mason, v. Newsome, late Sheriff of Surrey, 
1 Campb. 474. Elfenborougn, C. J. 
Guildford, 1808. 

And the court of C. P. set aside a 
nominal verdict for the plaintiff. Ibid. 
and one Taunt. 477. 

65. A facto; who sells goods, without 
naming his principal, is a good peti¬ 
tioning creditor, inasmuch as he might 
have sued the vendee, Sadler, assignee 
of Knight , v. Leigh, and another, 4 
Campb. 195. Ellenborough, C. J. 1815. 
And see Agent, C. (a); F. 

66. But as soon as the principal in¬ 
terposes, the right of the factor ceases. 
Ibid. 

But see Agent, F. 

67. A person who sells goods, to be 
paid for by a bill at Lur months, cannot 

I sue out a commission of- bankrupt until 
such bill has been given, or the four 
months arc fully expired, Coihuy und 
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other?* assignees of Wilson, v. Murray, 

$ Camp. 335. Ellenboiough, C. J. 

1808, 

68* The petitioning creditor's debt is 
aufficiently proved by entries in the bank* 
rapt’s books, posted by Jiimself, before 
the act of bankruptcy. Watts and others, 
assignees, Sfc* v. Thorpe, 1 Camp. 3 76. 
Ellenborough, C. J. 1808. 

69. Notwithstanding the 46 Geo. 3. 
cap. 135, sect. 5, it is necessary tlu£ the 
petitioning creditor's debt should' have 
existed at the period of the art of bank¬ 
ruptcy ; and it is not sufficient that it 
accrued previously to the issuing of the 
commission. Elias Moss v. Smith, esq. 
and another. Sheriff of Middlesex , 1 
Campb. 489. Kllenboroueh, C. J. 

1808 . . j 

And the court of K. B. refused a rule 
fbr a new trial. Ibid. * 

And see Wydown’s case, 14 Ves. 80,3. 
Bsardmore v. Shaw, 1 N. R. 263. 

But it is sufficient that such debt vests 
in the petitioning creditor before the 
commission is sueu out JJinglcy v. 
Maddison, Co. B. I. 24. B. R. M. 
1783. ante, 58, post. 78,79. 

70. Therefore where the debt is a bill 
drawn by the bankrupt in favour of A., 
and indorsed to the petitioning creditor, 
it must be. shewn to have been so in¬ 
dorsed before the suing out of the com¬ 
mission. Rose and another, assignees o f 
Clawsey, a bankrupt, v. Rowcroft, 4 
Campb. 245. Gibbs, C. J. 1815. 

71. An entry in a trader’s book, made 
some months be/oi% an act of bankruptcy, 
is pritnd fade evidence of a debt, sub¬ 
sisting at the time of the bankruptcy. 
Jackson and others, assignees of Robin¬ 
son, v. Irwin and others, 2 Campb. 49. 
Ellenborough, C. J. 1809. 

Acc. Ewer v. Preston, Cases temp. 
Hardw. 378. 

And see Evidence, I. (b) 

72. By 5 Geo. 2. cap. 30, s. 25, the 
petitioning creditor is made solely liable 
to the payment of the expenses incurred, 
in suing out and prosecuting the com¬ 
mission, until assignees are chosen. 
Where, therefore, the petitioning cre¬ 
ditor is appointed co-assignee, an action 
for these expenses will not lie against all 
the assignees jointly. Finchett, gent. 
owe* ifc. v. How. and Jarratt % 2 Campb. 
275* Ellenborough, C. J. 1809. 


73. The petitioning creditor is liable 
for the messenger's charges, and not the 
solicitor who immediately employs hum 
Hart v. White, Holt* 376. Gibus, C. J. 
1816. 

And see Ilartup v. Jukes, 2 M. and S. 
438. 

74. Where, in an action by assignees* 
the defendant gives no notice under 49 
Geo. 3. cap. 121, s. 10, of his intention 
to dispute the petitioning creditor’s 
debt, the debt is sufficiently proved by 
the deposition of the petitioning cre¬ 
ditor himself, appearing on the face of 
the proceedings; though, if such notiee 
had been given, he would not have been 
a competent witness to support the corn--, 
mission vivd voce. Bisse and others, as¬ 
signees of Stokes, v. Randall, 2 Campb*. 
493. Lawrence, J. Monmouth, 1810. 

75. 5 Geo. 2. c. 30. s. 45. as to tax¬ 
ation, by a Master in Chancery, applies 
only to the protection of the bankrupt’s 
estate, and not to the attorney’s right 
against his employers. Tam, Gent. v. 
Heys, 1 Stark. 278. Gibbs, C. J. 
1816. 

76. Costs of messenger’s journey to 
the Isle of Man, held not recoverable 
against petitioning creditor without a 
special contract. Billings v. Waters, 

1 Stark, 363. Ellenborough, C. J. 
18! 6. 

77. A promissory note, bearing date 
before the bankruptcy, is primd facie 
evidence of a debt precedent to bank¬ 
ruptcy. Taylor v. Kinlock, 1 Stark. 177. 
Ellenborough, C. .1. 1816. 

78. But no letter or declaration of the 
bankrupt, after the bankruptcy, is ad¬ 
missible, in confirmation of the date. 
Ibid, ante, 58, 68, 69. 

79. But a deposition stating the debt 
to be due before and at the time of the 
issuing of the commission is si4^ient. 
Clark and others, assignees of Beverley, 
v. Askew, 1 Stark. 458. n. Bayley, J. 
Durham, 1816. 

And the court of K. B. discharged 
a rule for setting aside nonsuit. Ibid. 

80. Petitioning creditor is liable to 
the messenger for necessary expenses 
only, except by special contract* Billings 
v. Waters, 1 Stark. 363. Ellenborough, 
C. J. 18*6. 
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D. .Commission. 

trt 

D. (a) Under what circumstances valid. 

81. A commission may be supported 
on an act of bankruptcy, intelligence of 
which could not have reached London 
on the day the commission issued. 
Hopper v. Richmond, 1 Stark. 507. 
EUenborough, C. J. 181G. 

82. An antecedent act of bankruptcy 
will not defeat a commission, without 
proof of a subsisting debt, capable of 
supporting 4 commission. Parker v. 
Manning, 2 Esp. 598, n. Kenyon, C. J. 
1798. 

83. S. P. ruled in Miles and another 
v. Rawlyns and another. Sheriff of 
Middlesex, 4 Esp. 194. Ellcnborough, 
C. J. 1802. 

And see Donovan v. Duff, 9 East, 21.; 

84. And it was doubted, whether even 
this double proof ought to be considered j 
sufficient, without shewing a prior com¬ 
mission actually sued out. Ibid. 

Sed vide the opinion of Eldon, C. in 
Rex v. Bidloch, 1 Taunt. 72, 88, and Id 
Ves. 452, 67. Beardmore v. Slime, 1 N. 
R. 263. 

85. Act of bankruptcy at Doncaster, 
21st July. Commission dated 22d July. 
And held, that where the act is in fact 
prior to the commission, the time in which 
the news of it would reach London need 
not be inquired into. Hopper v. Rich¬ 
mond, 1 Stark. 507. EUenborough, 
C.J. 1816. 


D. (b) By ~'hom it may be impeached. 

86. Proving under the commission, 
does not estop a creditor from impeach¬ 
ing the commission in an action brought 
agahty him by the assignees. Steicarl 
at at. assignees, v. Rickman, 1 Esp. 108. 
Kenyon, C. J. 1794. 

87. S. P. Cont. per Lord Mansfield in 
Widker v. Burnell, Dougl. 305 (319) 
and in Collins v. Forbes, 3 T. R. 322; 
S. P. acc. Hopes. Fletcher; Selw. 23R. 

Nor is it even primA facie evi¬ 
dence; Rankins. Horner, 16*East, 191. 

88. Proof of an antecedent act of bank¬ 
ruptcy, and of a debt upon which a com¬ 
mission might have issued, was mlrd to 
be sufficient to support an ejectment on 
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the demise of the bankrupt against the 
assignees. Doe d. Hunter, et alt. vfioid- 
cott et alt. 2 Esp, 595. Eyre, C. J. 1798. 

89. But it has since been determined, 
that neither the bankrupt, nor any one 
claiming under him, can set up a prior 
act of bankruptcy. Mercer v. Wue et 
alt 3 Esp. 219. Kenyon, C. J. Maid¬ 
stone, 1800. 

Acc. Donovan v. Dvff, 9 East, 21, 2. 
Redks. Bullock, 1 Taunt. 80, 6, 94. 

90. * A person declared a bankrupt 
docs not preclude himself from contest¬ 
ing the legality of the commission, by 
surrendering under it. Ibid. 

Acc. cx-partc Jones, 11 Ves. 409. 

91. Nor by the formal words of a pe¬ 
tition for enlarging the rime for his sur¬ 
render, stating that he has been duly de¬ 
clared a bankrupt. Ibid. 

92. Sccus, where he obtains his dis- 
charge out of custody in an action by a 
judge’s order, on the ground of his 
bankruptcy. Goldie s. Gunston and 
others, 4 Campb. 381. EUenborough, 
C. J. 1816. 

93. Semble, that on an indictment for 
perjury by a bankrupt, in passing his last 
examination, it is necessary to go into 
strict proof of the bankruptcy. Rex v. 
Pvnshon , 3 Campb. 96. Ellcnborough, 
C. J. 1811. 

D. (c) llow contested. 

94. Evidence may be given to defeat 
the certificate, though it may indirectly 
have the effect, of impeaching the com¬ 
mission. Bateson s. Hartsink, et alt. 4 
Esp. 43. Kenyon, O. J. 1801. 

-95. Defendant pleaded to an action at 
the suit of assignees, before 49 Geo. 3. 
cap. 121, sect. 10. Held, that the de¬ 
fendant not hSving applied for leave to 
withdraw his plea, and plead de novo, 
could not compel the plaintiffs to prove 
the trading, &c. Wilcock, assignee of 
iVestmacott, v. Smith, 2 Campb. 184. 
EUenborough, C.J. 1809. 

96. S. P. ruled in Clarkson s. Dadds , 
2 Campb. 184, n. Mansfield, C. J. 
1809. 

97. The statute extends to cases 
where servants of the assignees are joined 
with them in the ai ion. (Ulnum s. Cw- 
sins and three others, 2 Rturk, 182. Bai¬ 
ley, J. 1817. 
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98.. The notice of disputing the vali- 
'dittofthe commission, is not to tie con- 
’iswefl'ai piit of the defendant’s case, 
hot nay be proved as soon as the assig- 
neeifattempt to make out a primd fade 
'lease by producing the commission. De 
Charm* and Wame, assignee and assig¬ 
nees, v. Lane, 2 Campb. 324, Ellen- 
borough, C. J. 1809. 

99. A defendant who has pleaded 
without notice to dispute, cannot, even 
before the time for pleading has epjjnred, 
redeliver his plea with notice. He 
must move to withdraw his plea, and 
plead de novo. Poole, assignee of Lu¬ 
kin, v. Bell and another, 1 Stark. 326. 
Ellenborough, C. J. 1816. 

100. Though the statute requires the 
notice by a defendant to be given “ at 
or before the time of his pleading to the 
action,” yet where thq defendant with¬ 
draws his plea, and pleads de novo , no¬ 
tice given with the second plea will be 
sufficient. Ibid, 

101. Notice by a plaintiff to dispute 
bankruptcy, served at the time when the 
issue is delivered with notice of trial, is 
too late. Richmond v. Heavy and an¬ 
other, 4 Campb. 207. Ellenborough, 
C. J. 1815. 

And see Manning's Exchequer Prac. 
272. 

102. Where no such notice has been 
given, the bankruptcy is sufficiently 
proved by putting in the proceedings un¬ 
der the commission, and shewing that 
they came out of the hands of the soli¬ 
citor; or where the solicitor has been 
changed, by proving the signature of one 
of the commissioners. Collinson and 
another, assignees of Newman v. Hillear, 
3 Campb. 30. Ellenborough, C. J. 
1811. 

103. But the court is* got concluded 
from saying that the proceedings do not 
disclose a sufficient act of bankruptcy. 
Brown and another, assignees of Riorden 
v. Forrestall and another. Holt, 190. 
Gibbs, C. J. 1816. 

104. In an action of trespass, brought 
by the bankrupt against his assignees for 
the purpose of trying the validity of the 
commission, this notice is necessary, al¬ 
though the defendants are not described 
as assignees on the record. Simmonds v. 
Knight and another , 3 Campb, 251. 
Ellenborough, C. J. 1812. 


105. And if the notice^refers only to 
the act of bankruptcy, And depositions 
on the file of the proceedings are read to 
prove the trading and petitioning credi¬ 
tor’s debt, the whole of the proceedings 
are not to be considered in evidence. 
Black v. Thorne and another, 4 Campb. 
191. Ellenborough, C. J. 1815. 

106. To entitle the plaintiff to inspect 
other depositions, he must call for them 
as part of his case. Ibid. 


E. Operation op the assignment 

UPON PROPERTY IN THE HANDS OP 

THE BANKRUPT. 

& (a) As vendee, 

107. If A. deliver goods to B. upon a 
contract of sale, the property is changed 
by the delivery, though the goods were 
obtained by B. with intent to defraud A.; 
therefore the latter cannot take them 
hack after an act of bankruptcy. Mil- 
ward, assignee of Gates, v. Forbes, 4 Esp. 
171. Ellenborough, C. J. 1802. 

108. An uncertificated bankrupt takes 
a shop in his own name, and orders 
goods in the name of his son, who lives 
with him: the goods are principally 
supplied on the guarantee of the father. 
Held, that the son might sue the assig¬ 
nees for seizing the goods. Danis v. 
Living and others, Holt, 275. Gibbs, 
C. J. 1816. 


E. (b) As indorsee. 

199. A., upon false pretences,obtains 
a bill from B., and his assignees receive 
the amount. This is money had and 
received by the assignees te B.’c use. 
Harrison v. Walker and another ^ assig¬ 
nees, §'C. Peake, 111. Kenyon, C.J- 
1792. 

And see Willis v, Freeman, 12 East, 
656. 

110. Bills discounted by bankers, who 
credit the customer for the amount, after 
deducting the discount, pass to their as¬ 
signees, although the balance of accounts 
was in favour of the customer. Carstairs 
and others, assignees of Kensington and 
C*. v. Bates, 3 Campb, 302. EUeoiho* 
rough, C. J, 1812, 
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And see Tooke v. Hollingworth, 5 T. 
R. 215; S. O^b ertor, 2 H. Bla. 501; 
Bent V. Pulhn, 5 T. R. 494; Scott v. 
Surman, Wills, 400, 7; Parke v. Elia - 
son, ) East, 544; Giles v. Perkins? 9 
East, 12; William v. Everett, 14 East, 
582: Scott v. Franklin , 15 East, 428. 
Bills and notes, C. (b) 


ner, the interest of* B., the dormant 
partner, does not vest in the assignees 
of A.; the interest of A.* in the joint 
property, being equally inconsistent with 
9 true and independent ownership, and 
- fraudulent possession. Caldwell v. 
Gregory, 1 Price, 119. 


E. (c) As reputed owner. 

111. Assignees cannot maintain tro¬ 
ver for a ship of which bankrupt was 
never the registered owner, although de¬ 
fendant claims under the bankrupt. Tay¬ 
lor v. Kinloch, Stark. 177. Ellenbo- 
rough, C. J. 1816. 

112. The property in goods sent by 
wholesale dealers to a shopkeeper, on 
sale or return, vests in his assignees. 
Livesay v. Hood and others, assignees of 
Almond, 2 Campb. 83. Lawrence, J. 
1809. 

113. S. P. Gibson v. Bray and an¬ 
other, 1 Holt, 556. Gibbs, C. J. 1817. 

See llolroyd v. Gwynnc, 2 Taunt. 178, 
9; Godfrey v. Furzo, 3 P. Wms. 185; 
Mace v. Cadell, Cowp. 233. 

114. Under a fi. fa. against a trader, 
the sheriff (of Cumberland) makes out a 
warrant, directed to the trader's shop¬ 
man and another person, by whom the 
business is conducted in the usual way, 
but without the interference of the tra¬ 
der, who, on the following day, com 
mits an act of bankruptay. This is a 
continuation of the possession of the 
master, and the goods pass to his assig¬ 
nees. Jackson and others, assignees of 
Robinson v. Irwin and others, 2 Campb 
48. Ellenboiough, C. J. 1809. 

And see Horn v. Baker, 9 East, 215 
Thaduhwaite v. Com, 3 Taunt. 487. 

115. So where the warrant is directed 
to a regular officer who enters. Tous- 
samt v. Hartop, Holt, 335. Gibbs 
C. J. 1816. 

116. Evidence of reputed ownership 
in the bankrupt may be rebutted by evi 
dence of a contrary reputation of owner 
ship in the true proprietor. Gurr v. 
Hutton, Holt, 327. Gibbs, C. J. 1816. 

And where the joint-stock in trade 
of A. and B. is in the possession of A 
alone, who is the only ostensible part 


E. (d) As trustee. 

117. The payees of a bill delivered it 
over for a valuable consideration, but for¬ 
got to indorse it. After the bankruptcy 
one of them indorsed the bill. The in¬ 
dorsement was held regular. Smith v. 
Pickering, Peake, 50. Kenyon, C. J. 

791. 

S. P. ex-parte Greening, 13 Ves. 206: 
Cullen, 100; 1 Mont. 142. 

And see 13 Ves. 122. 

118. So where a bill was delivered 
with the intent of transferring the pro¬ 
perty more than two months before a 
commission issued, but was not actually 
indorsed till within the two months, it 
was held, that the indorsement had rela¬ 
tion to the delivery, and that the trans¬ 
action was within 46 Geo. 3. cap. 135. 
s. 1. Anonymous, \ Campb. 492. El- 
lenborough, C. J. 1808. 

119. Possession by the bankrupt, of 
goods which come to his wife as admi- 
nistratix, where some of the next of kin 
are infants, will not vest the property in 
the assignees. Finer, administratrix, v. 
Cadeil, 3 Esp. 88. Eldon, C. J. 1800. 

120. But if she takes a beneficial in¬ 
terest in the property, her own share 
passes to the assignees, who become 
tenants in common with her in her re¬ 
presentative capacity. Ibid. 

121. A lease is deposited as a secu¬ 
rity, but no assignment is executed. 
Semble, that the equitable interest of the 
pledge is not of .such a nature as to re¬ 
duce the estate of the pledgor to a naked 
trust, which would not pass to his assig¬ 
nees. Doe d. Maslin, et alt. assignees of 
W. Smith, v. Roe, 5 Esp. 105. Ellen- 
borough, C. J. 1804. 

And see Carpenter v. Mamel, 3 Bos. 
and Pul. 40; Russell v, Russell, 1 Bro. 
C.C. 269; Arden \. Watkins, 3 East, 
317; ex-parte Wetherell, 11 Ves. 398, 
401; ex-parte Haigh, ibid. 404; ex- 



68 


BANKRUPT. 


parti Finden, ibid; 405; Notritv. Wil¬ 
kinson, 12 Ves. 192; ex-parte Mountfort, 
14 V«s. 606; ex-parte Tayler, 16 Ves. 
434; ex-parte Langston, 17 Ves. 227; 
S.C. 1 Hose, 26; William v. Everett , 
14 East, 594; ex-parte Kensington, 2 V. 
and B. 83. 


E. [$) Where no beneficial interest. 

t 

122. An accommodation acceptance 
inihe hands of the drawer does not pass 
to his assignees; it may therefore be in¬ 
dorsed by nim for value after an act of 
bankruptcy. Wallace v. Hardacre, 1 
Campb. 46. Ellenborough, C. .1. 1807. 

Acc. Willis v. Freeman, 12 East, 656. 

123. A policy f c insurance effected by 
a trader on his own life, passes to his as¬ 
signees, unless they expressly renounce 
their claim to it. Schondler and an¬ 
other, assignees of Davis, v. Wace, 1 
Campb. 487. Ellenborough, C. J. 1808. 

124. Where the assignees of a bank¬ 
rupt termor put uj the lease for sale, 
ana receive a deposit from a purchaser, 
they are liable as assignees of the lease, 
unless they shew that the contract of 
sale has been rescinded. Hastings and 
others v. Wilson and others, Holt, 290. 
Gibbs, C. J. 1816. 


E. (f) Upon partnership property. 

125. A transfer of partnership pro¬ 
perty, after an act of bankruptcy by one 
partner, is valid for a moiety. Whitwell 
and others, assignees of Stevens and Hat- 
terley , v. Thompson , 1 Esp. 68, 72. 
Kenyon, C. J. 1793. 

Sed vide Rambottom v. Lewis , post, 
G. (c) 177. 


F. Assignees. 

F. (a) Authority of assignees. 

3 Taunt. 440. 

126. One assignee may give a good 
discharge for a debt owing to the estate, 
without the concurrence of his co-assig¬ 
nees, ' Smith and others v. Jamesons, 1 
Esp. 114. Kenyon, C. J. 1794. 

S. P. coot, Carr v. Read, 3 Atk, 695. 


127. Seats, where tbe'trther assignees 
have expressly dissented} Bristow tend 
others, assignees of Clark and Gilson, v. 
Eastman , 1 Esp. 172,4. Kenyob, C. J. 
1794. 

128. A release executed by one as¬ 
signee, in the presence of a co-assignee, 
binds both. Williams v. Walsby, 4 Esp. 
220. Ellenborough, C. J. 1802. 

Acc. Lord Lovelace’s case, W. Jon. 
268. Ball v. Dunsterville , 4 T. R. 3 id. 

And see Anon cited in 2 Freeman, 
215. Bowyer v. Peake. 

129. But if the co-assignee be absent, 
there must be an authority under seal. 
Ibid. Harrison v. Jackson, 7 T. R. 
207, acc. 


F. (h) Actions by assignees. 

130. Whore a party has sold goods, 
however much under value, his assignees 
cannot recover the difference as money 
had and received to their use. Hogg 
and others, assignees, v. Mitchell, 1 
Stark. 241. Ellenborough, C. J. 1816. 
# 131. Qu. whether, after the removal 
of one assignee, for not accounting for 
monies leceived by him, ihe remaining 
assignee may have an action for money 
had and received for the amount. Wray, 
assignee, $t. v. Barwis, Peake, 69. Ken¬ 
yon, C.J.' 1791. 

132. S. P. raised, and the action con¬ 
sidered to be maintainable at nisi prius, 
and by the court, upon an application 
for a new trial, though nothing was de¬ 
cided on this point. Smith and others, 
assignees of Lewis and Potter, v. Jameson 
and another, Peake, 213. Kenyon, C. 
J. 1794. ■ 

S.C. 5 T.R. 601,3. 

133. A debtor cannot resist payment 
on the ground thatfic has notice that the 
creditor is insolvent, and that he is con¬ 
sequently liable to be called upon again 
by the assignees, in case it should ap¬ 
pear that an act of bankruptcy had been 
committed. Prichetl and Carruthers, 
and others, assignees of Holliday, v. Down 
and others, 3 Campb. 131. Ellenbo¬ 
rough, C.J. 1811. 

S. P. per Grant, M. R. 14 Ves. 557. 

Smis, of an executory contract, 
Reader v. Knatchbull, S T. R. 218 n; 
Partridge v. Sowerby, 3 Bos. and Pul. 



BANKRUPT. 59 


472; Lowes V. Lush, 14 Vet. 547; 
Franklin v. Lagd Brovmlow. Ibid. 550. 

And «ee Foster v. Allanson, 2 T.R. 

479, 82, 3. 

134. Assignees of A. and B. may sue 
for a debt due to the separate estate of 
A. without naming B. Stonehouse and 
another, assignees of Capiet v. De Silva, 
3 Carapb. 399. BUenborough, C. J. 
1813. 

135. Upon an issue on a plea of pay¬ 
ment to debt on bond at the suit of the 
assignees of the obligee, the assignment 
is admitted. Corsbie v. Oliver, 1 Stark. 
76. EUenborough, C. J. 1815. 

136. In an action by assignees, de¬ 
fendant cannot establish a plea of set off 
by* merely proving that his cross de¬ 
mand has been allowed by the commis¬ 
sioners. Pizie and another v. Mennett, 
3 Campb. 279, EUenborough, C. J. 
1812. 

137. Assignees cannot sue for money 
received in payment of a bill indorsed 
by the bankrupt to a creditor, after act 
of bankruptcy. They must bring trover. 
Waller and another, assignees of Smith, 
v. Draft/ford , 1 Stark. 481. Ellenba* 
rough, C. J. 1816. 

And the court refused a rule for a 
new trial. Ibid. 

N. By bringing an action, ex contractu, 
the assignees, even though they lay the 
contract as made with themselves, affirm 
the act of the bankrupt, and thereby en¬ 
title the defendant to the right of retain¬ 
ing in satisfaction of his debt or setting 
oH'against it. Smith v. Hodgson, 4 T.R. 
211. But, in an action of trover, no set 
off, cither ui-ier 2 Geo. 11. cap. 22. 
and 8 Geo. 11. cap. 24. or under 
5 Geo. II. cap. 30. would be al¬ 
lowed. Wilkins v. Carmichael, t)ougl. 
101. And see Thomason v. Frcre, 
JO East, 418. Stainforth v. Fcllowcs , 
J Marshall, 184. 

F. (c) Liability of assignees 

138. A trader obtains a bill from J. S. 
by fraud, and becomes bankrupt. The 
amount is paid to the assignees. This 
is money received by them to the- use of 
J. S. Harrison v. Walker and another, as¬ 
signees, Src. Peake, 111. Kenyon,-C. J. 
1792. , 

But it is laid to > have been- held 


that it is necessary to shew that the a*, 
signees had notice of want of title in the 
bankrupt. Kieran v. Johnson and an¬ 
other, assignees of Macmaster, 1 Stark. 
109. Bayley, J. 1815. 

And see WiUes v. Freeman, 12 East, 
656. 

139. Assignees maybe sued for tra¬ 
velling expenses of a witness, after al¬ 
lowance by the commissioners. Yorker 
v. Botham, et alt. 1 Esp. 64. Kenyon, 
C. J.*793. 

140. Although the witness be also a 
creditor. Ibid. 

141. And the proceedings under the 
commission need not be produced. Ibid. 

142. The assignees of a bankrupt 
termor, are not liable to the performance 
of covenants, unless they take posses¬ 
sion. Bourdillon v. Dalian, etalt. Peake, 
236. and 1 Esp. 233. Kenyon, C. J. 
1794. 

Acc. Turner' v. Richardson, 7 East, 
339; S.C. 3 Smith, 330. 

And see Hclier v. Casebert, 1 Lev. 
127; Billinghurst v. Speerman, 1 Salk, 
297; Buckley v. Pirk, Ibid. 317. Tho¬ 
mas v. Pemberton , 7 Taunt. 206. 

143. Assignees of lessee chosen on 
the 8th, allowing his cow to remain on 
the premises till the 10th, and ordering 
them to be milked there on the 9th, 
become tenants to the lessor; and if the 
cows be removed on the 10th, to avoid a 
distress, he has a right to follow them, 
under 11 Geo. 2. c. 19. Welch and 
another v. Myers, 4 Campb. 368. Ellen- 
borough, C. J. 1816. 

144. Merely omitting to deliver up 
the key, does not amount to taking pos¬ 
session. Wheeler v. Bramah anal ano¬ 
ther, assignees of Borman, 3 Campb. 
EUenborough, C. J. 1813. 

145. Nor* payment of rent made for 
the express purpose of avoiding a dis¬ 
tress, to which the effects of the bank¬ 
rupt are liable. Ibid. 

146. Assignees give directions to the 
attorney originally employed, to sue out 
the cbmmission, pointing out the stepc 
he is to take in the business. They are 
personally liable for his bill, as upon an 
original retainer. Tam v. Heys, 1 Stark. 
278. Gibbs, C.J. 1816. 

147* Assignees nr / make themselves 
liable to their solicitor, beyond what a 
master in chancery will aUow in tax- 
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atk». Finchett v. Haw end Jarratt, 
H Cantab. 278. Ellenborough, C. J. 
1809. 

148. But senAle, that they cannot 
charge the estate with any Tees or costs 
which have not been so allowed. Ibid. 

149. The provisions of 5 Geo. 2. cap. 
30. 1.45. apply only to the allowance 
to be made out of the bankrupt’s estates, 
and do not affect the common law liabi¬ 
lity o t the assignees. Tam v. Hcys, and 
another, assignees of Horrock, Holt', 378. 
Gibbs, C. J. 1816. 

150. A petitioning creditor, though 
chosen joint assignee, is.solely liable for 
the expenses attending the issuing of the 
commission; and cannot be sued jointly 
with his co-assignees. Ibid. 

■ 151. Where nc notice of an intention 
to dispute the commission is given, the 
proceedings are primA facie, but not 
conclusive evidence of the bankruptcy. 
EUis v. Shirley, 3 Campb. 424. Ellen, 
borough, C. J. 1813. ^ 

152. In an action againstone assignee 
ior contributing at the suit of a co-as¬ 
signee, who has been compelled to pay 


the charges of the messenger under the Pul. 283 


G. (b) Payments by Bankrupt. 

154. Bankrupt’s wife was admitted to 
prove that a payment was made, fa con¬ 
templation of bankruptcy. Jcmrdaine, 
assignee of Natulan, v. Lefevre. and 
others, l Esp. 66. Kenyon, C. J. 1793. 

N. It is stated, that the witness was 
considered to stand indifferent with re¬ 
spect to her husband’s allowance; but 
unless the estate paid 20s. in the pounu, 
the defendants, the favoured creditors, 
would not reduce the fund by their 
proof, in the same proportion that 
a recovery against them would in¬ 
crease it. 

155. The acceptor of a bill informed 
the holder before it became due, thafhe 
was insolvent. The holder promised, 
if the bill was Tegularly paid, be would 
guarantee a composition to the creditors. 
The bill was paid, and the acceptor be¬ 
came bankrupt. Held, a fraudulent 
preference. Smgleim et alt. v. Butler t 
3 Esp. 215. Eldon, C. J. 1800. 

And the court of C. P. refused a 
rule for a new trial. Ibid, and 2 Bos. 


bankruptcy, it need not be proved that 
the defendant has in his hands any 
funds from the bankrupt’s estate. Hart 
v. Biggs, Holt, 245. Gibbs, C. J. 1816. 


G. Transactions with bankrupt, 

WHERE PROTECTED. 

G. (a) Payments to bankrupt. 

(And see F. (b) 133; Assumpsit. 

153. A. being embarrassed, sent goods 
to B., an auctioneer, for sale. Within 
a few days he surrendered himself to 
prison; and remaining theve two months, 
was declared a bankrupt. The goods 
were sold whilst A. lay in prison, and 
the proceeds were paid to his agent by B., 
who had no notice of A.'s imprisonment. 
Held, that the payment was protected 
by 1 Jac. 1 cap. 15. s. 14. CoIjs and 
another, assignees of Wright, v. Robins 
and others, 3 Campb. 184. .Ellen¬ 
borough, C. J. ]812. 

Sed vide Langston v. Boylston, 2 Ves. 
101, 5,6; King v, Leith, 2 T. R. 141. 


And see Smith v. Payne, 6 T. R. 152. 

156. A payment made previously to 
an act of bankruptcy to an obligee, who 
presses for payment before the bond is 
forfeited, is good. Hartshorn et alt. as¬ 
signees of Wright v. Slodde n, 4 Esp. 60. 
Kenyon, C. J. Maidstone, 1801. 

And the court of C. P. set aside a 
nominal verdict for the plaintiff. 
Ibid. 62. S.C. 2 Bos. and Pul. 582. 

And see Thompson v. Freeman, 1T. R. 
155; Thornton v. Hargraves , 7 East, 
544, 7; Crosby v. Crouch, 11 East, 
256. 

157. A transfer on the eve of a bank¬ 
ruptcy is only fraudulent when it is a 
voluntary act moving from the debtor. 
Reed ami another, assignees af Proctor 
a Bankrupt, v. Ayton and others. Holt, 
503. Wood, B. York Lent Assizes, 57 
Geo. 3. 1817. 

158. A trader in contemplation of 
bankruptcy, voluntarily sends his clerk 
to make a payment to a creditor; but 
before the clerk reaches the creditor’s 
house, the creditor makes a personal 
demand of the debt. Held, that notwith¬ 
standing the intention to give a pre¬ 
ference, the intermediate demand made 
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the payment by the clerk valid. Bnyley And the tfourt of C. r. discharged a 
and others, assignees of Pears, v. Ballard rule for a new trial; 1 Mars. 128. 
and others, l Campb. 416. EUenbo- And see Pinkerton v. Marshall, 2H. 
rough', C. J. 1808. Bl. 334* Htpoood v. Lomas, U East, 

159. To invalidate a payment made 127. 
by a bankrupt, more than two months 
before the date of the commission, it is 

not sufficient to shew that the creditor G. (c) Transfers from bankrupt. 
had renewed bills for the debtor, in 

consequence of the inability of the latter 165. An assignment by an insolvent 
to provide for them; the insolvency men- trader, who has not committed an act of 
tioned in 46 Geo. 3. cap. 135. s. 1. bankftiptcy, as a security for future 
meaning a general inability to answer advances, is valid. Whitwell and others, 
engagements. Anonymous , 1 Campb. assignees of Stevens and Hattersley , v. 
492. Ellenborough, C. J. 1808. Thompson , 1 Esp. 68, 72. Kenyon, 

And see Bayly v. Schofield, 1 M. and C. J. 1794. 

S. 338, 353, 4, 5. 166. Bankers discount bills for A. and 

160. Where the goods of a trader are .state an account in which they give 
taken in execution after an act of bank- him credit for the nett proceeds: whilst 
ruptcy, though the money levied be paid the bills are running, A. becomes bank- 
over to the plaintiff more than two rupt; this is a«case of mutual credit, 
months before the suing out of the com- and the bankers are not bound to come 
mission, the payment is not protected in under the commission upon the hills 
by 46 Geo. 3. cap. 135. s. 1. Bloggand which are .^dishonoured. Arbouin and 
another, assignees of Harris, v. Phillips another, assignees of Gowen, a bankrupt, 
and another , late sheriff of Middlesex , v * Tritton and others, Holt, 408. Dallas, 
2 Campb. 129. Ellenborough, C. J. J. 1816. 

1808. 'mm- And see Olive v. Smith, 5 Taunt. 56. 

Sed vide 49 Geo. 3. cap. 121. sect. 2. 167. If, before an act of bankruptcy, 

Harwood v. Lomas , 11 East, 127. a trader place goods in the hands of a 

161. The issuing of the commission factor for sale, the latter may sell after 
means, in these statutes, merely its pass- the bankruptcy, and may retain the pro- 
ing the great seal. It is immaterial ceeds to answer his own debt. Robson 
whether it be opened and acted upon or and another, assignees of Blakey, v. 
not. Watkins and another, assignees of Kemp and another, 4 Esp. 233. Ellen- 
Bawdier, v. Mound, 3 Campb. 308. borough, C. J. 1803. 

Ellenborough, C; J. 1812. 168. If a trader deposit a lease as a 

162. Defendants accept bills for the security, without executing any assign- 
accommodation of a trader, who, after a ment or mortgage, no legal estate passes 
secret act of bankruptcy, lodges money to the pledgee. Doe d. Maslin et alt . 
with them to meet their acceptances, assignees of William Smith , v. Roe, 5 
They cannot, under 5 Geo. 2. cap. 30. Esp. 105. Ellenborough, C. 3. 1804. 
sect. 28., set-off the amount against their 169. And semble, that the equitable 
acceptances. Tamplin and another, as- interest of thfe - latter is not of such a 
stances, frc. v. Diggins and another , 2 nature as to prevent the estate from 
CStmnb. 313. Ellenborough, C. J. 1809. passing tb the assignees. Ibid. 

163. Nor can they retain it under 19 And see Matthews v. Wallwyn, 4 Ves. 
Geo. 2. cap, 32. sect. 1 . as money received 1 , IN). J ones v. Gibbons, 9 Ves. 407,11. 
for or in respect of bills of exchange, in 170. A trader gives a power of attor- 
the usual course of trade. Ibid. ney for the purpose of enabling creditor 

164. Still less can bankers retain to receive money for his own reimburse- 
money paid to them after an act of bank- ment. Money received under this power 
ruptcy, for the purpose of repaying after an act of bankruptcy, cannot be 
advances made on the trader’s accept- retained against the assignee. HoviU , 
ance payable at their shop. Holrayd assignee, frc. v. Lr'hwaiie, 5 Esp. 158.* 
and others, assignees of Hall v. White- Ellenborough, C. J. 1804. 

head and others,, 3 Cam phi 530. Gibbs, 171. A. draws on C. in. favour of B.; 
C. J. 1814. 
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C. accepts, in expectation of goods of A., proceed/of the cargo. Favene and others 
which do not eome to his hands till v. Hullett and others, 1 Campb. 554. 
after A. has committed an act of bank- Mansfield, C. J. 1808, 
ruptcy. This is not suc^a receiving 177. Defendant having discounted 
by B. of the proceeds of me goods as billsforB. required a collateral security, 
will subject him to an action for money upon which B. at different times, brought 
had and received at the suit of A.’s as- goods to defendant in the evening, to be 
signees. Waller and another, assignees sold to cover the bills, if dishonoured. 
of*6mith, v. Draheford , 1 Stark. 481. B. shortly became bankrupt. Held, that 
EUenborough, C. J. 1816. the depositing pf these goods at the 

And the court refused a rule t<* set urgency of the defendant was not a 
aside nonsuit. Ibid. 6 voluntary preference, though there was 

172. Assignees may maintain trover no immediate Tight of action. Crosby 
foT goods delivered by bankrupt, on sale and another, assignees of Boucher, v. 
or return, after a secret act of bank ruptcy. Crouch, 2 Campb. 166. EUenborough, 
Hurst and others, assignees of Foster, v. C. J. 1808. 

Chuennap, 2 Stark. 306. EUenborough, And the court of K. B. discharged 
C. J. 1817. a rule for setting aside nonsuit, 11 East, 

173. A., an insolent trader, receives' 256. 

a remittance from B., a creditor abroad, 178. If a trader sell goods far below 
' which he delivers to .B.’s agent, C. their value, neither he nor his assignees 
His other creditors afterwards meet and can recover the difference. Mogg and 
consent, that the bills remitted shall be others, assignees, v. Mitchell, 1 .Stark, 
delivered to C. to hold forjthc parses 241‘. EUenborough,’C. J. 1816. 
Ultimately entitled. This ^ it valid dc- 179. A trader having purchased goods 
livery to B.; and t^e transaction is not on credit, and fraudulently resold them 
affected by the subsequent bankruptcy for ready money, under their value; an 
of A. Chaff and others, assignees of option for goods sold and delivered can- 
12. J. Vaiiaer Hoevcn, v. Greffulhe, 1 not be maintained by his assignees, 
Campb. 89. EUenborough, C. J. 1807. against the purchaser, to recover the 
S. P. Atkins v. Barweck, 1 Stra. 165, difference between the sums paid and 
as explained in Cowp. 124. the value of- goods. Burra and others , 

Ana see Rowe v. Dawson, 1 Ves. 331. 1 assignees Sfc. v. Clarke and others , 4 

174. A bill dehvered for value by a Campb. 355. Gibbs, C. J. 1615. 

E , before he becomes bankrupt, may 180. A transfer of property made 

lorsed by him afterwards. Smith et under an apprehension of force, civil or 
alt. v. Pickering, Esp. D. N. 1*. 40. criminal, is valid. Dc Tastet v. Carroll , 
Kenyon, C. J. 1791. 1 Stark. 88. EUenborough, C. J. 1815. 

And the court refused a new trial. And the court of K. B. refused a 
Ibid. rule for a new trial. Ibid. 

175. After an act of bankruptcy com- 161. A. discounts a bill for B., and 
' nutted by one partner, an indorsement before it becomes due, has reason to 
made by another partner in the name suspect that the acceptance is forged, 
of the firm, is void. Rerusbottom and lie takes two constables to an inn, where 
others v. Lewis and others, 1 Campb. B. is. Whilst they are in attendance 
279. EUenborough, C. J. 1868. below, he asks B. whether he is aware 
Sed vide Thomason v. Frere, 10 East, there is any irregularity in the bill. 

• 418. Willis v. Freeman, 12 East, 656. B. says, “lam; but the whole shall be 
Whitwell v. Thompson, ante E. (f.) 1. paid.” A. insists upon payment before 

176. A. ships goods for Hamburgh, B. left the room: on which, B. proposes 
and makes out the bills of lading in the to assign some hops, &c. lying in a rent- 
name of S. and M. who have no interest ed warehouse. There was evidence, 
in the property, and deposits these bills that after the arrangement was acceded 
pf lading with B., as a collateral security to, and before the bill of sale was exe- 
foT his acceptance of A.’s drafts. B. cuted, B must have been aware the con- 
pays his acceptances, and A. becomes stables were in attendance, as messages 
. bankrupt; B, has a. legal claim to the were sent upgromthem, to Imo Vf who* 



BANKRUPT. 


63 


t|ier they were wanted. The bill of sale I 
was held good against a subsequent 
bankruptcy. Atkins and others, assignees 
of Tredgold, v. Seward and others, 
Holroyd, J. Winchester Spring Assizes. 
1819. 

And see post Bills, B. (b) 


H. Rights and duties op bankrupt. 

H. (a) Allowance . I 

182. A bankrupt cannot sue his as¬ 
signees for his allowance, after they have 
distributed all the effects. Groome v. 
Potts et alt. executors of John Neale, l 
Esp. 396. Kenyon, C. J. 1795. 

And see Executors, B. (b) 1 Trus¬ 
tee 1. 

The court of K. B. set aside a nominal 
verdict for the plaintiff, on the ground 
that he had not obtained his certificate 
when the final dividend was declared. 
6 T. R. 548. 

And see cx parte Stiles, 1 Atk. 208. 
49 Geo. 111. cap. 121, sect. 12. 

« 

H. (b) Interest in property acquired after 
the bankruptcy. 

183. If an uncertificated bankrupt 
Sell to A. a vessel, of which he is the 
ostensible owner, A. has a good title 
against all persons but the assignees. 
Laroche, hart, and others, v. Wakeman 
and another, Peake, 140. Kenyon, 
C. 3. 1792 

184. A u uncertificated bankrupt may 
maintain an action for work done, and 
materials found, after the bankruptcy. 
Silk v. Osborn , l.Esp. 140. Kenyon, 
C. J. 1794. 

S. P. as to work done, Chippendale v. 
Tomlinson, Co. B. L. 446. 

And see Coles v. Sorrow, 4 Taunt. 
757. 

185. And for money lent after the 
bankruptcy. Evans v. Brown, 1 Esp. 
170. Kenyon, C. J. 1794. 

Sed vide Kitchen v. Bartseh, 7 East, 
53. S. C. 3 Smith, 64. 

186. An uncertificated bankrupt may 
sue for the non-performahee of a con¬ 
tract for the delivery of goods, entered 
into by him subsequent to the bank¬ 
ruptcy, unless the assiggpes interpose. 


Pebenminqv, Roebuck, Holt, 172. Gibbs, 
C. J. 1816. 


H. (c) Protection from arfest. 

187. Bankrupt surrenders within the 
42 days. The commissioners may, with¬ 
out an order from the chancellor, enlftrge 
the time for taking his examination; and 
he privileged during such enlarged 
time.* Davis v. Trotter, esq. sheriff of 
Surrey, 3 Esp. 40. Kenyon, C. J. 1/99. 

And the court of K. B. set aside a 
nominal verdict against the sheriff, for 
an escape. Ibid, and 8 T. R. 475. 

Acc. ex parte Jackson, 15 Yes. 116,9. 
Sed vide ex parte Johnson, 14 Ves. 
36, 40. 

188. A bankrupt attending a dividend 
meeting several .years after nis last ex¬ 
amination, is privileged from arrest. 
Arding v. Flower and Blackball, sheriff 
of .London, 3 Esp. 117. Kenyon. C, j. 

R. 1800. t * 

189. Though he attend upon a notice 
from the messenger, without a summons 
from the commissioners. Ibid. 

And a nominal verdict having been 
taken for the plaintiff, the court of K. B. 
directed a nonsuit to be entered. 8 T. 
tt. 534. 

And see Kenyon v. Solomon , Cowp. 
156. Ex parte Gibbons, 1 Atk. 238. 

S. C. Co. B. L, 119, 34. Ex parte 
Parker, 3 Ves. 554. S. C. Co. B. L, 
119, 34. Darby v. Baughan, 5 T. R. 
209. Ex parte Wood, 18 Ves. 1, 


H. (d) Liability upon a new promise • 
And see Infant, A. (c). 

190. In th» case of an express pro¬ 
mise after certificate, the creditor may 
declare on the original cause of action; 
and, if the certificate be pleaded, the 
subsequent pronfise may be given in evi¬ 
dence. Williams v. Dyde and others, 
Peake, 68. Kenyon, C. J. 1791. 

191. S. P. ruled in Russell v. Hard- 
man, ibid. K. B. M. 1792. Perm v. 
Bennet, gent. $*e. $*c. 4 Campb. 206. 

And sec Trueman v. Fenton , 16 East, 
421, Cowp. 544; 1 caper v. Tatton. 

N. The plea of bankruptcy and certi¬ 
ficate given by 5 Geo. II. cap. 30. sect, 



64 


h ifi^^ycefc iWwfllttQt, con- jtho'ugh after €hjf cfci& a $jre; horntflbr' 
ides;to fee 1 1’he pkintiffJthe holidays* the* debt» notbarredbya 

._•. tr j .< I_^-p_i.' »___ _ 


bf replying 
Miles v. 


* . 

•cludcs.^ _ 

. |hece^4|hM'ao ofij^ortunity M 
the sufeiequent promise. Jude 
mitiams, l P. Wins. 249^>8. 

192. But if the promise be only con¬ 
ditional, the plaintiff must declare spe- 

*■ thjpy, and prove the condition performed. 
Pettit v. Bennett, gent, one, Sfc. 4 Campb. 
205.' Ellenborough, <p. J. 1816. „ 

N. This case is represented as ‘pro¬ 
ceeding on . a mis-statement as to' the 
form cl the plea of bankruptcy. 

193. A promise of payment made by 
a bankrupt to a creditor, before he has 
obtained bis certificate, is sufficient to 
revive the debt. Roberts, assignee of\ 
Robertson, v. Morgan, 2 Esp. 736. Eyre, 

-C.J. 1799. 

194. And such promise is not de¬ 
stroyed by the certificate obtained after 
wards. Ibid. 

. And see Ernst v. Sciaccafega. Cowp. 

195. Where no notjcAjppdispute is 
given, a deposition stating an admission 
by the bankrupt of having committed an 
act of bankruptcy, is insu&fagt, unless 
shewn to have been contemporaneously 
with, or immediately subfequent to, 
such act of bankruptcy. Marsh and an- 
'other , assignees, v. Meager, 1 Stark. 353. 
Ellenborough, C. J. 1816. 

196. A general assertion by a certifi¬ 
cated bankrupt, that he will pay every 
one 20s. in the pound, is not sufficient 

. to. revive a debt. Lynbuy v. Weight- 
man, 5 Esp. 198. Ellenborough, C. J. 
1505. 

And see Bailey v. Dillon , 2 Burr. 756; 
Berfard v. Saunders , 2 H. Bla. 116; 
Alsop v. Brown, Dougl. 182. (191.J 

197. An admission of the debt is not 
sufficient. Fleming V. fflyne, 1 Stark. 
370. Ellenborough, C. J. 1816. 

198. Although accompanied with an 

unaccepted offer to pay by instalments. 
Ibid, v 


certificate. Parslow v. Deddove, 5'Bip. 
78. .Ellenborough, C. J. 1803* 

And the court of K. B. refused a 
rule to set aside a verdict for the plain¬ 
tiff. Ibid, and 4 East, 438; S. C. I 
Smith, 281.* 

And see ante, G 40. 

200. A note is sent to a banker with 
a letter, stating it to be a security, and to 
be delivered to the payee upon a con¬ 
tingency, no cause of action accrues un¬ 
til the event has happened so as to be 
barred by the stat. Savage v. Aldren, 2 
Stark. 232. Ellenborough, C. J. 1817. 

201. Grantor of annuity becomes 

bankrupt. The annuity is set aside for 
a defect in the memorial, after he has 
obtained his certificate. This is a bar 
to an action by the grantee, to recover 
back the consideration. Walker v. Lis- 
cartay, 6 Esp. 98. Ellenborough, C.J. 
1807. 4 * » 

N. As to the effect of the bankrupt¬ 
cy and certificate of one of several joint- 
Ijrrantors, under 49 Geo. 3. cap. 121, §17; 
file Baxter v. Nichols, 4 Taunt. 90; 
Page v. Bussell, 2 M. and S. 551. 

202. A promise to pay a weekly sum 
for the support of an illegitimate child, 
i§ not barred by certificate, except as to 
the arrears due at the time of the bank¬ 
ruptcy. Millen, spinster, v. Whitten- 
bury, l Campb. 428. Ellenborough, 
C. X 1808. 

I. (b) How pleaded. 

203. A bankrupt cannot give his cer¬ 
tificate in, evidence under the general 
issue. Gowland v. Warren, 1 Camp. 
363. Ellenborough, C. J. 1808. 

And see Stedman v. Marthmant, 12 
East, 664; Joseph v. Ormc, 2 N. R. 
180. 

I. (c) How avoided. 


1. Certificate. 

I. (a) To what demands a "bar. 

199. School-money, payable half 
yearly, is not a debt until the expiration 
bf the half yearand if the parent be¬ 
come bankrupt before the quarter day, 


204. Where a defendant sets up a 
certificate, and the plaintiff contends feat 
the bankruptcy relied on is a second 
bankruptcy, under which the defendant 
has not paid 15s. in the pound, the 
phuntiff must prove a certificate ob¬ 
tained. But the production of the pro- 
< eedin$i undetithe former commission. 
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wU$iun the tilnend|eT l t aii4 Jasf^M 
n^Uou gm'j^JUied, as sufficient ovip< w 
ot Mrtffi /faster commwion. Gregory v. 

Hfcrton, 3 Esp. 195. Kenyon, 0. J. 

1600, 

$V P .Mavftond v. Cook, 5 T. R. 655. 

205. The 'certificate must!)* produced; 
uu’css it be in the hinds ot thr opposite 
p ulj, m v hie h c isc.mfttr notice., see on- 
d»r\ cvirlence mly be given. Graham v. 

Gull, 1 ( «apb 2h2. Lile uborough, 

C. » 1615. 

206 \\ licit there lias hi tn no notice 
to ] loehu t the ceitil cate, th ifhdavit o 
continuity lsmsuthci nt. Ibid. 

An 1 see Norton v Shaft spran, 15 
l’lvt, 610, Slavfjhttr v Chevne, 1 M. 
and S. l c 2 , is to effect ol previous com* 
p »>>ition w itli creditors. 

207. A replication to a general plea of 
bankruptcy, slating the special matter, is 
bad on special demurrer. Wilson \. 

Kimp , i ( ampb. 499 n. 2 M. and S. 

549. Ante, H. (d) 191. * 

206. To prove that defendant has 
bttn before discharged, it insufficient, 
aftcr notice to produce the former ter-, 
tibcate, that the solicitor under the con#| 
mission statts that he was employed by 
defendant to obtain the certificate, and 
that, frim the entries m lus books, he 
Ins no doubt it wo* allowed. Htnry v. 

/ tiyh 3 ( ampb. 199. EUenborougli, 

21 ). But scnible , that the book kept 
b\ the secretary of bankrupts cannot be 
r< ccned is s condary evidence. Ibid. 

210 Lo,s s by gaming may be given 
in evident under the gencial pica of 
bankruptcy. Hughes v. Morley, Holt, 

520. Bayley, F. 1 mcastcr Ass. 1S17. 

211 . i he plaintiff nust elect whether 
In will give evidence of one loss of 51 
or of several losses, amounting altogether 
to 1001. Ibid. 

And the court of K.B. confirmed 4 he 
i uhng upon this p nnt. Ibid. 

° 12 . It lies on the defendant to prove, 
ill it he has paid 15s. m the pound, un- 
dei the second commission. Gregory v. 

Vertov, vbi supra. 

253. Where a bankrupt arceptor 
pleads his certificate, he is primd facie 
discharged, if it appear that the om- 
mission was sued out after the day on 
which the bill bore date, though before 
it became due. Piartarm. I letter, 5 
l'sp. 90 . rilenborouph, C. J. 1903. 
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vUiatifl t„ 

''hew*, Apt ta *qfjffl1toifcritp$ey 
committed before Hu (date ofctfye bill. 
Ibid. Mx , 

N. The Yme of the acr<ptance^ and 
not the dah of the bill, eppcarS t* be 
material. 

215. But such antecedent arf of 
bankruptcy ,s sufficiently shewn by pro¬ 
ducing the proceedings under the com¬ 
mission, which state, that an act ot 
binkfuptcy was committed before the 
date of the bill. Ihd. 

Ana see ante H. (d). 195. 

216. If a commission issue against a 

person bj the u..me ol A., who is known 
only by the ium n of B., a ccrtifimi 
granted to A. is a good bar to an action 
against B., provided it be proved that 
he was once called A., and that he was 
the person ag-aist whom, under that 
name of A., the commission issued. 
Ateoent v. blizet, 3 Campb. 256. JC1- 
lenborougl^C!. F. 1K12. * 


BAfeON AND rEME. 

(And see ante. Action, A. 22, 23, 
Action on the oasi-, A. (a), (b), 
post, Evidence, H. (f) , Witness,, 
B. (a). 

A. MARRIAOr. 

(a) How proved. 

(b) Promise of marriage. 

B. Act of wife, whom it afffcts. 

(a) Herself. 

• • 

(b) Husband. 

(c) Person who passts for husband. 

(d) 'Strangert. 

A. Marriage. 

A. (a) IFowprosed. 

1. Where coverture » m issue, the 
husband’s foimer v fe is a com]ieient 
witness to prove her own divorce in a 
foreign country, without the production 
F 
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of auyjiv. Lady £anes- whyih is merely a ratification of a pre- 
iii-awj^'Feak^’ 1ft. ♦KeAyoni C. J. vious contract in writing; aftd that the 
MTSfe^ 1 * ■■■ • . original contract must be produced. 

« V2. 0r it may he shewn, tlwt the hus- Horn v. Noel, 1 Campb. 61. Ellenbo- 
;^h^cUfe facto was previouslpmamed to rough, C. J. 1807. 

, talker woman. Ibid. 12. In an action for crim. oo|,, where 

7^3. 'But -an acknowledgment of a mar* the plaintiff was married at the chapel 
^^|e,.un|ikipported by proof of an actual in the tower, he must prove that banns 
.w marriage, or cohabitation, was not held were usually published there before the 
sufficient. Anve Wtlton v. Mitchell, 3 marriage act. Taunton v. Wybom, 2 
* Campb. 393. Ellenborough, C. J. 1813. Campb. 297. Ellcnborough, C. J. 1809. 
4. 1£ the substance of the marriage Acc. Ilex v. Northfield, Dough 659. 
act be complied with, the marriage is 13. But it will be primA facie suffi- 
valid. The form is merely directory, cient to produce an old registerof mar- 
Standen v.Standen and others, Peake, 32, riages, solemnized in the chapel before 
Kenyon, C. J. 1791. the act, and a register of the publication 

, And see Nicholson v. Squire, TO Ves. of banns since that period, corroborated 
259. by evidence of the frequent publication 

, 5. Semble , that the FJjcet books are in of banns, and solemnization ot marriages 
no case evidence of marriage. Doe d. there of late years. Ibid. 

Orrel v. Madox, 1 Esp,? 197. Kenyon, 14. Proof that a foreigner was re- 
C, J. Maidstone, 1794. ceived at the court of her own sovereign, 

6 . But in all civil cases Unisonal ac- as the wife of a person of the same na¬ 

tions,) except the action of crim. con., tion, that shd(§encrally was regarded as 
general reputation is siiffideitt^vidence his wife in that country, and that the 
of marriage. leader «|, Barry, 1 Esp. parties cohabited some time in England, 
353. Kenyon, C. J. 1795.,, is, in a civil proceeding, presumptive 

Acc .'Morris v. Miller, l.\Wj£ 131a. 632. evidence of coverture. Kay v. Duchesne 
S. C. 4 Burr. 2057. Sed vm&Dickcii- dc Pienuc, 3 Campb. 123. Ellenbo- 
son cl ux. v. Davis, 1 Stra. wO. And rough, C. J. 1811. '< 
see 2 Roll. Ab, 651, 1. 5; May 15. Coverture maybe given in evi- 
v. May , Bull. N. P. 112; llervey v. denceunder non est factum. Lambert 
llervcy, 2 W. Blu. 877; ] Wentw. Plead, v. Atkins, 2 Campb. 272. Ellenborough, 
42. 2 fiauntl. 44. c. n.; Bro. Abr, Trial, C. J. 1809. 

JO. 

Qa. As to proceedings in downr, or 

where a party makes title ufrderamar- A. (b) Promise ofmarriagt. 
riage settlement ? 

7. Or the declarations of the parties. 16. Brutal or violent conduct, or 

Read v. Passer, I’eake, 531, and 1 Esp. lineal* of ill usage? afford a legal excuse 
213. Kenyon, C. J, 1794. for breaking off' an engagement. Leeds 

8 . And reputation and dec!uratio& a^:\\ Coolie cl ux. 4 Esp. 256. . Elleubo- 
to a marriage celebrated, m the Fled A rough, C. J. 1803. 

pieviously to the marriage‘act are t>vi-‘ 17. So dishonesty and perjury. Bad- 
dence. Hid. dcluj v. Marllock and Wife, Holt, 151. 

9. The registration of a marriage is Gibbs, C. J. 1816. 

not essential to its validity.* Ibid. j 18. But mere reports and suspicions 
And see Birt v, Barlow, Dough 162, are not sufficient. Ibid. 

> 170., h 19. But an omission on the part of 

10. " An examined copy d the register the plaintiff to clear his character, affects 
4 of a marriage in the Swedish ambassa- the damages. Ibid. 

dor’schapel at Paris, is not evidence. And see Holer ofty. Dickenson , Car- 
J.eader v. Barry,.Tibi supra. ter, 233, A; Hprrimn v. .Cage, 1 Lord 

11 . Semble, mat a Jewish marriage is Raynu 386, 7 ; Pothier, Trait& du Can¬ 
not sufficiently proved in a civil action, trot de Manage, part 2, chap. 1, art. 7, 
by witnesses present at the ceremony wher^lhe different circumstances which 
which takes place in the synagogue, and will, and whlli will not justify a renuu- 
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tiatSon oflhe contract, are fully 4i»- 
eaiwed. ■ '*>*' ' * ” ' • <• ¥ t 

Sea- afert- post, Evidence, G. (t)'; 
4 Bap.Abr. Marriage and Divorce, B. 
And, as to disparagement, see Co. 
Lift. 8 % a. b. _ 

20. From a statement to the father, 
by the defendant, that he has pledged 
himself to marry th^plaiutiff within six 
months, the jury' may infer a promise to 
many generally,*. *. within a reasonable 
time. Patter v. Deboos, 1 fitark. 82. 
EJieiiboiough, C. J, J815. 


B. Act of wife, who; 1 , it affects. 


B. (a) llcmlf. 


21. A separate maintenance, not se¬ 

cured by deed, will not make a wife 
liable upon her own contracts. Steel¬ 
man v. Chock, 1 Esp. 4, 7. Kenyon, 
C.J. 1793. * 

Acc. i-'llah v. Leigh, 5 T. 11. (i79. 

N. In Marshall v. Hutton, 8 T. R. 
'545, it was settled, that no separate 
maintenance will make the wife per¬ 
sonally liable. It may, however, dis¬ 
charge the husband; post. B. (b) 3, 9. 

22. Where a woman is let in to plead 
under terms of not availing herself of] 
her .coverture, she is precluded from 
shewing, that the goods were delivered 
on her husband’s credit. Snell v. Rice, 
Peake, 235, and 1 Esp. 221. Kenyon, 
C. J. 1792. 

24. Held, that where a husband, a 
foreigner, leaves the kingdom and is 
absent some years, the wife is chargeable 
for goods furnished since his departure. 
Watford v. Duchesse de Pinnae, 2 Espjjf 
554. Kenyon, C. J. 1797. 

25. And that although the credit 
commenced during the husband’s resi¬ 
dence in England, the creditor may re¬ 
cover for such part of the account as ac¬ 
crued after his departure. Franks v. 
Duchesse de Pienne, 2 Esp. 587. Kern- 
yon, C. J. 1797. 

26. But it seems to be now settled, 
that the wife canpgt be sued where the 
husband has at any period lived with her 
within the realm. Kay v. Duchesse de 
Piemet 3 Camp. 123; Ellenborough, 


rine, 1 Salk, «£} $. ,Cv 2 Salk. 646; 

S. C. I Lord Boqgett v. 

Frier, 11 East, 30$; Burfield v. Duchesse- ;» 
de Picimc,Mii+ It. 380; Compton v. Co/- 5, 
linson, 1 H/Bla; 348, 9. . *' * 

27. Husband residing in the’ West 
Indies, allows the wife a weekly surd for 
her subsistence.. She cannot be sued 
alone.' Wm. M'Namdhra and Margdrct, 
his wife, v. Fisher fin erroi,J 3 Esp. 18. 
Kcftuon, C, J. 1799. 

S. C. not S. P. 8 T. Rr 302. . 

Acc. Farrer v. Granard , 1 New Rep. 

80 ; Boyqett v. Frier, 11 East, 301. 

* ,Sed vide Eliz. Wilmot’s Case^Moore, . 
851; Caslletun v. Fitmvilliams, Cary’s 
Rep. 143, 4; Dubois v. hole, 2 Verr. 
613; Anon. ,1 Bulstr. 140. 

28. A woman whose husband has been 

transported may, after the expiration of 
the term of transportation, sue upon a 
cause of action which accrued during 
that penal, unless it cun he shewn that 
the has returned^ Carroll v. 

Bltmcoivfejflr' Esp. 27. Alvanley, C. J. 
1801. 

And we jloggett v. Frier, 11 East, 303. 
Co. Litt.'M32. b. Jewson v. Read, 
Lotvt. lif' 

. 29. A widow is liable for debts con¬ 
tracted by her before coverture. Wood¬ 
man vi Chapman, widow , 1 Campb. 189. 
Ellenborough, C. J. 1808. 

■ S, P. aig. Mitchinson v. Hewson, 7 

T. R. 350; 1 Roll. Abi. 351, (G.) pi. 2. 


B. (b) Husband. 

And *see mite, Action, A. 22,3; 2 
Saund.47. b,i; F. N. B. 177 H. note (e). 

>. A debt due from the wife dum 
sold t cannot, be set off in an action 
brought by ure husband alone. Wood 
v. Afters, 2 Esp. 594. Eyre, C. J. 1797. 
S. P. econverso, Bull, N. P. 179. 
And see Roberts v. Mason, 1 Taunt. 
254; F.N.B.121C. 120 F. 

31. Seem, where the husband has ex¬ 
pressly ordered the debt to be paid. Ibid. 

And see Acheement, A. (b) 22. 

32. Where, in an action against hus¬ 
band, the former gives an undertaking to 


C. J,. 1811, and K. B. 

And see Deerly v. Drmn 


812. # 
ess of Maza- 


appear for Himself only, and appears 
accordingly, and an appearance is en¬ 
tered for the wife, sec. stat. on an affida¬ 
vit of service, the husband must plead 
F 2 
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'for both. Russell v. Buckanan, Exch. icle* of the peace, whichit is nectary, 
M.T. 1818. Manning's, Exch. Pra. for her safety, to exhibit against him* 
625^ 6, 7, 8. Shepherd, one, Sfc.. v. Mackoul, 3 Campb. 

A 33. A man who marries a widow and 326. Ellenborough, C. J. 1813. 1 

receives .her children into hiS" family, is And see 20 H. 7. 2 b. per Fitieux ad 
liable for contracts made by the wife in finem. 

Ids'Absence, for the education of such 43. A husband is liable for the ex- 
children. Stone v. Carr, 3 Esp. 1. pences of a defence upon an indictment 
Kenyon, C., J. 1798. against the wife foi* keeping a bawdy 

And see Cooper v. Martin , 4 East, house, where it appears that he was 
76, 82. o privy to her doing so, and that he knew 

, $.4. Where a deed of separation is she was defended by the plaintiff. Ibid. 
executed by the husband and wife, but 44. A husband cannot be sued for the 
not by the trustee appointed on behalf of amount of goods furnished to his wife by 
the latter, it is void, and cannot be set a tradesman, who has notice of a se- 
up as a defence to an action against the parate maintenance. Rawlins v. Van- 
husband for necessaries furnished to the dyke, vbi supra. 
wife after he has refused to receive her And see Morion v. Withens, Skinn. 
into his house. Ewers v. Hutton, 3 Esp. 348; Nurse v. Craig, 2 N. R. 148; 
2551 Kenyon, C. J. 1801. Ozardv. Dam-ford, Selw. 261. 4 Burr. 

35. But where husband and wife live 2177. 

apart/and he pays her an adequate al- 45. If, on a separation, the wife is 
lowance, he is not liable for her debts, adequately provided for, though from 
although these be no written agreement funds of her own, the husband is not 
with respedt to the allowance. Hodg- liable for her debts. Isddlow v. Wilmot, 
kmson and another v. Fletcher, 4 Campb. 2 Stark. 86. Ellenborough, C. J. 
70. Ellenborough, C.J. 1814. 1817. 

36. The adequacy of the alfitfvanceis 46. But he maybe sued on a promise, 

a question of fact for the jury* r Ibid. even though made under a mistake, as to 

37. The wife’s receipts are not ad- his legal liability. Iiombuckle v. Horn - 

missible to prove that a« separate main- bury, 2 Stark. 177. Ellenborough, C. 
tenance has been paid. Ibid. J. 1817. 

38. A man who permits his children 47. A husband not living with his 

to live with his wife, gives her an im- wife, is liable for unnecessary articles of 
plied authority fp purchase necessaries dress ordered by her, if he, being pre- 
for them. Rawlins v. Vandyke, 3 Esp. sent when they are sent home, do not 
250, 2. Eldon, C. J. 1800. * enforce a demand made by the trades- 

39. A man who turns his wife out of man to have them returned. Waithman 
doors, is liable for necessaries furnished and another v. Wakefield , esq. 1 Campb. 
to her, though he caution the public, 120. Ellenborough, C. .1. 1807. 

and even the plaintiff individually, not 48. A husband living apart from his 
to give her credit. Harris v. Morris, 4 amfe, is liable for expenses suitable to 
Esp. 41. Kenyon, C. J. 1801. ' tne appearance which he allots Her to 

S. P. Bolton v. Prentice , tjTStra. 1214, assume, however disproportionate to his 
better reported in Selw. 249. real circumstances. Ibul. 

And see Thompson v. Hervey, 4 Burr. 49. But where a tradesman neglects 
2177. . the means of ascertaining the true situa- 

40. So where the husband will not tion of the husband, the latter is liable 

receive his wife into his house. Raw- only for necessaries suitable to his cir- 
lins v. Vandyke, vhi supra, cumstances. Ibid. 

41. Or the wife is.so ill-treated by her 50. Where' a woman residing with 

husband, as to render it unsafe for her heT husband, without his privity, orders 

‘ to live with him. Hodges v. Hodges, 1 excessive quantities Bf apparel, which 
Esp. 441. Kenyon, C. J.,1796. are supplied on -her personal credit. 

Arid scedldis v. Chatman, Selw. 263; and are attempted to be secured by a 
Harwood v. Heffer, 3 Taunt. 421. promissory note given in her own name, 

42. A husband who turns his wife the husband i# not liable for any part 
out of doors is liable for the costs of ar- of the goods, though it do not appear 
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that be has supplied her with neces¬ 
saries. Metcalfe v. Shaw , 3 Campb. 
22. Ellenborough, C. J. 1811. 

And see Bentley ▼. Griffin, 5 Taunt. 
356. 

B. (c) Person who passes for her hus~ 

hand. 

51. A man who holds a woman out 
to the world as his wife, and allows her 
to use his name, is liable for her en¬ 
gagements, although the creditor know 
that the parties are not married. Wat¬ 
son v. Threlheld, 2 Esp. 637. Kenyon, 

C. J, 1798. 

52. At least, when the parties are 
married de facto, and creditor has been 
informed that the man has another wife 
living, the husband is liable for the en¬ 
gagements of the second wife, except, 
perhaps, in the case where the creditor 
can be fixed with knowledge of the ce¬ 
lebration of the first marriage. Robinson 
v. Nahon, 1 Campb. 245. Ellenborough, 
C.J. 1808. 

53. On non assumpsit by parties 
sued, as husband and wife, upon the 
contract of the latter, dum sola , it may 
be shewn that there is a former husband 
living. Cowley v. W. Robertson , and 
M. his wife, 3 Campb. 438. Ellenbo- 
rough. C. J. 1813. 

54. A man is conclusively liable for 
necessaries supplied to a woman while 
he is living with her as his wife; but he 
is not liable for necessaries supplied to 
a woman on the ground that he has for¬ 
merly lived with her and represented 
her as his wife, if they were not mar¬ 
ried. Munro v. Dc Chemant, 4 Campb, 
215. ’ Ellenborough, C. J. 1815. 

B. (d) Strangers. 

55. Where a note is made payable to 
the order of a person, whom the maker 
knows to be a married woman carrying j 
on trade with the consent of her hus¬ 
band, the property vests in the husband, | 
and the indorsement of the wife in her 
own name is a«nullity. Bartow v. 
Bishop, 3 Esp. 266. Kenyon, C. J. 
1801., 

And the court of K. B. set aside a 
nominal verdict for the plaintiff. Ibid. 
and 1 East, 432. 
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56. But in a subsequent case, where 
the maker promised payment to the 
indotsee after the note was due, it was 
held, that it might be presumed that th<? 
payee had authority irom her husband 
to indorse the note and also to indorse it 
in her own name. Cotes v. Davis, ,1 
Campb. 485. Ellenborough, C. J. 1808. 

N. Sed qwtre, whether the declaration , 
should not have stated the indorsement 
to hive been made by or on behalf of the 
husband ? And see Hodges v. Beverley, 
Bunt. 188. 

BARRISTER. 

(And see post, Practice, II. K. (f) 
Witness, B. (c) D. (d).) 

1. No actioft lies against a barrister 
for negligence, however gross. ’ Fell v. 
Brown, esq. Peake, 96. Kenyon, C. J. 
1791. 

And sfe 1 Roll. Abr. 91, pfi 9,10,12. 
Ibid, 96, pi. 7; Regina v. Helston, 10 
Mod. 202; 14 H. 6,18 b. per Paston. 

2. Or to recover a fee {Sven to a 
barrister to argue a cause which he did 
not attend. Turner v. Philipps, esq. 
Peake, 122. Kenyon, C. J. 1792. 

Cent. 1 Roll. Abr. 91, pi* H* 

And see Moor v. Row, Cha. Rep. 38. 
Co Utt. 295. n. 252; Charley v. Bol- 
c ot, 4 T. R. 317; 37 g. 6, 86; 37 H. 
6, 18; Penrice v. Parker, Finch, 75; 
Thornhill v. Evans, 2 Atk. 330; F, N. B. 
172 H. 


BASTARDS. 

______ 

A. LlABlLlf Y .OP PUTATIVE FATHER, 
(a) At common law, 

(b) By statute. 

A. Liability op putative father. 
(a) At common law. 

1. A person who admits a bastard 
child to oe^is, and visits it whilst at 
nurse, is liable fb' the nursing, though 
no order of filiation or maintenance have 
been .made. Hesheth v. Gowing, 5 Esp. 
131. Ellenborough, C. J. 1804. 
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, 2. A?4 if the child, after being brought 
a#ay, by the father, he taken back 
agam$t the consent of the latter, who, 
db^weven, takes no steps to remove it, 
h|f Acquiescence in the child’s remaining 
fhere topon the former implied contract, 
may he presumed. Ibid. 

* ' 3. A promise to pay a weekly sum 
towards the support of an illegitimate 
" child is not' discharged by bankruptcy 
and certificate, except as to the arrears 
due before the act oi bankruptcy. Mil- 
apmstei , v. JVhittcnbury, 1 Campb. 
.428. Ellenborough, C. J. 1808. 

A. (h) Ih statute. 

‘ 4. A promissory note' given to an 
overseer upon an agreiinetnj, by which 
theiparish stipulate to acceja a, sum cer¬ 
tain m'lieu oi weekly payments, is valid 
only as*an indemnity. if*ildc v. Griffin, 
5 lisp. 142. Ellenborough, C. J. 1804.. 

And see IleeUv v. Win<jfeM>J 1 Easily 
4G7. 1 M,%nd S. PIO. 2 MM, 226. 

5. Therefore where a sum sufficient 
to cover the actual expensesJ^ns been 
already paid, the overseer c|ppaintain 
no action on the note. Ibult^y. 

5. F. Cole v. (i.'ijecr, 6 East, 110. 
S. C. 2 Smith, 216, 

6 . A person wiio pays money under 
an order of maintenance for a period, 
during which the child was, without his 
knowledge, supported in the Foundling 
Hospital, may recover the amount from 
tha party into whose hands the money 
was paid. Ilodgson v. Williams, 6 Esp. 
29. Mansfield, C. J. 180(5. 

7. But the overseev, though liable 
refund the money, may be indietectafpr 
attempting to secrete it. Rev v. ftlqmh, 
2 Campb. 268. Ellenborough, 
Maidstone, 1809. 

8 . Where a voluntary payment' was 
made in pursuance of a composition with 
the parisn, t.he surplus, -after deducting 
the charges actually incurred* may be, 
recovered in an action for money-had 
and .received. Stainforth v. Staggs, 1 
Campb. 398. Lawrence, J. York/i 808. 

And the .court of K, B. ref used a rule 
to set aside a verdict, for the plaintiff’; 
ibid. 564. > . 

*9. So where the money is paid whilst 
the plaintiff wa* in custody mider a war¬ 
rant. Townmn y, Wilson and others , 
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1 Campb. 396. Ellenborough, C. J. 
1808. . 

10. Or under the threat of an action. 

Wilde v. Griffin, 5 Esp. 142. Ellen¬ 
borough, C. f. 1804. * 

11. If it appear that part l; the 
money has been expended on the child, 
who is since dead/ the surplus may be 
recovered. Tovcman v. Wilson and 
others , iibi supra. 

12. And the parties receiving the 
money are not discharged by paying it 
over to their successors in office. Ibid. 

And see Agent E. 113. 

13. It lies upon the overseer to prove 
what expenses have been incurred. Wat¬ 
kins v. Hewlett, Dallas, C. J. Guildhall, 
l March, IS? 13. 


BILLS ANI) NOTES. 

A. When valid. 

(a) Form of bill or note, 

(b) Distinction between bill <:v ■ I n otc. 
(e) Alteration, 

B. CONSItifcRATlON. 

(a) Svfjii ient. 

(1>) Legal. 

(c) Fraud it bn t. 

(dj IF hen affected or extinguished by the 
new sccirity. 

C. TRANSFER. 

(a) llow mad,;.. 

(b) By whom. 

(<•) At what timt'. * 

I). Acceptance. 

(a) What shall be. 

(b) Special aXxvptwjr, 

(c) Row cancelled. * 

(d) Acceptor of bill and maker of note , 
how far liable • * 

& (e) Where discharged. 

E. 1 Resentment fc$ payment. 

r. 

(a) At whaf time. 

(b) At what place. 



BILLS, AND NOTES. 


F. Protest. 

G. Notice or Dishonour, « 

* 

* 

(a) How given, 

(b) When necessary. 

(c) Consequence" of neglect. 

(d) When waved. 

II. Liability of drawer of bill, 

AND INDORSER OF BILL OR NOTE. 

(a) Where liable, 

(b) To what extent. 

(c) JVhcrc discharged. ' 

I. Action. 

f 

(a} Title of plaintiff. 

(b) Atwhrt period right of action accrues. 
(c) Facts necessary to be proved. 

(d) Indebitatus assumpsit, in respect of 
bills and notes. 

(ft) Trover far notes and bills. 

A. When valid. 

(And see Stamps D.) j 

A. (a) Form of bill or note. 

1. A promissory note issued by a 
commercial Company, consisting of more 
than six persons, who are not bankers, 
13 not within the prohibition of the Bank 
Act, 15 Geo. II. cap. 13. sect. 5. Wigan 
v. Fowler and others , I Stark. 459. 
EHenborough, C. J. 1816. 

And the court refused a rule to set 
aside verdict. Ibid. 

2 . An instrument containing an ac¬ 

knowledgment of having received an 
acceptknce, and an undertaking to pro¬ 
vide for it, was held not to be a promise 
sory note, but to require a receipt stamp. 
Scholey v. Walsby, Peake, 24. Kenyon, 
C. J. 1790. 3 

Sed vide Appendix IV. 

3. * * I 0 U eight guineas," was held 
to be neither a promissory note nor a 
receipt; and it was therefore received 
in evidence without a stamp. Fisher, 
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great, v. Leslie, 1 Esp. 426. Eyre, C. J, ^ 
or Kenyon, C. J. 1795. 

4. S. P, has/banter . * Israel v. Israel, 

1 Campb. 499. Ellenborough, C, J* 
1808. 

And sefc&TAMPs A. (b). 11 H. 6,39. 

5. But in Guy v. Harris, Chitty,.345> 
n. Eldon, C. J. 1800, such an-mstrUment 
was held to be a promissory note, though 
not negotiable, y 

4Sed vide Dyer, 206, pi. 122. 

And see inft%S 10. M .f 

6 . A joint ancnreveral note, expressing 
no time of payment, has, when signed, 
an indorsement, which states, that it is 
gi#n as ; a security for the balances 
which ohe of the inkers may owe to the # 
payee, that it in to be in force for six* 
months, and that no money is to be 
called for sbouer in any case. The payee, 
can neither declare upon this instrument 
as a promissory note payable on demand, 
nor as payable at six months. Between 

: these parties the instrument is an agree¬ 
ment^ ape must be stamped Had declared 
upon as such; though possibly it might 
be considered as a promissory note in 
the hangjjj^f a bond fide indorsee., Leeds 
and otlmpv. Lancashire, 2 Campb. 205. 
Ellenborough, C. J. 1809. 

7. So if a note, before it is signed, be 
indorsed with a memorandum, that the 
note shall be void on the happening of a 
contingent event;—it is. not withrathe 
statute, 3 and 4 Ann. $ap. 9. Hartley 
v. Joseph Wilkinson and another, 4 
Campb. 127. Ellenborough, C. J. 1815. 

And the court of K. B. refused a rule 
to set aside nonsuit.. Ibid. 

8 . A defeasance indorsed by the payee 
i &np tpart of the contract, unless shewn 
|fl|ave been written at the time the 
ihffcrument was made. Stone v. Metcalfe, 

4 Campb*. *217. Ellenborough, C. J. 
1815. 

And see Hill v. Halford, 2 Bos. and 
PuL 413. Cowman v. Cooke, Willes,393. 

9. An instrument acknowledging the 
receipt of a bill of exchange which has 
two months to run, and promising to 
pay the amount with interest, cannot be 
declared upon as a promissory note; 
being a special Undertaking to repay 
the amounrbf the bills, if honoured at 
maturity. Williamson and another v. 
Bennett and Mitchell, 2 Campb. 417. 
Ellenborough, C; J. 1810. 
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' Vids iftpTtyj 8 2, 3, 4. Haussoullier, 12 Campb. 305. . Ellenborough, V. J. 
r. ffafomck, 7 T. R. 733. 1809. 

Ij^. ** I promise to pay, &c.” signed And see Carvick v. Vickery, Douglas, 
by twa iperaohs, is a joint imd several 653. 

note. March v. 1Vard t Beake, 130. 17. If a bill purport to be drapm by 

Kenyon, C. J. 1792. * a firm “ to our order,” in an action by 

lL A note payable to A. only, with- the first indorsee against the acceptor, 
out die words ** bearer ” or ** order," the declaration may aver that certain 
is a valid note within the statute. Smith persons using the nrm drew the bill, 
v. Kendal, executor, 1 Esp. 231. Ken- although in fact the drawer has n<\ 
yon, C. J. 1794. partner. Bass v. Clive, 4 Campb. 78. 

And the court of X. B. set aside a Ellenborough, C. J. 1814. 
verdict which had been taken nominally And the plaintiff having been non- 
for the defendant. Ibid, and 6 T.R. 123. suited with leave to move to set the 
S. P. Burohell v. SIocqcIi, 2 Lord nonsuit aside, a rule for that purpose 
Ravm. 1045. Moor v. Patne^Ca. temp, was made absolute. Ibid, and 4 M. 
Hardw. 288. and S. 13. 

Ace. as to bills , *he entries in Ewers IS. A bill purporting to be given for 
v. Benehkin, 1, Lntw. 2£1, 2., Mamin value delinked in leather, may be stated 
v. Cary , ibid. 277; ana as to bills and to be for value received in leather, both 
notes, Clift. 916. • phrases expressing the same fact. Jones 

12. A promissory note, purporting to v. Mars, ubi supra. 

be the note of A. only, cannot be de- And see While v. Ledwich, Bayl. 16, n. 

ciared up6n as the note of A. -and B. 19. Plaintiff declares upon a bill made 

though given., to secure a partnership on the 3d February. The production 
debt. Sijfldn v. Walker and Rowlestcme , of the bill bearing date on the 6th, docs 
2 Campb. 308. Ellenborougljj, C. J, not render it necessary for the plaintiff. 
1809. ,*■ , J v to shew, that it was made on the 3d, the 

Acc. Emly v. Lye, 15 East', 7. day being immaterial, though not laid 

13. But if A. make a note by the. under a videlicet. €oxon v. Lynn, 2 
words “ I pay, &t\” and prefix to his Campb. 307, n. Thompson, B. York, 
signature, “/or A. and B.” the firm is 1810. 

bound. Lord Galway v. Matthew and 20. But if the declaration had de- 
Smithson, 1 Camp. 403. Ellenborough, scribed the bill as bearing date on the 
C. J. 1808. ' same day, the variance would have been 

14. So where a hill drawn upon- a fatal. Anon. 2 Campb. 308, n. Ellen- - 
firm is accepted by one partner in his borough, C. J. 1809. 

own name, the partnership is liable. S. P. Baynham v. Matthews, Fitzg. 
Mason v. Rnmsey, senior, and Ramey, 130. 

junior, 1 Campb. 384. Ellenborough, 21. To prove that an unstamped bill 
C. J. 1808. * . • dated Paris was drawn in England, it is 

15. But if a note be signed by^„ not sufficient to shew that the drawer 

without any previous agreement th&t-B. was in ..England at the time the bill 
shall be a party, andJB. afterwards adds bears date. Abraham v. Dti Bois, 4 
his name as a surety, he is not-bound Campb. 469. Ellenborough, C. J. 1815. 
without an additional stamp. Clerks. 22. An instrument whereby the ma- 
Blaehstock , Holt, 474. Bayiey, J. Car- ker requests the party to whom it is 
lisle, 1816. , . addressed, to pay 151. “ out. of &is half 

16. Declaration utated that the do pay, which will become due the 1st of 
fondants made the bill, “ their oivn January,” is not a bill of exchange, 
pxopejr hands being thereunto sub- Stevens v. HUl, 5 Esp. 247. Ellenbo- 
scrioed.”—The bill was subscribed by rough, C. J. 1805. 

one of the defendants, with their firm of S. P. Jossclyn v. L'Acier , 10 Mod, 
A. and Co. Lord Ellenborough doubted 294, 316. 

whether the variance was fatal or hot, And see Evans v. Underwood, 1 Wils. 
but raised to nonsuit the plaintiff, 262. Jenney v. Herle, 2 Lord Raymond, 
Jones und another v. Mars and another, 1361, 2, 8. C. 1 Sira. 591. S. C. . 

y 
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8 Mod. 25; Ifi^k Halford , 2 Bos. 
and Pull. 413. 

26. A bill payable after sight may be 

! >roved to have been accepted ou a dif¬ 
ferent day front that laid m the declara¬ 
tion under a scilicet. Freeman v. Jacob, 
4 Campb. 209. EUenborough, C. J. 
1815. * 

N. This being matter of allegation, 
the scilicet appears to be immaterial. 

A. (b) Distinction between bill and note. 

27. A stamped paper writing in the 
common form of a bill of exchange, 
except that the word' “ at” is inserted 
before the name of the drawee, is pro¬ 
perly declared on as a bill of exchange. 
Shuttleworth v. Stephens , 1 Cdtnpb. 407. 
Ellenborough, C. J. 1818. 

28. Semble, that such an instrument 
may be treated as a bill of exchange, or 
a promissory note, at the holder’s op¬ 
tion. Ibid. 

29. A fortiori where “at” is written 
so as to be scarcely legible, for the pur¬ 
pose of completing the deception. Allan 
v. Mawstin, 4 Campb. 115. Gibbs, 
C. J. 1815. 


1 Campb. 62, n. EUenborough, C. A 

1806. 

Sed vide Appendix Ill. post. E. (b) 2. 

35. An alteration of the dale, in cor¬ 
rection of amistake and of the place of 
payment, made before' negotiation and 
with the acquiescence of the party, is 
immaterial. Jacobs v. Joseph Hart , 2 
Stark. 45. Ellenborough, C. J. 

36. The words “ accepted on myself, 
pay&Ue every where,” inserted fay the 
maker,, in the margin of a note, payable 
seven days after sight, constitute no part 
of the original instrument, being merely 
an acknowledgment df sight. Splrtgerber 
v. Kohn, 1 Stark. 125. EUenborough, 
C. J. 1815. jf* 

37. The date of a bill cannot be altered 
after acceptance, though accepted for the 
accommodation of the drawer, who has 
not negotiated it. Calvert v. Roberts , 
3 Campb. 342. Ellenborough, C.J. 1813. 

38. Where a bill indorsed by the 
drawer was cleft with the drawee, who 
dated it forwards before he accepted it, 
the alteration was held fatal, vhithwaite 
and another, v. Luntley , 4 Campb. 179. 
Ellenborppgh, C. J. 1815. 

S. P. Jcmnston v. Gibb , K. B. E. T. 


% 

A. (c) Alteration. 

(And see Stamps, D.) 

30. A bill, the date of which is 
altered after it is due, but before it is 
negotiated, is invalid, without a fresh 
stamp. Bowman v. Nicolls, 1 Esp. 81. 
Kenyon, C. J. 1794. 

And the cor-t of K. B. discharged a 
rule for a new trial. 5 T. R. 537. 

31* V A bill delivered to the payee, and 
afterwards altered in date by an agree¬ 
ment between, him and the drawee, 
before acceptance, is void. Walton v. 
Hastings , 4 Campb. 223. Ellenborough, 
C.J. 1815. 

32. An alteratioifto vitiate a bill must 
be iu a material part, as in the time of 
payment, or sum. Trapp v. Spearman, 
3 Esp. 57. Kenyon, C. J. 1799. 

33. But the insertion of a particular 
place of payment by the accepter, does 
not make the bill void. Ibid. 

34. Nor where the addition of a par¬ 
ticular place of payment is made, with¬ 
out the privity of the acceptor; as the 
words inserted do nut alter the nature of' 
the acceptor’s liability. Marson v. Petit, 


1815. 

39. The circumstance that the drawer 
would have farther time to provide for 
the biUj in the event of nop-payment, 
furnishes no ground to presume his as¬ 
sent. Ibid. 

40. Nor would the consent he of any 
avail. Ibid. 

N. It seems therefore that the bill 
was presented for acceptance by an in¬ 
dorsee, 

ijta:,An exchange of accommodation 
acctspances, is a sufficient negotiation of 
the Mis to make them invalid, if altered 
in date, without a fresh stamp. CordweU 
(or Cardwell) v. Martin, 1 Campb. 79. 
EUenborough, C. J. 1807. 

And the court of K. B. refused a 
rule to set aside nonsuit. Ibid . 180, b. 
and9East, 190. 

43. In an action against ah acceptor 
where the bill u vitiated by the insertion 
of “ date” instead of “ sight,*’ the plain¬ 
tiff cannot recover upon the money 
counts, though he produce another bill 
drawn on the defendant by the same 
drawer, but not accepted. Lang v. Moore, 
3 Esp. 155, n. Kenyon, C. J. 1790. 

Sea vide Paton v. Pointer, 1 Taunt. 420. 
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43. A bill which, after delivery by 49. So upon a sSKrfpictflres, made* 

drawer to payee, is post dated five days quacy of price cannot be given in evi* 
at acceptor’s request, is void. Walton dence against the amount of the note 
v. Hastings, 1 Stark. 215. Ellenbo- given, unless it be offered as proof of 
rough, C. J. 1816. fraud, with a view to defeat the contract 

altogether. Solomon v* TurnS, bart, 

1 Stark. 51. F.llenboTough, C. J. 1815. 

B. Consideration. 50. A cross acceptance with an ex¬ 

change of secuiitft's, is a good conside- 
B. (a) Sufficient. ration for a note. Kent v. Lower*, 1 

<-/• Campb. 179, n. Ellenborough, C. 5. 

44. Where there was originally no 1808. 

oonsiderajion for part of the sum ex- And see Buckler v. Bvttivant, 3 East, 
pressed in the bill, the jury, in an 72. S. €. Co. B. L. 178,510. Franco 
action between the, immediate parties, v. Dube's, 2 Smith, :}(>. Ex part-., 
may apportion the* damages, although Walker, 4 Ves. 373. S. C. Co. B. L. 
money be paid i$t| court on the count' 174. Jlayley* 205. 
upon the hill, fiarber v. Backhouse and 51. A. being indebted to B. it is 
others, Peake, 91. Kenyon, C. J. 1800. agreed that C. shall dTtiw a bill upon A. 
j. N. But where part of the considera- in favour of B. for the amount. In an 
tion arises out of an illegal contract, the action by B. against O. the latter cannot 
security is void for the whole, and the set up want of consideration as a dr- 
plaintiff must resort to his original fence. Scott and others v. Lifford, l 
remedy, upon the valid branch of the Campb. 24G. Ellenhorougli,* C. .1. 
consideration, pr Denison, J. 2 Burr. 1808. 

1082. W And sec Anon#l Com. Rep. 43. 

45. Where the defendant;.accepts a 52. A. the drawer and payee of a bill 

bill in consideration of his being admit- for £50, being bound to provide for a 
ted into partnership by the * plaintiff, bill of £70, of which B. is the holder, 
and the treaty is afterwards broken oft indorses the £50 lift! to B. to enable him 
by the defendant, the plaintiff can rcCo- to take up the bill for £70, this is an 
ver only to the extent of the injury available security i8 the hands of B. in 
which he has sustained by the .non-per- reduction of his demand on A. and he 
forma,nee of the contract. Ledger v. mav recover upon it against the accep¬ 
ter, Peake, 210. Kenyon, , C. J. tor.' Walsh v. Tyler, 2 Stark. 288. 
1794. Ellenborough, C. J, 1817. 

46. And if it appear that the plaintiff 53. It is no defence to an action by 

obtained the acceptance by fraud, the the drawer and payee of a bill against 
defeiMiant will be entitled to -a verdict, the acceptor, that the consideration has 
Ibid, ■ partiallffoWed on accou#t*of the bad- 

Aoc. Lewis v. Cosgrme , 2 Ta hg|fc3 j$&, ness of the quality of the goods ^iliver- 
post, § 53. -y ; e ^* Morgan v. Richardson, 1 Campb. 

47. But where a bill yvas given-for 40,% Ellenborough, C. J. > 

the pnoe of goods, it isno defence that , S. C. Law Journal, 2 vol. 237. S. C. 
the goods were of bad qua% ; aad ,im- 7 East, >483, n. S. C. 3 Smith, 487, n. 
properly packed; foe defendant must And see Selw. 161. n. 

have recourse to a Gross action; the 51. So where a ml is given upon an 

distinction being between failure*# coo-, agreement for the leaip me. house, and 
■ sideration, aad original want of consi- the defendant hat had possession, he can- 
depOOD. Tye v. Gwjmne, 2 Cimpb. not set up a refusal on the part of the 
^ e C. L 1809. plaintiff to execute the lease, but must 
’ 48? So where a bill accepted as a gift hare recourse to a cross action or suit 
WM*} i« indorsed for a small in equity. Moggridge v. Janes, 3 

4 consideration, the indorsee can recover Campb. .38. Ellenborough, C. J. 1811. 
only to that extent. Husky. Brawn , .And the court of K. B. refused « 
Chi«y ^ Bills, 93. Ellenborohgh, rule for a? new trig}. Ibid, and 14 East, 
C. J. 1817. 486. ' ' 
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, 53 , BuHrhere ifie partial failure of 
consideration arises from the fraud of 
the plaintiff, it is a bar to the action. 
Fleming v. Simpson, 1 Carapb. 40, n. 
Ellenborough, C. J. 1806. 

S. r! Lewis v. Cosgrave, 2 Taunt. 2. 
And see ante B. (a); 46 post. Vendor 
and Purchaser. m 

B. (b) Legal. 

54. In an action by the indorsee 
against the maker of a note, the latter 
cannot set up as a defence, that the con¬ 
sideration was illegal, unless it can be 
shewn, that the plaintiff was privy to 
the illegal transaction. Newby v. Smith, 
‘2 Esp. 53’), n. Kenyon, C. J. 1788. 

And see Chitty on bills, 5th edition, 
95, 98,103, &c. 

55. A person who indorses a hill as a 
surety, and is compelled to pay the 
amount to a bond fide indorsee, has an 
action over against the person, at whose 
request he became a party to the bill, 
notwithstanding he notice that it 
was drawn upon an illegal considera¬ 
tion. Scddons v. Stratford , Peake, 215. 
Kenyon, C. J. 1794. 

Arc. Petrie, v. Ihmnay, 3 T. R. 418, 
24. Tenant v. Elliott , 1 Bos. and Pul. 3. 

Scd vide Avhert $. Mdse, 2 Bos. and 
Pul. 371. Webb v. Brooke, 3 Taunt. 8 . 

56. In an action by the indorsee of a. 
note against the maker, a fraudulent or 
illegal contract between the defendant 
and the pay*, to which the plaintiff 
was not privy, is no defence. Strongi- 
tkarm v. Lvirn, 1 Esp. 389. Kenyon, 

C. J. 1795. *4 * 

57^ Nor can a smuggling considera¬ 
tion between the. drawer and acceptor, 
be set up as a defence to an action, by 
the payee. Potter v, Tubbs, Esp. 

D. N. P. 57. Buller, J. Sarum, 1785. 

58. A note given for compounding a 
misdemeanor, was field good. Drags y. 
Ibberson, 2 Esj^ 643. Kenyon, C 

^ 1798. 

Cont. Collins v. Blantcrn , 2 Wils. 341. 
Edncmbe v. Jlodd, 5 East, 294. S. C. j 
1 Smith, 515. Bceley v.Wingfield, 11 
East, 46. And see ante, Bankrupt, 181. 

59. An excise officer, who, without 
previous authority, takes a* promissory 
note for the amount pf a penalty, which 
he was directed to levy on the defend¬ 


ant's goods, may maintain an action on 
the note. , Swear y. Brinhworth, 4 
Campb. 46. Ellenborough, C» 3 • 1814. 

60. A bill given for the amount of 
differences upon stock-jobbing transac¬ 
tions, is void in the hands of an indor¬ 
see, with notice. Steen v. Lashley, 1 
Esp. 166. Kenyon, C. J. 1794. 

And the court of K. B. discharged 
a rule for a new trial Ibid and 6 T. R. 


61.% 

62. Or if indorsed for value after it is 
due. Brown v. Turner, 2 Esp, -631. 
Kenyon, C. J. 1798. 

And the court of K. B. refused a 
rule for a new trial. Ibid. 

64. It is no objection to the validity 
of a bill, that it is accepted by the de¬ 
fendant for the amount of small quanti¬ 
ties of spirits sold to him by the 
plaintiff, though*the plaintiff is disabled 
by 24 Geo. 2. cap. 40, s. 12. from 
suing upon the original demand. Spen¬ 
cer v. Smith, 3 Carapb. 9. Ellenbo¬ 
rough, O. J. 1811. 

65. A valid bill is indorsednv A. the 
payee, upon an usurious agreement to 
B. who indorses for a good considera¬ 
tion to C.—C. indorses to B.’s assignees 
in payment of a debt, due to the estate. 
The assignees have a goad title under 
O. Parr v. Eliasonct alt. 3 Esp. 210. 
Kenyon, C* J. 1800. 

And the court of K. B. discharged 
a rale for setting aside a nonsuit in 
trover against the assignees. Ibid, and 
1 East, 92. T 

67. Where a note is not absolutely 
void, but merely voidable as issupg out 
of a 1 contract, which is mahm jimhibi- 


uent note given in Eppsi- 
ji of the abandonment of proceigd- 
ingjfopbn thc/ormer, is valid. Witham 
v. Lee , 4 Esp. 264. Ellenborough, C. J. 
1803. 

Sed vide Anbert v. Mazej 2 Bos. and 
PM. o75. Sedgwick on Bla. Com. 
54 * 

68 . A. the bond fide holder of a bill, 
on which B. the payee, had forg^L the 
acceptance of C. gave it up to B. upon a 
statement of the circumstances, and re¬ 
ceived from <him a bill accepted byT), 
without consideration. Held, that A. 
might recover against D. unless a bar¬ 
gaming to stifle a prosecution for the 
forgery, could be proved. Wallace %. 
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Hardatore, 1 Carapb. 45. Ellenborough, 
a i 1807. 

And see post, 73; ante, Agreement 
B. Bankrupt 181. 

69. A note, given by a British subject 

to a neutral, for goods purchased, while 
both parties are in the enemy’s coun¬ 
tries, may be sued on here., Houriet 
and another v. Morris , 3 Campb. 303. 
Ellenborough, C. J. 1812. o 

V, And see post. Insurance, B. ^15) 

70. A bill drawn in favour of an 
qliati enemy, is a sufficient consideration 
fora promise made in time of peace, to 
pay principal and interest. Dahamtnel , 
Administrator of La Tailleur, v. Picker¬ 
ing, 2 Stark. 90. 'Ellenborough, 0. J. 
1817. 

And see 34 Geo. III. chap. 9. sect. 2. 
Antoine v. Morshead , p Taunt. 237. 

71. It is not an illegal consideration 
that a note'was given by surety, for 
mods sold by assignee to his bankrupt. 
Hanson v. Walker* 1 Stark. 361. Ellen¬ 
borough, C. J. .816. 

72. A bid accepted for a sum paid 
by plaintiff, as guarantee of payment 
in full, to one B„ % creditor "of defend¬ 
ant, to induce B. to join in a deed 
of composition, for 10s. in the. pound, 
in favour of*defendant, is bad. Bryant 
v. Christie , 1 Stark. 329. Ellen 
borough, C. J. 1816. 

73. A bill given by a friend of i 
discharged insolvent, in compromise to 
a creditor, and for costs, with consent of 
plaintiff, that an indictment against the 
insolvent for fraud should be quashed, 
is valid, in the absence of evidence to 

» sheWjthe compounding of the prosecu- 
tionJfo have been part of the ageijy ae at. 
Hording and otKms v. Cooper , 1; Stark. 

467.. .Ellenborough, C. J- 1816. f > 

£ 

■' B. '(c) Fraudulent. 

* 74. OneVrf three persons who en¬ 
gaged in a limited partnerships cannot 
Jbind the others by accepting a tnli draftn 
^qponthe firm, fora debt due from hiip- 
> seHbqfoividuftHy. . Williams v. Thomas , 
Hunter* and Latham, 6 Esp. 18. EH 
lenbdfoughs^. J. 18[06. . ^ 

d, such an acceptance being 
fhrtratilcnt in its inception; would not 
be available in the hands of a bond £de 
' indorsee, ibid. m 

A Cent. Ridley v. Tayl&r, 13 East, 182. 


B. (d) When affected or extinguished by 
bill. 

76. Vendee of goods delivers to the 
veudor an order upon his bankgfs, di¬ 
recting them to give the vendor a bill 
upon London for the amount. The 
vendor takes th^banker’s draft, which 
is dishonoured. He cannot resort to the 
original demand for goods sold; as upon 
accepting the order it became incum¬ 
bent on "him to take care that he had 
good bills. Bolton v. Reichard , 1 Esp. 
106. Kenyon, C^J. 3 794. 

And the court of R. B. gave judgment 
for the defendant upon a case reserved. 

6 T. R. 139. 

And see Proton v. Kcvdcy, 2 Bos. and 
Pub 518. 

77. A party who has given a bill of 
exchange for the amount of a trades¬ 
man's bill, is estopped from, disputing 
the reasonableness of the charges. Knox 
v. Whalley, 1 Esp. 159. Kenyon, C. J. 
1794. 

78. Where a 0te is indorsed in pay¬ 
ment of a debt, the indorsee cannot sue 
upon the original cause of action, until 
the note is dishonoured. Stcdman v. 
Gooch, 1 Esp. 4. Kenyon, C. J. 1793. 

79. But if the maker has no effects in 
the hands of the party, at whose house 
the note purports to be payable, the 
holder may resort immediately to his 
original demand. Ibid. 

80. Where a note is void for want of 

a stamp, the plaintiff may go into evi¬ 
dence of the consideration. Wilson v. 
Kennedy, 1 Esp. 245, Kenyon, C. J. 
1794. * 

S„P. Tyh v. Jones, 1 East, 5% n. 

And see Puckford v. Maxwell, 61 1 . R. 
52. Alves' v. Hodgson, 7 T. Rf 241. 
White v. Wilson, 2 Bos. and Pul. 118. 

81. ft cheque received for stock liold, 
is lost by the seller ,in his way home. 

defendant, the A purcbaser, refuses 
.y again for the |jpck unless he is 
ffTemnined against his liability on the « 
cheque. Four months afterwards, the 
bankers on wfgsm thecheque was drawn, 
becomdSjs bankrupts, hajjgmg sufficient 
money ofthe defendant’s in their hands 
to answesi it.. The defendant proves the* 
amount of&e cheque un<jkr*the cprnmis** 
sion. Hew; that^jm action would not 
lie for the price of the stock. Bt$an v* 
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Hill , 2 C^jopb. 381. Ellenborough, 88. A bill was indorsed by the drawer, 

C. J. 1810. __ “ Pay the contents to E, P., being part 

82. An acceptor agrees to pay costs, “ of the consideration money in a certain 
renew the bill, and give a warrant of “ indenture of assignment, executed by 
attorney. The bill is renewed, and the “ the said E. P. to Y. R. R. and myself.” 
warrant*, of attorney is given, but the The expression of the consideration of 
costs are not paid. The demand on the the indorsement is mere surplusage, and 
bill is not merged in the warrant of at- cannot restrain the negotiability of the 
tomey, no judgment having been en- bill. Potts v. Read , 6 Esp. 57. Ellen- 
' °red up. Norris v. Ayletl , 2 Campb. borough, C. J. 1806. 

329- Ellenborough, C. J. 1809. Acj. Ifaiissoulierv. Hartsinh, 7 T. R. 

And see Drake v. Mitchell , 3 East, 733. • * 

251. Secus, where a condition is expreMed 

83. And a fresh action may be com- in the indorsement. Archer v. Bank of 

menced on the first Ibill, though the England , Dougl. 437; Robertson v. 
second be outstanding. Ibid. Kensington , 4 Taunt. 30. 

And see Kcarslake v. Morgan , 5 T. R. 89. The delivery of a bill with a , 

513. - blank indorsement to a firm, consisting 

C. Thanskeii. °f two persons, : .n satisfaction of a debt 

* due to an insolvent, to whom the *two 

C. (a) How made. and a third person are trustees, does not, 

84. After a blank indorsement, the without indorsement to the; three trus- 
negotiability of the bill is not affected tees, or some proof of delivery, give a 
by the special indorsement of a subse- right of action to the three. Mackell and 
ijiient holder. Smith and others v. others v. Kinnear , 1 Stark. 499. Ellen- 
Clarke , Peake, 225, and 1 Esp. 180. borough, C. J. 1816. 

Kenyon, C. J. 1794. * Sed vide ante, 85. 

And see Peacock v. Rohdes, Dougl. ; 1 / 

611,33. C. (b) By whom. 

85. A blank indorsement conveys a 

joint right of action to as many persons 90. Bankers may pledge bills de- 
as agree in suing on the bill, without posited with them by a customer, though 
proof of any joint interest. Ord and such customer be a creditor. Collins v. 
two others v. Portal, 3 Campb. 239. Martin et alt. 2 Esp. 520. Eyre, C. J. 
Ellenborough, C. J. 1812. 1796. 

Sed vide post, 89. As to blank indorse- And the court of C. P. discharged * 
ment in general, see Appendix, 11. a rule to set aside nonsuit. Ibid, and 1 

86 . The acceptor of a bill, who pays Bos. and Pul. 648. 

the amount under a forged indorsement, S. P. per Eyre, C. J. in Bolton v. 
remains liable to the supposed^ndorser. Puller , 1 Bos. aud Pul. 546. 

Smith and another, assignees of Bagnall 92*;> In an action by an indorsee ‘ 
and Stknd, v. Shepperd, SeL. Cases, 243. ag&jftpbceptor, an act of bankruptcy 
Lord Mansfield, C. J. 1776.^ commmbd by the pay£e before indorse- 

S. P. Cheap v. Harley , 3 T. R. 127. ment, fe a gootf defence upon the general 

87. Where the payee indorses a bill issue... Pinkerton v. Adams and Milner, 
in blank, the next holder may convert 2 Esp. 611. Kenyon, C. J. 1799. 

the blank indorsenqgnt into a special in- £5. li admit: Arden v. Watkins , 3 East, 
dorsement, by inserting above it, thf 322, 3. 

^ words “ pay the contents to J. \ $3. A bill payable to the ordei of the, 

* Vincent end others v. H orlock and others, drawer, and accepted for his accommo- > 

1 Campb. 442. Ellenborough, C. h dation, does not pass to ’his assignees. 
1808. * . Therefore an indorsement for value, after 

S. P. Monet. Manning ,' 1 Comyn’s an &ci of bankruptcy, gives a right^of 
Rep. 311,2; S. C. 4 Vin. Abr. Blanks, action. Wallace v. Haraacre, 1 Campb. 

7-; Edie v. East India Company, 231a. 46, 179. Ellenborf igh, C. J. 1808. 

Hep. 295, 7; 4$. C. 2 Burr.'1216, 27. % P. Arden v*. Watkins, 3 East, 321; 

And see Slide v. Prehott. 1 Atk. 249. Wtllisv. Freeman, 12 East, 656. 
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94. ^ indorses a bill tab., fo eiujblu 
bint to ge$it discounted by C. for a par¬ 
ticular purpose. Cannot retain the bill 
fo$.f$4debi due to him from B, De- 
luiiney -y. Mtichett, 1 Stark. 439. El- 
%rfborough, C. J. 1816. 

95. ; Billwaa delivered by defendant to 
two partners, hankers, and transferred to 
plaintiffs hy one of them after bank¬ 
ruptcy of tne other, and doubted whe¬ 
ther they can recover ? Hamshottow v. 

- Color, 1 Stark. 338. Ellenborough, 
0. J. - Iblo, 

C. (c) At what limt'. 


96. A hill being in the hands of the 
.drawer’s banker, fie jetties with the ac¬ 
ceptor, and gives a receipt in full; he 
cannot, afterwards, by indorsing the bill, 
give a title against the«aeceptor. Tho- 
rogood v. Clarke , 2 Stark. 251. Ellen¬ 
borough, C. J. 1817. 

97. if the payee of a note, after, 
having received part of the amount from,j 
the maker, indorse it over fo; value 
without notice, the indorsee is not bound 
by such payment. Cooper v*J)avm, 1 
Esp. 463. Kenyon j C. J. Hereford, 

1795. 

98. Where a bill is accepted, on an 
illegal- transaction, (lottery insurance) 
the acceptor is not entitled to call upon I shut, 
a remote indorsee, to shew that he gave* 
value for the bill, unless he became a 
holder after the bill was due. Wyatt v. 
Buhner, 2 Esp. 538. Eyre, C, J. 1797. 

99. The payee of an accommodation 
note, cannot give a right of action against 
the maker, hy indorsing for a valuable 
consideration after it is due, Tinaantv. 
JPrartcis, i Campb. 19. Ellehl^iwgh, 

v. j. rear; # ~ 

■ Coat. Charles v. Marsden , L Taunt. 

?f>. 4 . • 

; 100* Where a bill accepted on a 
Smuggling transaction, .is indorsed for a 
valuable consideration before it becomes 
:due, the indorsee may indorse ove r after 
the til is due. Chalmers and other r v. 

•* Lmiitm, 1 Campb. 383. , Ellenborough, 
C.J.antiK.B. 1808. 

. lOlV A pefsoti who takes a bankers* 
chccoue nine' months after the day on 
whicn it beats date, does not, from that 
circtimstafiCe, hold it subjeetto the same 
equities, with which it was charged in 


the hands of the party from whom* he 
received it, provided the transfer was 
made upon a valuable consideration, and 
without notice o||ftBy defect of title. 
Boehm, and others V: Sterling and others, 
2 Esp. 575. Kenyon, C. J. 1797. 

And the court of K. B. dis¬ 
charged a rule for a new trial. Ibid, 
and 7. T. R. 423T 

And see Morris v. Lee, Bayl. 233. 
Charles v. Marsdcn, 1 Taunt. 224. 
Grant v. Vaughan, 3 Burr. 1516. 

103. A promissory note paid and re- 
I issued before it bejQpies due, is avail¬ 
able in the handsa bond fide in¬ 
dorsee, without notice. Hurbidge v. 
Manners , 3 Campb. 194. Ellenbo¬ 
rough, C. J. lb 12. 

104. Sccus, where it is re-issued after 
payment at maturity. 1 bi<l. 

And see Beck v. llobley, 1 H. B. 89, n. 
Bayle.y, 66. 

105. In. an action on a special accept¬ 
ance at a banker’s, presentment at 
the banker's after banking hours, but 
“ no orders” given for answer, was held 
a sufficient presentment, Garnett v. 


Woodcock, 1 SlaiL 475. Ellenborough, 
C.J. iblG. 

And the court refused a rule for 
a new trial. Ibid. 

1C5. Alder, if the bank had Jtoen 

md. ' ■ -ir 

D. Acceptance. 

D. (a) What shall be. 


107. A bill of exchange good in tfip 
commencement was, before the late sflj£-' 
tute, vitiated by usury, cos»|;iitted upon 
the making of an indorsement; through 
which the plaintiffs necessarily cldftned. 
Lowes v. Mazzaredo and others, 1 Stark. 
385. EHenborwpi, C. J. 1816. 

And the court set! aside a nomi¬ 
nal verdict for the plaintiffs. Ibid. 

109. “ There is #our bill, it is all 
right.’! This is no acceptance. Powell 
v, Jones, 1 Esp. 17. Kenyon, G; J. 
1793. 

Sed vide Peach v. Kay, Bayiey, 78. 

110. A promise to accept abill before it 
is drawn, can only be injsisted on as an 
acceptance, by a person to whom the pro¬ 
mise was communicated, and who took, 
the bill on the credit of it. Miln v. 
Prest, 4 Carapb. 393. Gibbs, C. J. 
1816. 
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111. The draws® of the bill, on ac¬ 
count of a cargo consigned to him says, 
“ it will not be accepted until the ship 

'wi^h the wheat arrsMte;'’ upon arrival 
this ,is’ - ap acceptance. Mm v. Prest, 
4 Campb. 393. Gibl^, C. J. 1816. 

112. An answer at the house of the 
acceptor, “ that the bill will be paid,” 
does not dispense with the necessity of 
proving his signature, unless it be shewn 
that the answer was made by his autho¬ 
rity. Sayer v. Kitchen, 1 Esp. 209. 
Kenyon, C. J. 1794. 

112. If the drawee acknowledge that 
the acceptance is ^jS^his hand writing, 
he cannot afterwards set up as a defence, 
that it is a forgery. Leach v. Buchanan , 
4 Esp. 22 7 . Ellenborough, C. J. 1813. 

S. P. dub. Cooper v. Le Blanc, 2 
Strange, 1051, 

113. Or, if he have paid other bills, 
to which his acceptance was forged by 
the same party. Barber v. Gingell, 3 
Esp. 60. Kenyon, C. J. 1799. 

And see Gibson v. Hunter, in error, 2 
H. Bla. 288. post 1. (d.) 

114. The payee of a bill sends it by 
post to the drawee, requesting him to 
accept it and to hand it over to an agent, 
according to the course of dealing be¬ 
tween the parties. The drawee retains 
the bill beyond the usual time. This 
amounts to an acceptance. Ilarvey v. 
Martin , 1 Campb. 425. Ellenborough, 
C. J. 1806. 

.8. C. Bayley, 81, n. S. 1\ Trimmer 
v. Oddic, Grid. 88, and Chitty on 
Bills, 242, n. 2. 

115. But, by the usage of London, a 
banker’s clique coming through an¬ 
other banking house, may be retained 
by thfe drawee till five o'clock in the 
afternoon of the dau&is presented for 
payment, and then nHkned at the clcar- 
»g house. Fema-^aey v. Glynn , 1 
Campb. 426, n. Ellenborough, C. J. 

And see Turner v. Mead, 1 Strange, 
415, 416. Howard v. Bank of Enq~ 
land, ibid. 550. 

116. A promise to accept a hon-exist- 
ing bill’i does not amount to an,accept¬ 
ance, except with respect to a party, 
who is thereby induced to take it Miln 

,;v. Prat and another. Holt, 181. Gibbs, 
C. J, 1816L; * V : ' 

117. A conditional verbal acceptance 

* 


bia£s the drawee as soon as the condi¬ 
tion is satisfied. Ibid. 

118. Where the drawee says to the 
holder, “ If you will send the hill to 
our counting-house, l will give direc¬ 
tions for its being accepted,” no ac¬ 
tion will He upon such conditional pro¬ 
mise, without shewing that the bill has 
heen sent accordingly. Anderson v. 
Hick and others, 3 Campb. 179. Ellen- 
borough, C. J. 1812. 

119. And where the acceptance is 
conditional, the plaintiff' cannot declare 
upon a general acceptance, though the 
condition has been complied with. 
Langston and othert v. Comey and 
others, 4, Campb. 176. Gibbs, C. J. 
1815. 

And see Wynne v. Raikes , 5 East, 
514. S. C. 2 Smith, 98. Powell v. 
Mourner, lAtk.*611. 

120. There cannot be two distinct 
acceptances of the same bill. Jackson 
v. Hudson, 2 Campb. 447. Ellcnbo- 
rctugh, C. J. 1810. 

N. But in the case of an acceptance, 
supra protest, there may he a similar 
acceptance for the* honour of another 
party. Beawes’ L. M. 422. 

121. Where, therefore, a bill is drawn 
upon A. in pursuance of an agreement 
by which B. bad undertaken to gua¬ 
rantee to the drawer the payment of A.’s 
debt; and after the bill is accepted by 

A. , B, writes an acceptance by himself; 

B. is not liable as acceplftrit j&is a col¬ 
lateral undertaking for the debt of A., 
which must he specially declared on. 
Ibid. 

,N. Qu. whether B. is Hable in any 
shane,-^as no consideration appears on 
tne'WCe of the instrument.^ Wain v. 
Wanttrs, 5 Egst, 10, and such an un¬ 
dertaking seems not to be within the 
custom of merchants, as received in this 
country; vide Pothier, Traiti du Com* 
tratde Change, part 1, chap. 3. nuffl. 50. 

422. Detention of hill by drawee, for 
air unreasonable time, amounts to an 
acceptance, or at least to an undertaking 
to accept. ■ Mason v. Barff, Chitty on 
Bills, 228. Ellenborough, C. J. 1817. 

' 4 , 

D. (b) Spech ' Acceptance. 

P<£it E (h). *. ! 

123. The holder of a bill may refuse 
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a special acceptance, in which the n^ic 
, of,;' lament differs tn form from that 
requfc^jby the bill, in an action against 
the flower. Boehm v. Gurdasand others, 
MCjempb. 425. Ellenborough, C. J. 

And see Do Cotta v. Cok f Skinn. 272. 

124. And upon a proteat for non- 
accejjggDce, po evidence will be admitted 
to shew that payment in the mode pro¬ 
posed hy the drawee, would have been 
equivalent to a payment in the terlhs of 

, the bill. Bid. 

125. But it has been held, that where 
a bill is accepted, payable at a particular 
place, the special acceptance forms no; 
part of,.the contract* mad need not be 
noticed in the declaration ; it being in¬ 
serted merely for the purpose of appris¬ 
ing the bolder, svhere he may apply for 
payment, not hs a condition restricting 
the general liability of the acceptor. 
Lyon v, Sanding and Sheriff, 1 Campb. 

. 423. Ellenborough, C. J. 1808. 

126. S. P. said to have beemruled in 
K. B. by the whole court. Ibid. 

127. S. P. Head and another t , Sewell, 
Holt, 363. Gibbs, £. J. 1816.. 

128..S. P. Macbnde v. Woodrvffe, 2 
Stark. 253, Ellenborough, C. J. 1817. 

129. So a promissory note purporting 
tohe payable at.a particular place, need 
not, to charge the maker, be presented 
there. Wild v. Bernard. 1 Campb. 425. 
Bailey* J. 1809. 

130. 'Umqkji the place be inserted in 
tbe bodylPme note. Nicholls v. Bowes, 
2, Campb. 498. Ellenborough, C. J. 
1810. 


S. P. cont. Sanderson v. Bowes, Bay> 
ley, 96,185. S. C. 14 East, 500,- 

And see Dickinson v. Bowes, lOiEast, 
r 110; Howiv. Bowes, Aid. 112. , S. C. 
in erroT, 3 Taunt 399, n. * 6 Taunt. 30. 
34*. 

131. But upon a case reserved by Sir 
Jambs Mansfield, C. J. } where the de¬ 
fendant had accepted a bill payable at a 
partioular^lace, rt was held, that it ardst 
be presented there for payment tp charge- 

’ the acceptor. Callaghan v. Aylett, 2 
Campb-. 549, C.P.H.T. 1811. S.C. 
3 Taunt 397/ 

132. In a late case in K. B. a decla¬ 
ration upon a bill accepted by the de¬ 
fendant, payable at C. & S, arid Co.’s 
without averring any presentment for 


payment, was held good upon special 
demurrer. Fenton v. Goundry, 2 Campb. 
056. . K. B. E. T. 1811. arid S. C. ,J3 
East, 409, , jjk 1 

-And see RvsstU v. Exon, 4 M. apo^f. 
50.5. Bayley, 185, n. (71 

133. But where a bill is drawn on tbe 
defendant “ payable in London,” it 
must be shewn that it was presented at 
the place indicated by tbe acceptance., 
Hodge v. Fillis , 3 Campb. 463. Ellen¬ 
borough, C. J. 1813. 

134. But a subsequent promise of 

payment dispenses with such evidence. 
Ibid. , %*, 

135. An action at law cannot be 
maintained against the acceptor of a 
bill lost after indorsement, but which 
does not appear to have been destroyed, 
although a bond of indemnity have been 
tendered; nor can the plaintiff recover 
upon the original consideration. Pier¬ 
son v. Hutchinson, 2 Campb. 211, 6 
Esp. 126. Ellenborough, C. J. 1809. 

136. Nor if one half of a note be pro¬ 
duced. Mayor and others v. Johnson and 
Eaton , 3 Campb. 324. Ellenborough, 
C.J. 1813. 


N. This was the case of a country 
bank note; and the part produced con¬ 
tained the defendant’s signature. If, as 
is usually the case, the note in question 
only bore one signature originally, the 
the lost half would be waste paper. But 
this point seems not to have been raised. 

137. But where a bill, specially in¬ 
dorsed to the plaintiffs bythe payee, and 
by them not indorsed over, was lost after 
acceptance, it was held, that the plain¬ 
tiffs were entitled to recovmu Long and 
others v. Baillie, 2 Ca^K. 214, n. 
Ellenborough, C. J. 1805. * 

. N. For the lostate remedy in equity, 
see Walrnly v. flp, 1 Vez. 341. Ex 

S '3 Greenway, ^yes. 812; Massop f 
on, 16 Yes. 430; Pothier, Trait! 
du Contra! de Change, part 1 . chap, 5. 
num. 130, 1, 2. . 

138, The date of the acceptance of a 
will payable after sight, need not be .in 
tbe band-writing of the acceptor. Clat¬ 
sop y. Jacob, 4 Campb. 227. 1 Stark. 
69. ^ EUenborough* C.J. 1815# t 

139. Acceptor of marommodation bilk 
may, reclaim them in the hands of the 
indorsee of payee, for whose accommo¬ 
dation they were drawn, if^ when, they 
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fall due* the balance between payee and 
indorsee, to whom they have been re- 

S ed on account, he in favour of payee, 
if not reclaimed, the lien of indorsee 
subsequent advances revives. At¬ 
wood and another v. Crowdte and cat- 
other, 1 Stark. 48$. EUenborough, 
C. J. 1816. ' f 

And the court refased a rale for a 
new trial. Ibid. 

D. (c) How cancelled. 

134. A drawee Jjy putting his name 
on the bill, roakeflhimself irrevocably 
liable; and if the acceptance be legible, 
though cancelled, he is liable as accep¬ 
tor. Thornton and another v. Dick and 
another 4 Esp. 270. EUenborough,; 
C. J. 1803. 

S. P. Tummcr, or Trimmer, v. Oddie, 
per Lord Kenyon, Bay ley, 88. 

Sed vide Chitty, 204, n. 9.‘ Bcntinck 
v. Dorrien , 6 East, 199. S. C. $L Smith; 
337. Paton v. Winter, 1 Taunt. 420, 3. 
Bayl. 88, 9, and authorities there cited. 

135. But if the writing on the billhe 
not legible, it seems doubtful whether 
the plaintiff should declare, as upon an 
accepted or a defaced bill. Ibid. 

And see Tummer , v. Oddie , Bayley, 
88. post, 1. (e). 2: 

136. Where a banker’s clerk cancels 
a cheque, and afterwards writes under 
it “ Cancelled by mistake,** the hanker 
may return the cheque unpaid. Feman- 
dey v. Glynn, 1 Campb. 426, n. EUen¬ 
borough, C. J. 1806. 

Raper v. Birhbeck, 15 East, 17, 9, 
ace. 

D. (d) Acceptor of bill and maker of J 
note, how liable. 

* 137. Acceptor of bill payable in Eng¬ 
land, is only liable to tlie extent of the 
ium specified in the bill, with iT per 
cent, interest. He is not chargeable 
with le-eacht^ge* foreign interest, or 
Woolen *. Cmoford, 2 
Opjpb. 445 . SlenMfoutfh, C» J. 
1 ®}?* . , .»-■ ""■*> 

N. According to Pothier, the drawee, 
by accedes to aU the obliga¬ 

tions of fhe drawer ; and he expressly 
enumerates interest, expenses, and re- 
exchange ; Trait* du ContniUe Change; 


pate 1. chap. 4. art. 6. nnm. 117. But 
tn Napier v. Shneider, 12 East, 420, the 
court refused to refer it to the mister to 
compute what was. due from the accep¬ 
tor for re-exchangl, fee. as he could not * 
try foreign customs. See. also Code de 
Commerce, Liv. l, Tit. 8, sect. 1, fi 3. 

138.< Upon a note payable imme¬ 
diately, in case of the non-payment of 
instalments, interest upon the whole sum 
is due from the time* of failure, not 
merely upon the accruing instalments.' 

I Blake, executor of Dale , y, -Lawrence, 4 
:Esp. 147. EUenborough, C. J. 1802. 

[ 139. A tender of money duo on a 
| promissory note, although accompanied 
Iwith a request to have the note delivered 
j up, is sufficient to stop the running 
interest. Dent v. Dunn , efecutrix,\fyc. 

3 Campb. 296. Kllen^brougb, C. J. 

140. In an action on a foreign note, 
payable in the currency of the country, 
the verdict was regulated by the course 
of exchange at the time of action brought. 
Houriet and another v. Morris, 3 Campb. 
303. EUenbonfegh, C. J. 1812. 

N. But see Pollard v. Herri«, 8 Bos. 
and Pul. 335. where it was ruled, that 
the calculation Bhould be made from the 
state ofthe exchange at the time of the 
demand of payments And see Metlish 
v. Simeon , 2 H. Bta. 378. 


D. (fi) Where discharged. 

141. The holder may resort to the 
acceptor after taking security from the 
drawer, or discharging him out of exe¬ 
cution. Smith v. Anar, 3 Esp. 46. 
EfitfiC. J. 1799. 

- Ex parte Smith , 3 Bro. Ch. Ca. 1. 
Exports Wilson, 11 Ves. 410. 

And see Hayling v. MulhaU, 2 Bla, 
1235; English n Datleg, 2 Bos. and 
PuL 62. Vinn,,Sel. Jur. Quasi, lib. 2. 
cap,. 42. passim, * 

142. Or after suffering three months 
to elapse without demanding payment 
from the acceptor, during which period 
the drawer, becomes insolvent. Anderson 
v. Cleland , Esn, D. N. P. 58, Lord 
Mansfield, C. J.1779. 

Vide post, 155; ' 

143c* A. makes a promissory note in 
favour of B. for the accommodation ef 

G. 
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the latter. . The note is indorsed to C> 
with notice of the want of consideration; 

B. beouing insolvent, C. accepts a 
dividend, wnd covenants not. to sue him. 
ntM^bat C. spay still sue A., though 
in the event of ha recovering theamount 
from A., B. will again become liable to 
be-sued through the act of Ca Mailed 
v. Thcmzuon, Jt Esp. 178. Ellenborough, 

C. J. 1804. .■ 

Cont. for the above reason, Pother, 
Traits du Contest ae Change, part' I. 
chap. 8. num. 180. . 

144. It has however been held, that 
if indorsee of bill, with notice of its! 
being accepted without consideration, 
receive part from drawer, and give him 
time for the payment of the residue, the 
acceptor, who, under such circumstances 
is a mere surety^is discharged. Laxton 
v. Peat, 2 Campb. 185. <• Ellenborough, 
C.J. 1809. 

And see Pothicr, Traitfe du Contrat de 
Change, part. I. chap. 6. num. 1/7, 8 

145. E contra, by giving time to the 
accommodation acceptor, be does not 
discharge the drawer, ukllott pud others 
v. Jiaim, 3 Campb. 281.. Ellenborough, 
C.J. 1812. 

146. But in a subsequent .case it was, 
held, that the indulgence to the drawer, 
where payment has regularly been de- 
manded from the acceptor, will not dis¬ 
charge the latter ; and Laxton v. Peat 
was doubted. Kenyan n v. Cooke , n 
Campb. 362. Gibbs, J. 1813. 

, 1C The court of C. P. have since held 
that nothing but payment or a release 
will discharge the acceptor. Fentrnn v, 
Pocock, 5 Taunt 193. 

147. An acceptor cannot avail him¬ 

self of a renuntiation of the holder's 
claim upon him, unless it be express 
and for consideration. Parker y. Leigh, 
2 Stark. 228. Ellenborough, C. J. 
1817. . 

148. Where an accommodation bill is 
accepted for a particular purpose,-Jim 
holder, after notice that this purpose is 
satisfied, cannot amply it to a different 
object. Cartwright v. Williams, Chitty 
on Bills, 241. Sitt. at Guildhall after 
H»s T, 1818. 

Acc. post, I. (a) 287. 

- 149, In a parol discharge of an ac¬ 

ceptance, the language employed must 
amount to an unconditional renuntiation 


of the holder’s claim. IPhudev and 
others, v. Tricker and others, 1 Campb. 
35. Ellenborough, C. J. 1807. 

Acc. Dingwall v. Dunster, Dqugjfc 
235,47. " W 

150. The holder of a bill which is 
overdue, gives in a blank schedule under 
an insolvent^ act. This does not, amount 
to an acknowledgment that the bill has 
been satisfied, so as to discharge the 
acceptor. Hart v. Sarah Newman , 3 
Campb. 13. Ellenborough, C. J. 1811. 

151. Acceptor of a bill drawn to the 

order of a fictitipls nayce, cannot be 
sued by an'indorsee*, mless the acceptor 
weije a party to the®fraud, or had re¬ 
ceived the value. Bennett v. Famr.ll, 1 
Campb. 130, 80, c. Kllenborough, 
C.J. 1807, and K.B. 1808. * 

And see ex parte Allen, Co. B. L. 
184,5. 

152. In an action on a note, the de¬ 
fendant cannot set up a verbal agree¬ 
ment entered into at the time the note 
was made, whereby the plaintiff under¬ 
took to accept a renewal of the note, in 
lieu of payment at maturity. Hoare and 
others, v. Graham and anotjier, 3 Campb. 
57. * Ellenborough, C. J. 1811. 

153. The party who accepts a bill 
payable at his banker's, is not discharged, 
oy the neglect of the holder to present the 
bill for several months after it falls due, 
and the intervening bankruptcy of the 
banker; bankers having funds of the 
acceptor's in their hands. Scbag v. 
Abitbol, 1 Stark. 79. Ellenborough, 
C. J. 1815. 

And the court of K. B. set aside 
a nominal verdict for the plaintiff. 
Hid. * 

154. A party taking a bill from the 
drawer with knowledge of its being an 
accommodation bill, can only recover 
from the acceptor the balance really due 
to himself from his indorser. Jones and 
others, v. Hihbert , 2 Stark. 304. Bay- 
ley, J. 1817. 

155. hi an action against acceptor, it 
is no defence that the bill, was indorsed 
over by plaintiffs to A., who bad. hell it 
three months after due, and had re¬ 
ceived another bill rawer, for 
the purpose of taking it up. Buzzard 
v. Flecknoe, 1 Stark. 333 . Ellgnbo- 
rougb, C, J. 1816. 

Vide ante, 142. 
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IL FaSSXNTMKNT FOB PAYMENT. 

E. (a) JPhen necessary. 

#156. .Before a bill becomes due, the 
folder is informed by the drawees that 
they have no effects in hand. On the day, 
the drawer tells the holder he will 
endeavour to provide effect^ and will 
see him again. The bill must be pre¬ 
sented to the drawees. Prideavx v. 

Cottier, 2 Stark. 57. EUenborough, 

C.J. 1817. 


E. {b\s0;-what time, 

157. Three days* grace are allowed 
on promissory notes. Smith v. Kendal, 
executor, 1 Esp. 231. Kenyon, C. J. 
1794. 

S. P. acc. Brown v. Harraden, 4 T. R. 
148. S. P. cont. Dedaux v. Hood, 
Bull. N. P. 74. S. P. dub. Ward v. 
Honey wood, Dougl. 61. 

158. Although not made payable to 
order or to bearer. Ibid. 

And the court of K. B. set aside 
a nominal verdict for the defendant. 
Ibid, and 6 T. R. 123. 

159. A demand of payment on the 
second day of grace, is a mere nullity. 
Wiffen v. Roberts, 1 Esp. 261. Kenyon, 
C.J. 1795. 

In France, by the Code de Commerce, 
all days of grace are abolished; liv. 1, 
tit. 8, s. 5, num. 135. 

160. The holder of a bill accepted, 
payable at a banking house, is bound to 
present it within banking hours. Parker 
v. Gordon, r Esp. 41. EUenborough, 
C. J. 180f* 

And the court of K. B. refused a 
to set aside nonsuit; 7 East, 385. 

S. P. admit. Jameson v. Swinton, 
Taunt. 224. And see Elford v. Teed, 
. 1 M. and S. 28. 

161. But six in the evening is not 
an unseasonable hour to apply at the 
house of a merchant or tradesman for 
payment of an accepted bill. Mor¬ 
gan v. Davison, 1 Stark. 114. Ellen- 
borough, C, J. 1815. 

162. Or eight in the evening. Barclay 
^Boifc^,2CSrts|d».527. EUenborough, 

163. A check received on one day 
should be presented for payment on the 
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next, this being a reasonable time ac¬ 
cording to the'Jate merchant, which ia ■ 
neither to be strengthened nor controlled 
by the practice prevailing amongst the 
bankers, on the west side of St,'Paul’s, 
to present cheques for payment on the 
day after they are brought by the gene¬ 
ral post, or the practice on tne east side 
of St. foul's, to present such cheques 
on the day they are received. Mk&fard 
and others v. Ridge, 2 Cautpb. 537. 
EUhcborough, C. JL1810. ■ 

164. But the holder has the whole of 
that day to make the presentment. 
Pochlindton v. Silvester, Chitty on Bills, 
351. Gibbs, C. 3. 1817. 

And the court of C. P. set aside a 
verdict for the defendant, found con¬ 
trary to the chief justice's direction. 

And see Robson v. Bennett, 2 Taunt. 
388. 

165. The holder of a banker’s cheque 
is bound to forward it for payment by 
the post of the day following that on 
whicn he receives it. Sending it by a 
private conveyance, which arrived an 
nour later than the post, is not suffi¬ 
cient, although the bank never opened 
on that'day. Beeching and others , v. 
Gower,' Holt, 313. Gibbs, C. J. 
1816. 

166. The usage ofthe excise to allow 
an acceptor six days beyond the three 
days grace, if requested, on bills drawn 
specifically for tne king’s money, on 
payment of one shilling to the clerk for 
his trouble, is a genera! custom engraft¬ 
ed on such bills, binding on the parties. 
Welford v. Hankm , Esp. D. N. P. 71. 
Lord Mansfield, C. J. 1763. 


'A t*» 


IJ..(b) At what place. 

And see ante A. (c) 33, 34 D. (bj*— 
post, G. (b) 238. 

167. Presentment of a bill made 
payable at a banking-house to the 
banker’s ctark at the clearing home is 
sufficient.: Reynoldsv. Chettle, 2Campb. 
596. EUenborough, C. J. 1811. 

S. P. Robson V. Bennett, 2 Taunt. 
388* Acc. Dickensonv. Bowes, 16 East, 
110; Howe v. Bot. ?*, ibid. 112. 

168. A plafee of payment written 
at the foot or margin of a note, 

G 2 
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nhat.hi an action against the maker, to 
be considered as part of the contract 
Prmr. MitcheU, 4 Campb. 200. Gibbs, 
C. J, 1815. 

( T69. But where theplace of payment 
isprmted'at the footofthenote, special: 
presentment must be proved* 7Yeco* 
thick v. Edwin, 1 -Stark. 468* Ellen* 
borough, C. J. 1816. 

170. If a country banker's note pur¬ 
port to be payable in*the country and In 
town, a countryholder, residing in the 
neighbourhood, is not guilty of laches, 
if he present it for payment in town 
only. Beeching and others v. Gower, 
Holt, 313. Gibbs, C. J. 1816. 

171. The indorseT of a bill payable 
after sight, is not discharged by the cir¬ 
cumstance of the bill remaining a long 
time in circulation, before it is presented 
for acceptance. Govjnf and others v. 
Harden end others , Holt, 342. Gibbs, 
C. J. 18 T6. 

172. Where the place of payment is 
stated in the body of ti e note, such 
statement is material, and the omission 
of it in Hie declaration is not cured by 
an averment that the note was duly 
presented. Roche v. Campbell, 3 
Campb. 247. EUenborough, C.J. 1812, 

F. Protest. . 

173. It- is not necessary to sand a 
copy of the protest with the notice of 
non-payment. Cromwell et alt. v. Hyn- 
*qr,¥ 2 cap. 611. Kenyon, C. J. 1796. 

Acc. Pathier, Trait A du Contrat de 
Chaise, part I. chap. 5.s. 150. * 

Cont. Goostrey v. Mead, Gilb. Evid. 
79. S. C. B. N. P. 271, 2. »a- 

174* Ortogive notice thata protest^ as 
been made, nobins v. Gibsq^ 3 Campb. 
3J|4. EUenboroueb, C. J. 1813. 

And the court of K. B. refused a rule 
i&t a sew trial. Ibid arid 1 IK. and S. 
288. Ibid. EUenborough, C, J. 

And see Selw. N. P. 326, n. - 

176. And temble, that the prot&t 
may be'drawn up at any rime before the 
trial* provided the bill be noted on Hie 
day itis dishonoured.; Chaters v. Bell 
etalL 4 J!ep< 49. Kenyon, C. J. 1801. 

176, S. P. upon a second trial before 
ElienbbTOugh, €. J. Ibid. 

But 1 a case reserved on this point 
was, after argument, directed to be 


turned into a special verdict; 1 Law 
Journal, 315, K. B. E. T. 1803. Which 
never came before the court, Selw. 
327. r 

177. A bill protested for non-accept¬ 
ance, need not be protested for non-pay¬ 
ment. Price v. Dardell , Chitty on Bills, 
314. Kenyon, C. J. 1794, and De la 
Torre v. Barclay , *i Stark. 7. Ellen- 
borough, C. J. 1814. 

Contra, Pothier, Traitfedu Contrat de 
Change, num. 138. And see Orr v. 
Maginnis, 7 East, 359,, 361. 

178. To entitle tha&older of an inland 
bill to interest and cort&* a protest must 
be proved. Bonlager v. Talleyrand , 2 
Esp. 550. Kenyon, C. J. 1797. 

S. P. Harris v. Benson, 2 Stra. 910. • 

179. S. P. Contra, Tfmdlc v. An¬ 
drews, 2 Stark. 425. Abbott, C. J. 1818. 

180. But the want of such a protest 
does not affect the right to recover the 
principal. Ibid. 

S. P. Brough v. Parkings, 2 Lord 
Raymond, 992. S. C. 1 Salk. 131. 
S. C. 6 Mod. 80. Cont. as to Coal 
Notes, 3 Geo. 2. cap. 26. s. 7. 

181. An express promise of payment 
by the drawer of a foreign bill, which has 
been dishonoured, is equivalent to an 
admission that a protest has been regu¬ 
larly made, in tin action against the she¬ 
riff for not arresting the drawer on 
mesne process sued out by the holder* 
Gibbon v. Coggon, sheriff of Eesex, 2 
Campb. 188. - EUenborough. C. J. 
1809. * 

182. And such a promise will support 
an allegation of due presentment to the 
drawees, protest, and notice «to the de¬ 
fendants. Greenway and others , v. 
mndlei/, sued with Gregorie, outlawed. 
4 Campb. 52. EUenborough, C.J. 1814. 

183. A protest for non-acceptance 
and non-payment of a foreign bill of 
exchange, is not necessary to charge the 
drawer, where it is proved by the 
drawee, that there were no effects in 
hand;/though it appear from a claim 
which the drawer would have had upon 
the drawee as executor, if the latter bad 
possessed assets, that the former was 
not altogether unwarranted in expecting 
that the bill would be accepted. Legge 
v. Thorpe, 2 Campb. 310* EUsnoo- 
rough, C. J.1810. 

Aid the court of K* B. discharged a 
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rule for a new trial. Ibid, and 12 East, 

m. 

And see 12 East, 177. 


G. Notice op dish on ok, 


G. -(a) Qme given. 

184. Notice of the dishonor of a bill 
may be given by letter. Lanadon v. 
Hulls, 5 Esp. 157. Ellenborough. C. J. 
1804. 

185. Bat in q$eh case a copy of the 
letter catmot bjp given in evidence, 
without notice to produce the original 
Ibid. 

186. Parol evidence of the contents 
of a letter announcing the dishonor of a 
bill, is not admissible without notice to 
produce the letter. Shaw and others v. 
Markham, clerk, Peake, 165. Kenyon, 
C. 1792. 

187. But it has since been held, that 
notice need not be given to produce the 
letter containing notice of dishonor. 
Roberts v. Bradshaw , 1 Stark. 28. 
Ellenborough, C. J. 1815. 

And see ante, Attorney, B, (a) 17. 

188. Proof that duplicate notices 
were written, and also, that a letter was 
sent to the defendant on the same day, 
will, upon the non-production of tne 
letter after notice, be evidence of notice 
of dishonor, without shewing the con¬ 
tents of the letter, or otherwise connect¬ 
ing it with the notices. Ibid. 

And the court refused a rule for a new 
trial. Ibid, « 

189. Broof that a letter containing 
-notice, was delivered to a person auhe 
house in which the defendant loafed, 
and that the same letter was, on the 
not morning, thrown into the plaintiff’s 
house, is presumptive evidence of notice 
to the defendant. Stedman v. Gooch 
1 Esp. 4, 5. Kenyon, C, J. 1793., 

190. It is not sufficient to shew that 
;,it was written by a merchant in his 

counting-house, and put down upon a 
table for the purpose of being carried 
from thence to thepost-office, and that, 
by *he course of business in the count¬ 
ing-house, all letters deposited on this 
tame are carried* ip the post-office by a 
porter. Hethermgtonv. Kmp,A Qtmpb. 
- 193. Ellenborough, C. J. 1815* 


191. But if the porter,is called, and 
swears he has put m all letters which he 
found from time to time on the table, it . 
is sufficient. Ibid. 

192. Or if a letter of the-defendant’s 
is produced, jwbe^gin he acknowledges 
the receipt of a letter from the plaintiff, 
of the same date, though without refer¬ 
ring to the contents. ^ Ibid, 

193. .JVhere .a bill ,is drawn in Ja- 
mqjca, in favour ofJi.,, who remains there 
after the bill is dishonoured, notice left 
at A.,’s residence in England is sufficient. 
Cromwell et alt v. IIgnson,2 Esp. 511. 
Kenyan, C. J. 1796. 

194. To give notice , of the dishonor 
of a foreigm bill, it is sufficient to put a 
letter of advice in the post-office here, 
notwithstanding: the irregularity of the 
foreign post. Knfh and others v. Weston 
and others » 3fEsp. 54. Kenyon, C. J. 
1799. 

And see Saunderson v. Judge, 2 H. 
Bla, 509, 11; Darbishire v. Parker, 6 
East, 3, 9. S. C. 2 Smith, 195; Parker 
v. Gordon , <7 East, 385. S. C. 3 Smith, 
358, 

But see Pearson v. Crallan , 2 Smith, 
404; Pothier, Traiti du Control dc 
Change, part l,.cfaap. 5, sect. 2, art. 
L§4. 

195. A bill was presented for payment 
on the 4th, bv a notary, on behalf of the 
payee’s bankers. The notary brought 
the bill beck to the bankers dishonored, 
on the morning of the 5th. On the same 
day it was returned to the payees, who, 
in the course of the sixth, sent a letter to 
the drawer by the twopenny post; all 
the parties residing within the delivery. 
Held, that this was sufficient notice. 
Scott and others v. Lifford , 1 Campb. 
246. E^nborough, C. J. 1808. 

Rule nisi for a new trial, on the 
ground that the notice was too late, and 
that it was sent by an improper convey¬ 
ance, refused in K. JL Ibid, and 9 
East, 347 r 

193*.la the last case,it did notappear 
in evidence at-what hour of the day the 
■letter was put into tue office; but it has 
since been he’d, that a party being boufid 
to give notic^of the dishonor of a bill on 
the day after the* ah Which it reaches 
him, it is ne$ sufficient to put a letter 
into the twopenny post after five in the 
afternoon; as, by the course of the post. 
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such tetters will not be delivered till 
the next morning. Smith y. Mwlktt, 

2 Carapb. 208. Ellenborough, C. J. 

1611 , 

And see Bayjey* 125, 

197. Toentitle a person to avail him¬ 
self of the twopenny post in sending no¬ 
tice, it is not neceuary that the parties 
should reside at remote points within the 
delivery. Hiltons. Faimough, 2 OJopb. 

633, Lawrence, C. J. 1811. 

198. It is sufficient if the letter be put 
into thff office early enough to reach its 
destination on the evening of the day 
following that on which the bill was 
dishonored, though the parties reside 
within a short distant 3 from each other. 

Ibid. 

199. Notice of dishonor must be given 
by or on the behalf of'the holder; it is 
not sufficient that the defendant has been 
informed of the non-payment of the bill 
by an unauthorized stranger. Stewart v, 

Kennett, 2 Campb. 17’’. Ellenborough, 

C. J. 1809. 

. But see Insurance, O. (a) 1. 

200. But notice from any person who 
is a party to the bill is sufficient. Wilson 
v. Swabey, 1 Stark. 34. Ellenborough, 

C. 3.1815. 

201. Notice from the acceptor is suf¬ 
ficient. Roshcr and another v. Kicran, 

4 Campb. 87. Ellenborough, C. J. 

1814. 

202. It is not sufficient that the party 
sought to be charged, has received notice 
of the dishonor of a bill as inany days 
as there are subsequent indorsees, unless 
it be shewn that each gave notice within 
a day after he received it. Marsh v. 

Maxwell, 2 Campb. 210. .Ellenborough, 

C.J. 1811. ,, 

203. S. P. contra. Cutler and another 
v. Boddy , Chitty on Bills, 406. Ellen- 
horough, C. J. 1814. 

204. A special case appears to have 
been afterwards reserved, on this point. 

Turner v. Leach. Ibid. 

And see M'Queen v. Farquhar , 11 
Yes. 478. 

205. Notice sent by a private hand 
on the 25th, being the day alter it 
reached the party, is sufficient, although 
themail set out early in the morning of! 213. The payee of a note, who has no 


the 25th. Bancnrft v. Hall, Holt, 476. 
Bayley, 3. Lancaster, 1816. 

206. Notice may be given at a count¬ 


ing-house between 6 and 7 in the even¬ 
ing. Ibid. 

207. If the drawer or indorser of-a 
bill, receive due notice of dishonour from 
his immediate indorsee, he is liable to a 
subsequent indorsee from whom he had 
no direct notice. Jameson and others v. 
Swinton, 2 Campb. 373. Lawrence, J. 
1809. 

S. C. not S. P. 2 Taunt. 224. S. P. 
acc. Shaw v. Croft , Chitty, 239. S. P. 
cont. ex parte Barclay, 7 Ves. 598. 

208. A remote indorsee of a disho¬ 
noured cheque, te tiot bound to apply 
for payment to the drawer, or to give 
him notice of the dishonour; for the 
purpose of charging'an intermediate 
party, it is sufficient to give notice to 
such party. Bickford and others v. 
Ridge, 2 Campb. 537. Ellenborough, 
C. JC 1810. 

Vide post G. (c) 239, note. 

209. Notice of the dishonour of a 
bill, is sent to an indorsee of the Jewish 
persuasion on the 8th of October, the 
greatest Jewish festival in the year. 
Notice from him to the indorser, by let¬ 
ter put into the general post office on 
the 9th, was sufficient. Linda v. I7ns- 
worth, 2 Campb. 602. Ellenborough, 
C.J. 1811. 

210. Absence from home, occasioned 
by the dangerous illness of the party’s 
wife, was ruled to be no excuse for not 
forwarding a notice which had been sent 
to him. Turner v. Leach, Chitty on 
Bilb, 275. Ellenborough, C. J. 1818. 

Vide tamen, Hilton v. Shepherd, 6 
East, 15. e 

; 211. Notice of dishonour may be 
given immediately, upon the refusal of 
the payment, by the makeT of a note, 
without waiting to see whether it will 
be taken up in the course of the day. 
Burbndge v. Manners, 3 Campb. 193. 
Ellenborough, C, J. 1812. 

212. The notice need not state the 
liability of the party to whom it is 
given. Shaw v. Croft, Chitty on Bills, 
284. Kenyon, C.J. 1798. 

G. (b) When necessary. 


effects iri the hands of the maker, is not 
entitled to notice. Carney v. Mendez da 
Costa, 1 Esp. 302. Buller, 3. 1795. 
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S. P. lie Bert v. Atkinson , 2 H. Bla. 221. If the drawer had effects in the 
336. hands of the drawee, want of notice 4s 

214. S. P. contra. Free and others v, not excused by shewing that he was not 
Hawkins, Holt, 550. Gibbs* C. J. 1817. damnified. Dennis v. Morrioc, 3 Esp. 

But see Appendix I. 158. Kenyon, C. J. 1800. 

Et vide Smith v. Bechet, 13 East, 187. Sed vide Pothier, Traitfc du Onntrat 
Bayley, 136, n. de Change, part 1. chap. 5. num. 157,8. 

215. Bo the drawer of an accommo- 222. Where one of three drawers of a ' 

dation JailL Collate and others v. Ilaigh, bill is likewise the acceptor, notice of 
3 Campb. 281. Elienborough, C. J. dishonour is unnecessary. Porthovsa v. 
1812. Parker and others, i Campb. 82. Ellen- 

N. And in France, the proof of assets wiroueK, C. J, 1807. 
lay, and lies, upon the drawer; Pothier, And see Jacaud v. French, 12 East, 
Traite du Coatiat de Change, part I. 317. 

chap. 5» nunu’^57. Code de Conun. 223. The holder of a bid is excused 
1.1. tit* 8. §. 2. num. 117. from giving notice of non-payment to 

216. ' But the indorser of a bill is, in the party intended to be charged, of 
allca^es, iniitled to notice, though the whose place' of abode he is ignorant; 
drawer have no effects in the hands of provided he use reasonable diligence in 
the drawee. Willies and others v. Jacks, finding it out. Bateman v, Joseph, 2 
- Peake, 202. Kenyon, C, J. 1793. Campb. 46JL Elienborough, C. J. 

Acc. Brown v. Maffey, 15 East, 216. 1810. 

S. C. Bayley, 137. 224. Whether such inquiry lias been 

217. S. P. contra Sisson v. Thomlin- conducted with due diligence, is a quet- 
son, Selw. N. P. 324, n. Elienborough, tion, not of law but of met. Ibid. 

C. J. 1805. And the court refused a xple for a 

And see Pothier, Traite duContrat de new trial. I bid. and 12 East, 433. , 
Change, part 1, chap. 5. num. 157, 8. Contra Sturgesv. Derrick, Wightw. 76. 

218. Where the acceptor is indebted 225. An inquiry for the residence of 

to the drawer, an agreement between an iridoner, made at the place at 
them that the latter shall take up the which the bill purported to be payable, 
bill, will not dispense with notice. Sta- is not sufficient. Beveridge v. Burgis , 
pies v. Okines, 1 Esp. 333. Kenyon, 3 Campb. 262. Elienborough, C. J. 
CTJ. 1795. 1812. 

Acc. Nickohon v, Gouthit, 2 H. Bla. 226. Where, upon inquiry, it appears 
607. Esdaile v. Sowerhy, 11 East, 114, that the person entitled to notice has left 
Brown v. Maffey, 15 East, 216. S. C. the kingdom, no laches is imputable to 
Bayley, 137. the holder, unless it can be shewn that 

219. Wh«e A. had deposited deeds he knew where the party might have 
with B.„an attorney, for the purpose of been found. Harrison v. Fitxhenry, 3 
raising money, and B. had accepted a Esp. 240. Le Blanc, J. 1800. 

draft on account of the intended mort- 227. Notice is not necessary, where 
gage, the jury found, that these deeds it appears that the defendant, the drawer, 
were the effects of A. in the hands of had no affects in the hands of the drawee, 
B., though no money had been raised, though he had some reason to expect 
Walwyn and others v. St. Quintm, 2 Esp. that the bill would be accepted on ac- 
514. Eyre, C. J. 1796. count of a claim which he bad against 

220. And where, for the accommo- the drawee's testator. Legger. Thorpe, 
dation of A., the owner of the deeds,. C. 2 Campb.310. Elienborough, C. J. 
drew upon B. in favour of A., it was 1810. 

ruled, that C. was intitled to notice. And the court of K- B. discharged 
Ibid. a rale for a new trial. Ibid, and 12 East, 

But upon a motion for a new trial, the 171. 
court of C. P. decided, that notice was And sedfthe observations of Le Blanc, 
not necessary; 1 Bos. ami Pul. 651. J. 12 East, 17/. 

And see Vendor and Purchaser, 223. Secus, where the expectation is 
F: post. grounded upon the consignment of a 
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earg& actually shipped, although the 
goodl jMfisii before they reach the 
drawee. RueA#r and another v, Hiller, 
3/otmph. 217. Ellenborough, C. J. 

229. S. ¥i r ruled int Robins v. Gibson, 
2 Campb. 334. ' EHenborough, C. J. 

^813^ 

Arid see 12, East, 175; ex parte. 
Heath, 2 V, aid B. 240. * 

230. It is not 4 sufficient grotn^l to 

dispensewiih the proof of notice, that 
the balance of afluctuating account be- 
tween the drawer and the drawee is 
against the former. Rlackhan v. Doran, 
2 Catnpb. 503. Ellenborough, C. 1. 
1810 . v 

23L Or that, when the mil was pre¬ 
sented, the drawer was largely indebted 
fo |be drawees, who had appropriated 
all the Reflects of the drawer in their 
hands'towards the liquidation of their 
debt; unless such appropriation were 
made with the privity ot the drawer. 
Ibid. • ! L * 


N. The state of the accounts, at the 
time the bill was drawn , does not appear. 
But in Orr v. Maginnis , 7 East, 359, 
01. 3 Smith, 328, it was held that 
this alone was material. Claridge v. 
Dalton, 4 M. and S. 226. 

232. If the draper has effects in the 
hands of the drawee at any time whilst 
the bill is running, he i» ratified to no> 
rice of dishonour. Hammond and others. 
▼. Dafrene , 3 Campb. 145. Ellen- 

‘ borough; C, J. I §1,1, and K. B. 1812. 

233. After nodee of non-acceptance; 
notice of non-payment need not be .given, 
.Prise ▼. Darnell, Chitt# on Bills, 300, 
Kenyon, C.J. 1794. 

Contra, Ppthier.T^Ktt| du Contrat de 
Change," part 1, ch&pi 5j i#rt, 2, art. 1,; 
13, num. 138. *;• . ' :. £ 

234. It is no excuse fpr ^qt giving 
notice to the drawer bf non-paymerit by 
the acceptor, that the latter nad pre¬ 
viously informed the. drawer of his in- 


ability to fu 
given the 


his engupoeptj and has 
part dftheamount for 


tttp eurposP of enabling him gg take tip 
.fell,-which he hf» ; aprag# ,fo do. 
Bah&v. Birth, 3 Chraph. 107. EBen- 
JUgh, C. J. 1811 . , , 

Intitojfb. 16 East,' 105 . 

Such case the sum ad- 
v^eW^Jbe acceptor to- 1 drawer. 


t 

may he recovered by the holder of. the 
bill, as money had and received to hie 
use. Ibid. 

236. The drawer of a bill, which is 
destroyed by accident, is intiried to no¬ 
tice of non-payment, though he has 
refused to give a new hill according to 
9 and 10 Will. HI. cap. 17. sect. 3. and 
though the draweeis bankrupt. Tkach* 
ray v. Blackett, 3 Campb. 164, Ellen¬ 
borough, C. J, 1812, and K. B. H. 
1812. 

237. So where two accommodation 
bills are drawn payable at different pe¬ 
riods, and whilst both hills are running, 
the drawer contracts engagements on the 
account of the acceptor* to an amount 
which is fully covered by‘the bill which 
first becomes due, the drawer is intitled 
to notice of dishonour on both bills; as 
the transaction cannot be separated by 
setting the balance due from the ac¬ 
ceptor, against the first bill exclusively. 
Ibid. 

238. The maker of a promissory note, 
payable at a particular place, is not in- 
titled to notice of dishonour. Pearce v. 
Pemberthy and others, 3 Campb. 261. 
Ellenborough, C. J. 1812. 


G. (c) Consequences of neglect. 

239. A bill indorsed by A., B., C., and 
D., successively, is refused acceptance; 
D. neglects to give notice of the non- 
acceptance to C. but upon non-payment 
at. maturity, he returru the bill to B. 
who takes it up withrot notice of the 
laches; A. having been oncedischarged, 
hi& liability is not revived by the act of 
B. in paying the bill under an ignorance 
bf the facts. Roscow (Roscoe) v. Hardy, 
2 Campb. 458. Ellenborough. C. J. 
1810. 

And the court refused a rule to set 
aside nonsuit. Ibid, and 12 East, 
434. . 

' N. Where the holder of a dishonoured 
bill contents himself with giving notice 
to hi* immediate indorser, he commits 
pis right to resort to prior parties to the 
chance of their receiving regular notice 
through* such last indoner. To secure 
h» remedy against any party, he must 
rave immediate norice to such party, 
vide Patbier, Traits du Contrat de 



bills and notes: 


69 


Chance) pert 1. chap. 5., sect. 2 art. 1.1 
“ ' lS - 153. And aeeChitty on Bilk* 1 

G. (d) Whan waved. 


f 5. No. 
295. 


240. An admission by an indorser of 
his liability* made without notice of the 
laches of the indorsed, is not bindings 
Rouse', executor, v. Redwood , 1 Esp. 
155. Kenyon, C. J. 1794. 

N. And semble, that even with notice, 
a mere admission of liability, will not 
be sufficient to chfttge an indorser who 
was not the drawer 4f the bill, Borradaile 
v. Lowe, 4 Taunt. 93. > 

241. Dr, if.the indorser were not 
apprised of the legal cowmquences of 
such laches. Rouse v. Redwood, ubi 
supra; Chatfidd v. Paxton, Chitty on 
Bills, 304. Kenyon, C. J. 1798. 

But see Bilhie v'.' Lumley, 2 East, 471; 
Williams v. Bartholomew, 1 Bos. and 
Pull, 32G; Stevens v. Lynch, 12 East, 
38. These cases, in which the incon¬ 
venience of the rule laid down by Lord 
Kenyon was felt, and the distinctions 
of the civilians were not adverted to, 
seem to have established that ignorance 
of the law is m no case an excuse. 

Sed vide Dig. 22. 6. Pothier, Traite 
de 1’Action Condictio indebiti, part 2. 
sect. 2. art. 3. See also, Y. B. 20. 
H. 7. 2 b. per Finenx; Manser’s case, 

2 Co. 3; Doctor and Student, Dial. 2. 
cap. 46', 47. 

242. '< If I am bound to pay it I 
will,” no waver # of the want of notice. 
Dennis v. Mo rice, 3 Esp. 158. Kenyon, 
C. J. 1800>. 

243. “ My residence is immaterial; 

1 will inquire whether the bill is paid,” 
a dispensation. Phipson v. Kneller, 4 
Campb. 285. and 1 Stark. 116. EUen- 
borough, C. J. 1815. 

244. Where an indorser, after being 
discharged by want of notice, has pro¬ 
mised to pay the bill, it is still necessity 
to shew, that payment has been de¬ 
manded from the acceptor before the 
commencement of the action. Proven 
v. M*Dermot, 5 Esp. 265. Ellenbo- 
rough, C. J. 1805. 

245. But it has since been held, that 
a promise to pay a note after it has be¬ 
come due, is presumptive evidence of 
presentment, and notice, in an action 


against an indorser. Taylor v. Jcmet ,« 
2 Campb. 105. Bayley, J. 1809. 

Act. Luridie v. Robertson, 6 East, 
231. Potter ▼. Hayworth, 13 East, 417. 

246. But where the drawer, op being 
arrested, merely offers to compromise the 
action, it is neither an acknowledgment 
of notice, nor a waver of the irregularity,* 
Cuming v. French, 2Catnpb. 106. El- 
lenborough, C. J, 1809. 

347. Aii .express promise of payment 
by the drawer, is equivalent to notice of 
dishonour, in an action against the sheriff 
for not arresting him. Gibbon v. Cog- 
gon, sheriff of Essex, 2 Campb. 188. 
El lenborough, C. J. 1809. 

248. Notice of dishonour is dispensed 
with by a letter of defendant, stating the 
bill to have been for his accommodation, 
and that' it will be paid. Wood v. 
Breton, T ^tark. 217. EUenborough, 
C. J. 1816. * 


II. Liability of drawer and in¬ 
dorsers. 

H. (a) When liable. 

(And see post, 1. (ej^50.) 

249. A person who pays a billfor the 
honour of an indorser, is Rot confined to 
seek his remedy against such indorser, 
but may sue all the parties to the bill. 
Mertens v. Wirmington, 1 Esp. 113. 
Kenyon, C. J,. 1794. 

N. That was the : case of an action 
against the drawer; and in Bayley, 146, 
8, it js said, that the person who, pays 
the bill, holds as upon a transfer from 
the party for whom he made the pay¬ 
ment, not as upon a transfer from the 
party paid. ButPothier considers the 
person who. pays a bill supra protest, as 
clothed with* all the rights of the last 
holder, (subrog£ aox dioits ducreancter;) 
Traiti ait Contrnt de Change, part 1. 
chap. 6. tram. 171. Be* however, re¬ 
fers to a.padhve law; Ordonnance de 
1673, tit 5. art.3. ibid. num. 114. 

And see Hull v. Pltfietd, 1 Wils. 46. 
S. C. Bayley, 148. Ex parts Wacker- 
bath. 'Sm 574. Ex parte Lambert, 
.13 Ves. 179. # r 

250. A. and B. Lade under the firm 
of A. and Co.; 'A. and C. Kkanvae trade 
under die same firm; B. is Bills upOa 
a bill issued by A. in the name of the 
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find, though drawn with reference to 
the concern carried on exclusively by 
. A. and C. Baker and others v. Chart- 
ton. Poke, 30. Kenyon, C. J. 1791.* 

And see Shirriff v. Wilkes, 1 East, 48. 
Swan v. Steele, 7 East, 210, S. C. 
3 Smith, 109. Ex parte Bonhomie, 
8 Ves. 542. Ex parte Gordon, 15 Ves. 
286. Jacaud y. French, 12 East, 322. 
Ridley v. Taylor, 13 East, 175. , Emly 
v. Lye, 15 East, 10. 

251. Where bankers, in discounting 

a bill, give their customer bills or notes 
without indorsing them, which turn out 
to be bad, the bankers are not liable. 
FydeU v. Clark et alt. I Esp. 447. Ken¬ 
yon, C. J. 1796. '* 

S.P. Bank of England v. Newman, 

' 1 Lord Raym. 442. Ex parte Shuttle- 
worth, 3 Ves. J. 3Q,8. Emly v. Lye, 
J5 East, 7,12. 

252. 'A bill is drawn in favour of A. a 
foreign merchant,for value to be paidhy 
his agent, on tlienext post day, accord¬ 
ing to swage. If the agent make default 
in payment, A. cannot lue the drawer, 
Puget de Bras v. Forbes and Gregory, 
1 Esp. -117. Loughborough, C. J. 
1792. 

Acc. Jefferies v. Austin, 1 Strange, 
674, 274. Andsee Smiling v. Briggs, 
Bull. N. P. 274. 

253. An indorser is bound to take up 
a bill which is returned for non-accept¬ 
ance. BattmgaUs v. Gloster, 4 Esp. 
268. EHenborbugh, C. J. 1802. 

And the court of K. B. discharged 
a rule for setting aside a verdict for the 
holder. Ibid, and 3 East, 481. 

S, P. As to the liability of the drawer. 
Bright v. Punier, Bull. N. P. 269. 
Milford v. Mayor, DougL 55. 

N. Pothier, however,* considers the 
drawer as merely liable to indemnify the 
holder against the probable non-pay¬ 
ment at maturity. Traiti du Control de 
Change, part 1. chap. 4. num. 70. ^ 

• Thai every indorser is to he consi- 
dered as anew drawer, see Showers ar- 
v gument in Claxton v. Smith, 1 Show. 
495. Smallwood v. Vernon, 1 Strange, 
479. Heylin y. Adamson, 2 Burr. 674. 
3 East, 482.Pothier, ubi supra, num. 

; m%2, 

: |^L- In an action .against the drawer 

of a hill, which has been refused accept¬ 
ance, i( is not sufficient to produce al 


witness, who went to the residence ofthe 
drawee, and was tber^ told by a person, 
of whom the witness knew and knows 
nothing, that the bill would not be ho¬ 
noured. Cheek, gent. v. Roper, 5 Esp. 
175. EUenboTOugh, C. J. 1804. 

255. The indorsee of a bill which is 
not produced, gannot recover against on 
indorser upon proof that the bill was 
taken when due to the acceptor, who had 
absconded without returning it. Powell 
v. Roach, 6 Esp. 76. Ellenborough, 
C. J. 1807. 

And see Ilarty. Kang, 12 Mod. 310. 
S. C. 1 Show. 164.' S. C. Holt, 118. 

256. Although the defendant has ex¬ 
pressly promised td pay, “ if the bill 
could be produced.” Ibid. 

And sec Williamson v. Clements, 
1 Taunt. 523. 

257. If A., the drawer and payee of a 
bill, indorse it in blank to B., who, 
without putting his own name, converts 
A.’s blank indorsement into a special 
indorsement to C.; B. cannot he sued 
as an indorser. Vincent and others v. 
Horlock and others, 1 Campb. 442. 
Ellenborough, C. J. 1808. 

258. Bills drawn in London upon Lis¬ 
bon, are indorsed by the defendants to 
the plaintiffs, and by them remitted to 
Lisbon, where they are refused paymeut 
ir consequence of the unsettled state of 
that country. It is for the jury to say, 
whether there existed any course of ex¬ 
change between Lisbon and London, 
when the bills became due; upon which 
will depend the defendants* liability to 
pay the re-exchange to the plaintiff, 
even though the latter have refused to 
accept the Tedrafts of the foreign holder 
for the amount De Tastct and others 
v. Baring and others, 2 Campb. 65. 
Ellenborough, C. J. 1809. 

And the court of K. B. discharged 
a rule for setting aside verdict for the 
defendants. Ibid, and 11 East, 265. 

And see Mellish v. Simeon, 2 H. Bl. 
378. Pollard v. Merries, 3 Bos. and 
Pul. 335. Francis v. Rucker , Ambler, 
672,4. 

H. (b) To what extent. 

And see poet, I. (e) 349. 

259. In an action by, the payee of a 
bill drawn in Canada upon tne defend- 
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ant, and accepted 'by him in England, bill, that the latter shall pay the amount 
the declaration evened that, in cense- of the bill and no more, discharges the 
quence of the bill’s being returned to Ca- drawer, although his assignees are par- 
nada dishonoured, the plaintiff had ties to the agreement. De la Torre v. 
been compelled to pay to the indonee Barclay ana Salkeld , 1 Stark. 7. El- 
10 per cent, for re-exchange, and 6 per lenborongh, C, J. 1814. 
cent, interest, with other charges. 265. Prior parties are not discharged 
Held, that the plaintiff’s remedy for the by a release to a subsequent party, 
re-exclunge, &c. was against the Smith v. Knox. 3 Esp. 46. Eldon, C. J. 
drawer. Woolsey v. Crawford, 2 1759. 

Campb. 445. Ellenborough, C. J. 3! P. Hayling v. Mulhall, 2 Bit. 
1810. 1235. 

Acc. Napier v. Skneider, 12 East, 420. 266. But if the holder give time to 

As to the extentto which the drawer is the acceptor, who is the party primarily 
liable for re-exchange, see MeUish v. liable, all the other parties are dis- 
Simeon, 2 H. Bia. 378. Francis v. charged. English v. Burley, 3 Esp. 49. 
Rucker, Ambler, 672. 2 Bio. C. C. Eldon, C. J. 1799. 

597, 9. Ex parte Hoffman, Co. B. L. And the court of C. P. refused a rule 
186. De Tastet v. Baring, ante, for a new trial. Ibid, and 2 Bos. and 
H. (a) 258. Pul. 61. 

260. In an action against the drawer And see Peel v. Tatlock, 1 Bos. and 
of a bill, drawn in Barbadoes on London, Pul. 419. Walwyn v. St. Quintin, ibid. 
at 60 days after sight, and protested for 652, 6. Clark v. Devlin, 3 Bos. and 
non-acceptance and non-payment, a spe- Pul. 363. Rees v. Berrington, 2 Ves. 
cial jury gave 10 per cent, as damages, 540, 4. Ex parte Wilson, 11 Ves. 411. 
together with interest from the day on Gould v. Robson, 8 East, 576. Trent 
which the bill was presented for pay- Navigation Company v. Harley, 10 East, 
ment. Gantt v. Mackenzie, 3 Campb, 34. 

51. Ellenborough, C. J. 1811. 267. So if the indorsee of a note re- 

261. But where the bill was drawn in lease the maker, the payee is discharged. 
New South Wales, and the plaintiff R~ v. Kemp, Holroyd, J. Taunton, Ass. 
claimed no percentage, interest was al- 1819. 

lowed from refusal of acceptance. Har- 268. And it was held, that even 
rison v. Dickson, 3 Campb. 52. n. El- where the indorsee holds the note merely 
lenborough, C. J. 1811. as a security for a claim which he has 

262. Upon a bill drawn in Bermuda against his indorser, a release from such 
. on England, Bermuda interest, at 7\ per indorsee to the maker will render the 
cent., was recovered. Dougan v. Banks, latter a competent witness to invalidate 
Chitty on .JBiils, 540. Guildhall, Sit- the instrument, by proving that the wit- 
tings after Michaelmas Term, 1816. tless’s supposed signature is a forgery. 

And see Appendix, IV. Ibid. 

N. But though such indorsee has 
H. (c) Where discharged. the wholeT * legal interest, yet, as the 

maker is also interested in destroying 

263. Held, that an agreement to for- the equitable interest of the indorser, it 
bear to sue the acceptor after notice of would seem that the release of the in- 
non-payment to the drawer, will dis- dorsee would Be insufficient. 

charge the latter. Walwyn and others 269. Defendant' being discharged by 
v. St. Quintm,H Esp. 515. Eyre, C. J. the laches of the holder, promises topay 
1796. thebilL This is a waver of the want 

But upon a motion for a new trials of notice, but does not dispense with 
the court of C. P. determined, that this the necessity of shewing a demand of 
was no discharge. 1 Bos. and Pui. 652. payment from the acceptor, at some 
And see Arvndht Bank v. Goble, time before action orought. Brown v. 
Chitty on Bills, 379. M'Dcrmot, 5 Esp. 265. Ellenborough, 

264. An agreement between the C. J. 1805. 

holder and acceptor of a dishonoured 270. Holder allows acceptor to re- 
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newthe bill without consulting the in¬ 
dorser ; but the indorser afterwards says 
to the acceptor, that it was the best 
thing that could be done. This is not a 
recognition of the terms»granted by the 
holder to the acceptor; and the indorser 
is discharged. Whithall v. Masterman 
and others, 2 Campb'. 179. Ellenbo¬ 
rough, C. J. 1809. 

And see Forster v. Jurdison, 16 East, 
105. r r 

I. AUCTION. 

I. (a) Title of plaint iff. 

272. A bill is drawn payable to the 
order of the plaintiff; declaration states 
it to he payable to th «. plaintiff; no va¬ 
riance. Jeffery v. Heard. Best, J. 
Launceston Assizes, 1819. 

273. Any persons may join in suing 
upon a bill indorsed in blank, without 
proving partnership or joint interest. 
Loirdazm and another v. Leach , 1 
Stark. 446. Ellehbrrough, C. J. 1816. 

And see Evidence, G. (b). Ante, 8 
85, 9. 

274. A. may sue pn a note payable 
to him, in trust for B. Smith v. Kendal? 
executor, 1 EBp, 231. Kenyon, C. J. 1794. 

■ And the court of K. B. appears to 
have paid no regard to an objection that 
the action should have been brought in 
the name of B; 6 T. R. 123. 

And see Ex parte Richardson, 14Ves. 
187: 

Or he may indorse it to a stranger. 
Evans v. Cramlingtofl, Carth. 5. S. C. 2 
Vent. 309. S. C. Skinner, 264. 

275. If A., the holder of a promis¬ 
sory note, deposit it with B. as a secu¬ 
rity, in an action-brought by A., against 
the maker he cannot p$ll upon B.’s 
agent to produce the note. Thmmsm 
v. Glover. Abbott. C. J. Guildhall, 
Dec. 1818. Andsee 1 Taunt 109. 

276. To justify the refusal of the 
agent to produce the note, it is suffi¬ 
cient that ne was informed by B. cl the 
nature of his Claim. Ibid. 

277. Semble, that to intitle A. BjjV 
nior, to sue upon a note in favour of 
A. B., it is sufficient to prove that he is 
In possession of the instrument, and di¬ 
rected the bringing of the action. Sweet¬ 
ing v. Fowler ana another, 1 Stark. 106. 
Bay ley, J. 1815. 


A 

278. In an action on a promissory 
note, no objection was taken to its being 
made in Prussia. Splitgerber v. Kohn , 
1 Stark. 125. Ellenborough, G. J. 
1815. 

279. A parol contemporaneous de¬ 
feasance is no defence to an action on a 
note. Rawson and another v. Walker, 

1 Stark. 3151. Ellenborough, C. J. 1815. 
And Duke v. Dow, Chitty on Bills, 
61. Gibbs, C. J. 1817. 

280. Where a bill accepted by the 
defendant for a valuable consideration, 
or in the course of trade, is indorsed to 
the plaintiff, who Advances part only of 
the amount, the whole sum may he re¬ 
covered, and the plaintiff will be trustee 
for the indorser for .the;’surplus. Wiffen 
v. Roberts, 1 Esp. 261. Kenyon, C. J. 

281. But if the bill was accepted 
merely for the accommodation of the 
drawer, the indorsee can have a verdict 
only for the sum which he had actually 
paid for it. Ibid. 

282. In an action by the payee against 
the acceptor, the latter may shew that 
he accepted the bill for value as to part, 
and as an accommodation to the plain¬ 
tiff as to the rest. Darnell v. Williams, 

2 Stark. 166. Ellenborough,C. J. 1817. 

283. When bankers have accepted on 
account of a customer beyond the 
amount of his cash balance, they hold 
all collateral securities for value. Bo- 
sanquet and others v. DudrUtm, 1 Stark. 
1. Ellenborough, C. J. 1814. 

284. And they may recover against 
an accommodation acceptor, altfioiigfe 
the customer, who had previously de¬ 
posited the bill, had it in his hands when 
it became due, and agreed to deliver it 
up for a valuable consideration, instead 
of which it was re-delivered to the plain¬ 
tiffs. Ibid. 

285. Bankers with whom a note is 
deposited as a security, may recover 
against the maker, although they re¬ 
turned the note to the payee when it be¬ 
came due to procure payment, and the 
note remainea in his hands till his bank¬ 
ruptcy, when it came into the possession 
of his assignees. Bruce and others v. 
Hurley, 1 Stark. 23. Ellenborough, 
C. J. 1815. Ante, §275,6. 

286. fat an action against the acceptor 
of a bill by an indorsee for available 
consideration, it is no defence, that the 


* % 
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bill waft accepted merely fur the accom¬ 
modation of the drawer, and that? this 
was known to the plaintiff. Smith v. 
Knox, 3 Esp. 46. « Eldon, C, 3. 1799. 

287. Secus, where the indorsee has 
notice that the bill was drawn for a par¬ 
ticular purpose. Ibid. 

Ante, 148, post. Debtor. 

288. A bill drawn bj*A. is by him in¬ 
dorsed and sent to B., with directions to 
discount and remit the proceeds to A., 
for the purpose of taking up a bill to 
which B. is a party; B. retains the se¬ 
cond bill, and being afterwards compelled 
to take up the first, [proves the amount 
under A.’s commission; B. may sue tije 
acceptor of the second bill. Walsh v. 
Tyler , Chittv oif Bills, 183. 2 Stark. 
288. Ellenborough, C. J. 1817. 

289. Holder for value of a bill in¬ 
dorsed in blank by the payee, is iutitled 
to recover against the acceptor, although 
the bill appear to have been stolen from 
some prior holder, who immediately ad¬ 
vertised his loss. Sir John Lawton and 
others v. Weston and others, 4 Esp. 56. 
Kenyon, C. J. 1801. 

Sed vide Paterson v. Hardacre y 
4 Taunt. 115, 

290. A payment by the acceptor out 
of the usual course of business, as by 
anticipation, leaves him responsible to 
the true owner of the bill. De Silva v. 
Fuller, Esp. D. N. P. 51. London, 1776. 

291. But the circumstance of a bill of 
large amount, (5001.) being brought by 
a stranger to be discounted, does not im¬ 
pose upon the banker any obligation to 
inquire into the manner in which the 
party became possessed of such bill, 
although it be usual to make such 
inquiries when bills so large are offered. 
Lawson v. Weston , ubi supra. 

292. In an action by an indorsee upon 
a bill drawn by the defendant under du¬ 
ress of imprisonment and menaces of 
death, it is incumbent on the plaintiff 
to give some evidence of consideration, 
although the bill came to the hands of 
the plaintiff before it was due. Duncan 
v. Scott, 1 Campb. 100. Ellenborough, 
C. 3. 1807. 

293. The indorsee of a bill drawn 
payable to the order of a fictitious per¬ 
son, cannot recover against the acceptor, 
unless it appears that the latter was ap¬ 
prised of tne fiction, or that the money 


has found its way into his hands, Ben¬ 
nett v. Famell, . 1 Campb. 130, 180. 
Ellenborough, C. J. 1807, and K. B. 
1808. ' 

And see ex parte Clarke, 3 Bro. 238. , 
Ex parte Allen, C. B. L. 184,5. 1 Mont. 

B. L. 145. 6 Brown Pari. Cases, 8vo. 
235, 255. Leach v. Hewitt, 4 Taunt. 
671. 

294. Possession, is primd facie evi¬ 
dence^ prflteerty in negotiable instru¬ 
ments, (payable to the bearer.) King v. 
Milsqm, 2 Campb. 5. Ellenborough, 

C. J. 1809. 

And see post, TnovEn, A. 2. Black- 
ham's case, 1 Salk. 290. cited 2 Saund. 
47, and where it is referred to in sup¬ 
port of a general position, which tne 
case seems hardly to warrant, namely, 
that possession is primd facie evidence 
of property. See also Pafcrson v. Hard- 
acre, 4 Taunt. 115, 7. 13 Ves. 119. 

295. And proof that a bill was at a 
'particular period in the possession of 
the plaintiff, and that it was advertised 
as lost in a newspaper taken in' by the. 
defendant, will not entitle the plaintiff 
to call upon him to shew what consider¬ 
ation he gave foT it. Ibid. 

Vide Anon. 1 Salk., 126. S. C. 1 
Lord Rayra. 738. Miller v. Race, 

1 Burr. 453. Grunt v. Vaughan, 
3 Burr. 1516. S. C. 1 Bla. 485. 
Lowndes v. Anderson, 13 ‘East, 130. 5. 

296. But where, in an action bv in¬ 
dorsee against acceptor, it appeared that 
the drawer had been tricked out of the 
bill by a gross fraud, the plaintiff was re¬ 
quired to "shew what consideration he 
had given for,, it. Rees v. Marquis of 
Headfort, 2 Campb, 574. ELlenbo- 
rougn, C. 3. 1811. 

, 297. Where the holder of a cheque 
expresses his'ihtention of eluding acon- 
dition upon which he received it from 
the drawer, the latter is justified in 
stopping the payment of it. Wienholt 
v. Spitia, 3 Campb. 376. Ellenbo¬ 
rough, C. J. 1813. 

I. (b) At whett period right of action 
attaches. 

298. Indorsee^ may sue the indorser 
immediately upon the refusal of accept¬ 
ance. Bailingalls v. Glostcr, 4 Esp. 
268. Ellenborough, C. 3. 1802. 
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And d|t court of K. B. discharged a 
rule for setting aside a verdict for the 
plaintiff. Ibid, and 3 East, 481. 

. S. P. astothe drainer. Bright v. Pur - 
rier, Bull. N, P. 369. Milford v. 
Mayor, Dough 55. . 4 

899. A. 'accepts a lull as a security 
for freight, to be renewed for three 
months, if A. was not returned before 
the bill became due; no application 
being made for such renewa}, the holder 
may sue before the expiration of''three 
months. Gibbon and others v. Scott, 

3 Stark. 366. Ellenborough, C. J. 
1817. 

I. (c) Facts necessary to be proved. 

And see Witnos, D. (c). 

s 

300. The indorsement of a pote by 

the payee is an admisskhi, as against him, 
of the hand-writing of the muter. Free 
and others v. Hawkins, Holt, 550. 
Gibbs, C.J. 1817.* ; 

301. In an action b, indorsee against 
acceptor, the indorsement of the payee 
must be proved though he be also the 
drawer. Maefersan v. Thoytes , Peake, 
30. Kenyon, C. J. 1790. 

S. P. Robinson v. Yarrow , 7 Taunt. 
455. 1 Moore, 150, S. C. 

And see Whitcomb v. Whiting, 
Dough 650, 3. 

302. Although his name were on the 
bill at the. time of the acceptance. 
Bosanqnet v. Anderson, 6 Esp. 43. El- 
lenborough, C. J. 1806. 

S, P. Smith v. Chester, 1 T. R. 654. 

303. And if several indorsements are 

set out on. the declaration, they must all 
be proved, notwithstandingthey appeared 
cm the bill at' the.time it-was accepted. 
Ibid. e . * 

304. But where the acceptor, When 
the bill becomes duet offers to renew 
it, he admits the several indorsements. 
Ibid. \ 

305. A letter from defendant to plain¬ 

tiff, offering another bill, and expressing 
a hope that the bill was not in the hands 
of A., a prior indorser, dispensed with 
proof of the indorsement to A. Sidford 
v* Chambers , 1 Stark. 326. Ellenbo¬ 
rough,, C. J. 1816. * L 

306* A count on a bill drawn by plain¬ 
tiff in favour of A., accepted by defend¬ 


ant, dishonoured and returned to plain- 
tiff, is supported by producing the lull, 
proving the acceptance andA.’s indorse¬ 
ment, and shewing that it was taken 
when due to the defendant's house, that 
the house was shut, ami defendant could 
pot be found. Barton and another v. 
Camp. Ellenborough, C. J. Guildhall, 
Easter T«gJ,805. 

307. Inan action against A. and B.» 
as makers of a note, A. suffers judgment 
by default; the signature of A. must be 
proved at the trim against B. Grey el 
alt v. Palmers and Hodgson, l Esp. 135. 
Kenyon, C. J. 1794. 

And see Mills v. Lync, Bayley, 327. 
iMg). 

308. Semble,4hati§ an action by the 
indorsee of a promissofytiote against the 
maker, an admission by the payee of 
his indorsement is evidence. Moddochs 
v. Hankey, 2 Esp. 647. Kenyon, C. J. 
1798. 

309. In an action against a remote 
indorsee, the indorsements subsequent to 
that of the payee, (who indorses in 
blank,}, and preceding that of the defend¬ 
ant, need not be proved. Clusters v. 
Bell and others, 4 Esp. 210. Ellenbo¬ 
rough, C. J. 1803.' 

310. Nor is it necessary to prove the 
indorsement of the payee. Critchlow v. 
Parry, 2 Campb. 182. Ellenborough, 
C.J 1809. 

Acc. Lambert v. Pack, 1 Salk. 127. 
S. C. 12 Mod. 244. S. C. Holt, 117. 
S. C. 1 Lord Raymond, 443. 

311. Notice need not be given to pro¬ 
duce a letter containing notice of disho¬ 
nour. Roberts v. Bradshaw, 1 Stark. 
28. Ellenborough, C. J. 1815. 

312. Proof that duplicate notices of 
dishonour were written, and that a let¬ 
ter was sent to the defendant on the 
same day, will, upon the non-production 
of the letter after notice, be evidence of 
notice of dishonour, without otherwise 
identifying the letter delivered. Ibid. 

And the court of K. B. refused a 
rule for a new trial. Ibid. 

313. The maker of a note, whose sig¬ 
nature has been proved in an action by 
the payee, cannot insist upon the indorse¬ 
ments being read. Stone v. Metcalf, 
1 Stark. 53. Ellenborough, C. J. 1815. 

314. A witness callea to prove the 
maker’s hand-writing cannot be cron? 
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examined at to mi indorsement to which 
there is an attesting witness. Ibid. 

315. Where a promissory note of 20 
yean date is unaccounted tor, the iury 
may presume payment. Duffield v. 
Creed, 5 Esp.' 52. Ellenborough, C. J. 
1803. 

316. In an action against three per¬ 
sons as drawers of a bill accepted by one 
of the drawers, proof or the acceptance 
is evidence that the bill was regularly 
drawn. Porthouse v. Parker and others, 
1 Campb. 82. Ellenborough, C. J. 1807. 

And see post. Pleading, H. (a)*. 

317. In an action upon a bill dfewn 
payable to the order of two persons, nut 
partners, indorsed by one in the name '<a§ 
both, and afterwards accepted by the 
defendant, it wdrheld, that the regula¬ 
rity of the indorsement could not be dis¬ 
puted. Jones and another v. Radford, 

1 Campb. 83. n. Ellenborough, C. .1. 
1806. 

S. P. contra, Carvick v. Vickery, 
Dougl. 153. And see Iiankcy v. Wil¬ 
son, Sayer, 223. 

318. fn an action against two persons 
as drawe.s of a bill, it is sufficient to 
shew that two persons bearing the sur- 
names of the defendants are in partner¬ 
ship, and that one of the partners ac¬ 
knowledged that the bill was drawn by 
them, without shewing that the defen¬ 
dants bear the Christian names assigned 
to them on the record. Hodenpyl v. 
Vingerhoeiland another, Chittyon Bills, 
m Abbott, J. 1818. 

And see ante. Abatement, 6. 

319. In an action by fhc indorsee of a 
note payable to A.' or bearer , the in¬ 
dorsement need not be noticed in the 
declaration. Waynam v. Bend, 1 
Campb. 175. Ellenborough. C. J. 
1808. -; 

320. But if averred it must be proved. 

Ibid. v 

And see Rex v. Stevens East, 244. 
S. C. 1 Smith, 437. Post, 325; but see 
Williamson v. Allison, 2 East, 446. 
Peppinv. Solomon , 5 T. R. 496. 

321. A general receipt indorsed on a 
bill, imports, primd facie, that the 
amount has been paid by the acceptor, 
and will not of itself be evidence of' its 
having been paid by the drawer though 
produced by him. It will rather be 
presumed, that, after payment by the ac- 
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ceptor, the bill was delivered up on a 
settlement of accounts. Scholey r. 
Walsby, Peake, 24. Kenyon, C. J. 

1790. ; 

322. But in an action by an accom¬ 
modation acceptor, against the drawer, 
the production of the bill is not primd 
facie evidence that the former paid it, 
without proof that it 1ms been in circu¬ 
lation since it was accepted. Pfiel r. 
Vanbatenberc l 2 Campb. 439. Ellen¬ 
borough, C.W, 1810. , 

323. And payment is not to be pre¬ 
sumed from the appearance of a receipt 
indorsed on the bill, unless this receipt 
is shewn to be in the hand-writing of tnfe' 
defendant or some other person entitled 
to demand payment. Ibid. 

324. In an action against the drawers 
of a hill which is not paid when due, it 
is immaterial whether it was ever ac¬ 
cepted by the drawee of not. Jones v. 
Morgan and another £ 2, Campb* 474. 
Ellenborough. C. J. 1 ft 10. 

325. If, however,: „an acceptance be 
unnecessarily averred in the declaration, 
it must be proved, as laid. Ibid. 

326. In an acticm'by a second indor¬ 
see against the drawer and payee, proof 
that the bill purported to have been ac¬ 
cepted when it was indorsed to the 
plaintiff does not supersede the necessity 
of proving an actual acceptance. Smith 
v. Bellamy, 2 Stark. 223. Ellenbo- 
rough, C. 5. ^817. ■ 

327. The plaintiff in such case must 
either allege and prove an actual accept¬ 
ance, or charge tne drawer with having 
drawn the bill upon a non-existing 
person. 

328. And it was ; ruled, than an ex¬ 
press promise, of payment after the bill 
became due, was not an admission of the 
acceptance, •ibid. 

5But in the fojfowing term his lord¬ 
ship concurred with the rest of the 
judges in K. B,Jn setting aside a non¬ 
suit directed on this grerimd. Ibid. 

329. In an action by indorsee against 
acceptor, the defendant cdhnot, by merely 
giving notice that such proof will be re¬ 
quired, compel the plaintiff to shew 
what consideration he has'given. Be¬ 
fore such proof oun be called for, some 
suspicion must be thrown upon the 
plarntiff’s title. Reynold* v. Chettle , 
2 Campb. 596. Ellenborough, C. J. 
1811. 
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330. $. P. Clarke v. Elliott , Selw. v. Graham and another, 3 Campb, 57. 
N. P, 304. London Sittings, B. R. after Ellenborough, C. J. 1811. 

M. T. 1811. * Sed vide Snowball v. Ficaris, Bunh. 

331. It was afterwards held thatwhere 175. And see Mailer v. Living, 4 
stich,notice has been given, the plaintiff Taunt. 202. 

must make the proof of consideration 1 338. An indorser in blank cannot 
part of his case, and net reserve it for recover, where the bill has been lost 
the reply. ^Delaney v. Mitchell, 1 Stark* after notice of trial given, although the 
439. Ellenborough, C. J,*1815, and defendant %s acknowledged his accept- 
Humbert v, Reedmg, Chitty on Bills, ance since action brought, aftd more than 
512. Ellenbotongh, C, J. ,1817. six years hate elapsed since the bin 

332. But the present Chief Justice has, became due. Poole v. Smith, Holt, 
at Nisi Prius, declajppd the former to be 144. Gibbs, C. J. 1816. 

the correct course^ Chitty, 512, (3). 

See post, Evidence, E. (a) . Paterson , 

V. flaraacre,4 Taunt. 115. I. 4 (d] Indebitatus assumpsit in respect of 

333. A bill drawn on the defendant, ^ notes and bills. 

was accepted by him, payable at the 

plaintiffij’ banking-house, and was paid 339. An action for flaonev had and 
accordagly by them. The indorsement received will lie for the indorsee of a 
oftbe payee must be proved in c,< same promissory note against the maker, 
manner as in an. action by mdorsee Dmsdale and others v. Lanchester , 4 
against ^acceptor. Forster and others v. Esp. 201. Ellenborough, C. J. 1803. 
Clements,1l Campb. 17. ^Ellenborough, 340. hi an action by the indorsee of 
C: J. 1809. # ‘P a bill gainst a party who has received 

As to the latter pomt, see Cheap v. money from the acceptors to discharge 
Harley, 3 T.R. 127i Sypad v. Young, it, any defence mav be set up of which 
4T.R.28. „ 4 • ’ the acceptors could have availed thein- 

334. A promissorynpte, dated abroad, ; halves if the actiqp had been brought 
may he declared u on as made at the against them. Redshaw v. Jackson and 
venue, without a scilicet. Hound and another, 1 Campb. 372. Ellenborough, 
another v. Morris,® Campb. 303. El- C. J. 1808. 

lenborough, C.J. 1812. And see Harris v. Brevoir, Cro. Ja c. 

Ace. Wordy. Kidsmn, latch. 77,84. 68',. S. C. fuller 2 Roll. Rep. 440. 

Sed vide Doct and Stud. diif. 2, chap. 2. 342. An accommodation acceptor, who 

And see Vaughan, 92, 413. Co. Lift, defends an action at the request of the 
6 a. 261, b. Sav. 35 , pi. 84; Bro. Abr. drawer, may recover the costs as money 
Fail. 94, ib. Jurisdiction, 15; F. N. B. paid to the use of the latter, without an 
14 6 E. ib. 179 K. note (a) ib. 182 A. undertaking in tfrhtiiur. Howes v. Mar- 
note (b) 27 Ass. 43; GilhpCgP. 82. tin, 1 Esp. 162. K%on, C. J. 1794. 

335.. In an actiqn|bn a bill payable 342. An indorsee in an action against 
after sight, the true day«pf presenting the acceptor, who is discharged by a 
for acceptance need not be alledged. material alteration in the instrument, 
Forman v. Jacob, 1 St^rk? S6. El)en- heftmot resort to the money counts. Long 
borough, C. J. 1815. r/Moore, 3 Esp. 155, n. Kenyon, 

33o. And a subsequent allegation of C. J. 1790. 
presentment for payipcn^when the bill 343. A. authorizes B. to make a note 
became due and payable, to vfk, on a in A.’s name, in favour of C., for 100L, 
day calculated from the time wner'the of which A. is to receive 601., and B. 
bill was drawnsupported by proof of the remaining 40Z. B. signs A.’s name' 

P resentment on the day when it became to a note for 1402. C. cannot sue A. 
ue, according to the day of presentm^ht' on the note, but may recover the 601. 
fbaMBiccepta&ce. Ibid, f , as money lent. Pawley v. Brown, 

Jm7. A verbal agreement at the time Abbott, 2. Devon, Lent Assizes, 1818. 
the making of tne instrument that it 344. Wheretheplaintiffprovesnothing 
•hall he renewed at maturity, cannot be but a promise to pay tha emmnit of the 
up as a defence. Hoare and others note declared on, and does not produce 
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hot shew it to be lost, he cannot recover 
either on the special or common counts. 
Dangerfield v. Wilby, 4 Esp. 159. El¬ 
lenborough, C. J. 1802. 

345. A promissory note payable to 
bearer, is not evidence of money re?, 
ceived by the maker to the use of the 
holder. Waynam v. Bend^&l Campb. 
J 75. Ellenborougli, C. J. 1808. 

Sed vide Bayley on Bills, 163; Grant 
v. Vaughan , 3 Burr. 1516; Tatlock v. 
Harris, 3 T. R. 175; Johnson v. Col- 
lings, 1 East, 98; Williams v. Eyprett, 
14 East, 582. 

* 346. But in an action against the 

acceptor of a bill drawn by the plaintiff 
to his own ordeWhe acceptance is evi¬ 
dence of moneyreceived to the use of 
the plaintiff. Thompson and another 
v. Morgan, 3 Campb. 101. Ellenbo- 
rough, C. J. 1811. 

And see Tinlcy v. Bagnall, K. B. 
M. T. 23 Geo. III. Lawes, P. A. 489. 

347. A person finding that he shall 
be unable to pay his acceptance, ad¬ 
vances part of the amount to the drawer 
to assist him in taking it up. This is 
money had and received by the latter to, 
the use of the holder. Balter v. Birch, 
3 Campb. 107. Ellenborough, C. J. 
1811. 

348. The drawees inform the holder 
that the bill,will be paid, upon the set¬ 
tlement of a loss, witn the underwriters’ 
money. The sum received from the 
underwriters, not exceeding the amount 
of the bill, is i ioney received to the use 
of the holder. Langston and others v. 
Comey and outers, 4 Campb.* 176. 
Gibbs, C. J. 1815. 

Ante Agent, 120, 1, Agreement, 
31. 

I. (e) Trover for notes and bills. * 
{Ann see post. Trover.) 

. & * 

349. In trover for bills of exchange, 
the verdict should be for the amount of 

- principal mid interest, due at the period 
of the conversion.' Mercer v. Jones, 3 
Campb. 477. Ellenborough, C. J. 1813. 

N. In Atkins v. Wheeler, in error, 
interest was allowed from the. date of the 
final judgment in trover, upon Mils -due 
before the judgment, and upon those 
due afterwards, from the time they were 
in cash. 2 N. R. 205. 
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(And see post, Deed,) 

A. Condition, how construed. 

B. Damages, how assessed. 

C. Bond, where satisfied. 

•• «« 

A. Condition, how construed. 

(And see Stamps, A. 5, 6.) 

1. The condition of an indemnity bond 
is not restrained by a recital professing 
to state the agreement between the par¬ 
ries, where othe; transactions are men¬ 
tioned in the body of the condition, 
which have no Reference to such recital. 
Sansom and others v. James Bell, 2 
Campb. 39. Ellenborough, C. J. 1809. 

S. P. semble admit: per Mansfield, 
C. J. 2 N. R.. 180, Wardens cf - St . 
Saviour's, Southwark, v. Bostock. 

And see Lord Arlington v. Merrick* 
2 Saund. 414, h.$p Company of Pro¬ 
prietors of the Liverpool Water Works 
v. Atkinson, 6 East, 507. S. C. 2 Smith, 
654. * 

2. A bond of indemnity given to the 

S laintiffs, as trustees of an'wmncorporated 
nsurancc Company, conditioned for the 
good conductor a clerk, during his con¬ 
tinuance in the service of the company , 
is not affected by any changes amongst 
the members of which the company is 
composed. Metcalfe and others v. Bruin, 
2 Campb. 422. Ellenborough, C. J. 
1810 . 

And the court of ’ K. B. discharged 
a rule for a new trial, after verdict for 
the plaintiff. ■ •Ibid, and 12 East, 400. 

And see Barclay v. Lucas, 1 T. R. 
291, n. Strange v. Lee, 3 East, 484. 
Dance v. G-V/ier, 1 N. E. 34; Arling¬ 
ton v. Meprick, 2’Saund. 414, n. 5. 

3. A bond of indemnity for the faith¬ 
ful payment to the plaintiffs of all sum 
which J. S. may receive on their ac. 
count, does not cover sums received by 
J. S. and a person whom Be takes into 

riffs. Beltairs and aminhet v. Ebsworth , 
3 Campb. 53. Ellenborough, C. J, 
1811. 

And see Wright v. Russell, 3 Wils. 

H 
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530. S. C. 2 Bla. 934. Liverpool 
Waterworks Company v. Atkinson, 6 
East, 507. S. C. 2 Smith, 654. War¬ 
dens of St. Saviour's, Southwark, v. Bos- 
tock, 2 N. R. 175. Jones v. Hull, 5 
Wentw. 517, 20. 

4 . Where the condition is to pay a 

less sum on demand, a demand before 
action brought must be proved. Carter 
v. Ring, 3 Campb. 459. Ellenborough 
C. 4.1813. •* 

5. A sworn broker suffering another 
person to act concurrently, though with¬ 
out any express communication, with 
himself, is not guilty of a breach of a 
condition not to employ any person un- 
der him. Mayor, frc. of London v. 
Brandon, 2 Stark. 1 \ Ellenborough, 
C. J. 1816. 


B. Damages, 


how- 


assessed. 


6. The obligee of an indemnity bond, 
after proving the affirmative of the issue 
upon non est factun, must shew the 
quantum of damage, under 8 and 9 
Will. 3# cap. 11. The Governor and 
Company of the Chelsea Waterworks v. 
Cowper, 1 Esp. 276. Kenyon, C. J. 
1795. 

S. P. Ethersey v. Jackson, 8 T. R. 
255. 2 Saund. 187, a. n. Cont. De la 
rue v. Stewart , 2 N. R. 362. 

7. On the bond pven to the society of 
Lincoln’s Inn, on tie obligor’s being call 
ed to the bar, he is liable for “ absent 
commons,” “ vacation commons,” 
*• preacher’s duties,” and “ pensions,” 
accruing while he remains a member of 
the Society, although he has never lived 
in the Inn, or practised at the bar. The 
Earl of Rosslyn and another , executors 
of the Earl of Rosslyn, deceased, v. Jod- 
rell, esq . 4 Campb. 303. S. C. less 
fully, 1 Stark. 147. Ellenborough, C. J. 
1815. 

8. On a bond to indemnify against 
another bond, which, though forfeited, 
had not been enforced against the now 
plaintiff, the penalty of the second bond 
was said to be the only measure of da¬ 
mages. Wood v. Wade, 2 Stark. 167. 
Ellenborough, C. 3.1817. 

. N. Upon this statement, it is pre¬ 
sumed, that the real debt in the former 
bond, exceeded the peoaityof the latter. 

9. At the execution writ of in¬ 
quiry, after judgment on demurrer to 


the declaration, the production of a 
bond which appears to have a condition 
corresponding with the suggestion, is 
insufficient, without shewing that the 
bond put in is the same with that of 
which profert has been made, and upon 
which judgment was obtained. Hodg- 
kinson v. Marsden , 2 Campb. 121. El¬ 
lenborough, C. J.' 1809. 

And see post. Covenant, C. 

10. Where breaches are assigned in the 
declaration under 8 and 9 W. III. cap. 
2. sect. 8., and non est factum pleaded, 
the jury may assess damages on the 
common venire. Parkins and another . 
if,- Hawkshaw, 2 Stark. 381. 

11. A bond, though voluntary, bean 
interest from the day of payment. Hel- 
lier v. Franklin, 1 Stark. 291. Ellen¬ 
borough, C. J. 1816. 

N. On a bond conditioned for the 
payment of a smaller sum, interest is 
payable from the day of payment, though 
not expressly reserved; Farquhar, hart . 
v. Morris, 7 T. R. 124. But not on a 
single bond; Hogan v. Page, 1 Bos. 
and Pull. 337. Where no day is fixed 
for the payment of the smaller sum, it 
becomes due on the execution of the 
bond. And in an action thereon, the court 
will refer it to the master, to compute 
principal, interest, and costs; and oh 
payment, will order the proceedings to 
be stayed, under 4 Ann. cap. 16. sect. 
13. Fargukar v. Morris, t tbi supra. 
And see Co. Litt. 208. a. Cro. Eliz. 
798. But they will not permit the money 
to be brought into court. Anon. B. R. 
E. 1785. Selw. N. P. 513. 

12. Upon an engagement to replace 
stock, the plaintiff is entitled to the price 
of stock on the day of trial, and is not 
restricted to the day specified for re¬ 
placing it. Downes v. Bach, 1 Stark. 
318. Ellenborough, C. J. 1816. 


C. Bond, where satisfied. 

13. Payment of principal only will 
support a plea of solvit post diem. Dixon 
v. Paries , etalt. 1 Esp. 110. Kenyon, 
C. J. 1794. 

14. Therefore by accepting the prin¬ 
cipal, the obligee loses his remedy for 
interest, which can only be given in tbs 
shape of accessory damages. Ibid . 

a. C. 5 Wentw. 510, 8. 
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15. S. P. dub: and point reserved, 
but not moved by obligor. Hellier v. 
Franklin, 1 Stark. 291. Ellenborough, 
G J. 1816. 

16. In an action against a surety, pay¬ 
ments by principal,after execution of the 
bond, cannot be considered as made in 
discharge of the bond, without shewing 
that they were so intended. Flxmer and 
others v. Long, 1 Stark, 153. Ellen¬ 
borough, C. J. 1816. 

17. After a lapse of twenty years, 
satisfaction will be presumed. Colsell 
and others, executors, Sfc. v. Budd and 
others, executors, 1 Campb. 27. Ellen- 1 
borough, C. J. 1807. 

18. Nor is the presumption rebutted 
by proof tfc it the party was in embarrassed 
circumstances during the remainder of 
his life. Willaume v. Gorges, l Campb. 
217. Ellenborough, C. J. 1808. 

19. Secus, where the party has been 
the whole time resident abroad. New¬ 
man v. Newman, 1 Stark. 101. Ellen¬ 
borough, C. J. 1815. 

20. A shorter period will not raise 
such a presumption, unless corroborated 
by other circumstances; as a settlement 
of accounts between the parties. Colsell 
v. Budd, ubi supra. 

And see 3 Peere Williams, 287, note. 
Rex v. Stephens, 1 Burr. 434, Winchelsea 
causes, 3 Burr. 1963; Forbes v. Wale, 

1 Bla. 532; Oswald v. Legh, 1 T. R. 270. 

21. Indorsements in the hand-writing 
of the obligee, acknowledging the receipt 
of interest and of part of principal, are not 
evidence that the bond was unsatisfied, 
unless it be ihewn that such indorse¬ 
ments were on the bond at, or recently 
after, the time they bear date, and 
that they were written at a period when 
they operated against the writer’s in¬ 
terest. Rose, administrator, Sfc. v. Bru- 
ont, 2 Campb. 321. Ellenborough, 
C. J. 1809. 

And see Searle v. Lord Barrington, 

2 Stra. 826; Glyn v. Bank of England , 
2 Ves. 42, 3. 

22. The obligee by engaging to give 
time to the principal obligor, discharges 
the sureties. Orme v. Young, Holt, 
84. Gibbs, C. J. 1815. 

23. But not by merely omitting to 
mtact the money; though no notice be 
given to the surety of the default of the 
principal. Ibid. 


CARRIERS. 


A. Ownership op carriage. 

B. Conveyance op persons. 

C. Conveyance op goods. 

(a) Carrier , to whom responsible, 

, (b) To what extent. 

D. Pleadings. 

E. Evidence. 

A. Ownership op carriage. 

1. B. is liable for the misfeasance of 
a driver employed by A., with whom B. 
is a joint proprietor, though they have 
different portion of the road, and are 
not therefore partners inter se. Waland 
v. Elkins, 1 Stark. 281. Ellenborough, 
C.J. 1816. Post, Evidence, 88 . Part¬ 
ner, A. 

B. Conveyance op persons. 

(And see ante. Action on the case, 
B. (a), post, Ship.) 

2. The proprietors of a mat7 coach 
are answerable for an injury occasioned 
by the negligence of the driver. White 
v. Boulton and others , Peake, 81. Ken¬ 
yon, C. J. 1791. 

And see Jones v. Hart, 2 Salk. 441; 
Bmcker v. Fromont, 6 T. R, 659, 61. 

3. Where a party upon engaging a 
place in a stage coach, pays merely a 
deposit, the proprietor may put in ano¬ 
ther person, if the party be not at the 
coach at the appointed time, Ker v. 
Mountain , 1 Esp. 27. Kenyon, C. J. 
1793. 

4. But where the whole fare is paid, 
the place must be kept open during the 
whole journey. Ibid. 

5. Coach owners do not insure the 
persons of passengers against accidental 
injuries. They are responsible only for 
negligence. Aston v. Heaven and ano¬ 
ther, 2 Esp. 533. Eyre, C. J. 1797. 

6 . S. P. ruled in Christie v. Griggs , 
2 Campb. 79. Mansfield, C. J. 1809. 

! 7. S. P. Devereuz ». Boyce. Holroyd, 

J. Winchester Spring Assizes, 1819. 

8 . It is proved, that at the time of 
the overturning of a stage coach, it was 
H 2 
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carrying more passengers than the act of 
parliament allowed. This is conclusive 
evidence that the accident arose from 
tjver-loading of the coach. Israel v. 

C lark and Clinch, 4 Esp. 259. Ellen- 
borough, C. J. 1803. * 

And see 50 Geo. III. cap. 48, S. 2. 

9. Where an accident is occasioned 
by a stage coach being loaded with a 
greater number of passengers than its 
strength or construction will allow'it to 
bear, it is no excuse that the number 
does not exceed the statute allowance. 1 
Ibid . 

10. The driver of a stage coach from 
A. to B. is bound to carry his passen¬ 
gers from the usual place" of taking up 
to the usual place of setting down, and 
cannot require them to get down as soon 
as they reach any part of B. Dudley v. 
Smith, 1 Campb. 167* Ellenborough, 
C. J. 1808. 

11. And 0 if the road be such as to 
require any extraordinary degree of cau¬ 
tion on the part of the passengers, he is 
bound to warn them of the full extent of 
the danger. Ibid. 

12. The breaking down or overturn-, 
ing of a stage coach is primd facie evi-' 
jdence of negligence on the part of the 
•owner. Christie v. Griggs, 2 Campb. 
79. Mansfield, C.J. 1809. 

13. The master of a vessel has a lien 
upon the luggage of a passenger; but he 
■cannot detain his person, or the clothes 
which he has on. Wolf v. Summers, 
2 Campb. 631. Lawrence, J. 1811. 

And see post, C. (b) 27. 

N. But an innkeeper mav detain a 
guest until he pay his reckoning. Nnw- 
.ton v. Trigg, 1 Show. 245, 68; 14 Vin. 
Abr, Inns, B, 2 Burt. E. P. 392; or his 
horse, Y. B. 5 E. 4, 2 b.»» 

C. Conveyance op goods. 

C. (a) Carrier , to whom responsible , 

14. The delivery of goods to a carrier, 
appointed by vendee, vests the property 
in the vendee; and the vendor cannot 
•maintain an action against the carrier 
for non-delivery. Dawes v. Peck, 3 
Eso. 12*„ Kenyon, C. J. 1799. 

‘And the court of K. B. discharged "a 
rule for setting aside nonsuit. 1 hid. and 
8 T, R. 330. 


S. P. Snee v. Prescott, 1 Atk. 248. 
Cont. Flewellin v. Rave, 1 Bulst. 68. 
And see F. N. B. 138 A. Godfrey v. 
Fvrzo, 3 P. Williams, 185, 6; t)avis v. 
James, 5 Burr. 2680 Moore v. Wilson, 

1 T. R. 659; Dutton v. Solomonson, 3 
Bos. and Pul. 582; Jacobs v. Nelson, 

3 Taunt. 423. 

15. Although fhe carrier is to be paid 
by the vendor. King and another v. 
j iferedith, 2 Campb. 639. Lawrence, J. 
[Gloucester, 1811. 

16. An averment that A. undertook 

to deliver goods for B. is not supported 
by evidence of an agreement to deliver 
them to the bearer of a receipt given at 
the time of delivery. Samuel v. Darch 
and others, 2 Stark. 60.* Ellenborough, 
C. .1.1817. * 

17. But where the bill or lading ex¬ 
pressed that the freight had been paid 
by the shipper in London, it was held 
that they might maintain an action for 
non-delivery. Josephs. Knox , 3 Campb. 
320. Ellenborough, C. J. 1813. 

C.^b) To what extent. 

(And see post, Thovek, B.) 

18. Held, that common carriers being 
chargeable for losses by operation of 
law, cannot discharge themselves by 
no'.Ice. Hide v. Proprietors of Trent 
and Mersey Navigation, 1 Esp. 36. 
Kenyon, C. J. 1793. 

S. C. not IS. P. 5 T. R. 389. S. P. con¬ 
tra, Clay v. Willan, 2 H. Bla. 198; 
Yates. Willan , 2 East, 123; Izod v. 
Mountain, 4 East, 371; Lyon v. Metis, 
5 East, 428, 31, 3. S. C. 1 Smith, 
478, 82; Packwood v. Harris, 3 Taunt. 
264, where the power of restraining the 
Liability is particularly considered. Big- 
nold v. Waterhouse, 1 M. and S. 255. 

19. But it has since been held, that a 
carrier may not only limit his responsi¬ 
bility to a certain amount, but exclude 
it altogether by notice. Moving v. Todd 
and others, 4 Campb. 225. 1 Stark. 72. 
Ellenborough, C. J. 1815. 

20. Such notice to the consignor is 
equivalent to notice to the consignee. 

21 . Semble, that a hoyman known to 
use a particular wharf, is not discharged 
by delivering goods to the wharfinger, 
but continues to be liable until they are 
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received by the party to whom they are the value of 51. unless entered and paid 
directed. Wardcll v. Mourillyan , 2 Esp. for accordingly. Butler v. Heanc, 2 
693. Kenyon, C. J. 1798. Campb. 415. EUenborough, C. J. 1810. 

22. Where goods in the care of a 30. A carrier is responsible, unless 
lighterman are injured by an event un- express notice be brought home to the 
connected with his ordinary duty, he is bailor.. Ganger v. Jolly , Holt. 317. 
not liable, unless the owner declare upon Gibbs, C. J. 1816. 

and prove a special contract providing 31. A notice therefore, merely sus- 
for such event. JVlimllay v. Wray, 3 pended at the termination of the journey, 
Esp. 74. Kenyon, C. J. 1800. will not affect goods received at mterme- 

23. A carrier by water is responsible diatesplaces. Ibid. 

for an accident arising from an unseen 32. To limit responsibility, by a notice 
nuisance in the navigation. Proprietors affixed in the office, the person deliver- 
of the Trent Navigation v. Wood , 3 Esp. ing goods there must read it, or be in- 
127. K. B. E. 1785. formed of its import. Kcr v. Wiltan, 

Acc. Forward v. Pittard, 1 T. R. 27. 2 Stark. 53. EUenborough, C. J. 1817. 

24. And a custom for the owners to And see Leeson v. Holt, 1 Stark. 186. 
insure agairst such losses, is not sufficient Davis v. Sami', Id. 279. 

to raise the presumption of a special ac- 33. Semble, that a vendor forwarding 
ceptance. ibid. valuable goods bv a carrier, who adver- 

25. The general liability of carriers tises, that he wih not be answerable for 

is restrained only where the goods are any package above the value of 51. 
found to have been delivered on the unless entered and paid for accordingly, 
footing of a special contract. Leeson v. is not bound to enter and insure them; 
Holt and others, 1 Stark. 186. Ellen- and that the purchaser would not be 
borough, 0. J. 1816. liable for suen an unusual-expense. 

26. Such contract may be inferred Cothcy and others v. Tute and another , 
from the circumstance of an advertise- 3 Campb. 129. EUenborough, C. J. 
ment being fixed in a situation which 1811, 

must, in all probability, have attracted Scd vide Clarke v. Hutchins, 14 East, 
the attention of the person who brought 475. 

the goods. I bid. 34. And where it appears from the 

27. A notice that no more than 51. terms of the order, that other goods have 
will be accounted for any goods delivered been forwarded to the parties by the 
at a coach-office, extends to the luggage same conveyance, the vendor is clearly 
of a passenger. Clark v. Gray, 4 Esp. not liable for a loss, unless the purchaser 
177. Ellenbo r ough, C. J. 1802. can shew that the former parcel was en- 

S. C. not 8. p. 6 East, 564. And see tered and insured. Ibid. 

Upsharcv. Aid-c, 1 Comyns's Rep. 25; 35. An exception of “perils of the 

Middleton v. Fowler , 1 Salk. 282 ; sea,” extends to a loss arising from the 
Lovett v. Hobbs, 2 Show. 127; Robinson vessel’s running foul of another by mis- 
v. Dnnmore, 2 Bos. and Pul. 416, 9. fortune. Bulier and others v. Fisher 
AnteB. (b) 13. and others, I] .Esp. 67. Kenyon, C. J. 

28. A notice stuck up at the carrier’s 1799. 

office is not sufficient to discharge him 36. The property in goods shipped 
from the common law liability with by order and for the account or the 
respect to persons from whom he re- consignee, vests .immediately in him; 
ceives goods by carts which he sends and he alone can sue for an injury which 
round the neighbourhood. Clayton, esq. takes place after they are on board, 
v. Hunt, 3 Campb. 27. EUenborough, Brown and others v. Hodgson, 2 Campb. 
C. J. 1811, and K. B. M. 1811. 36. EUenborough, C. J. 1809. 

29. Nor can a carrier Umit his re- 37. Although the consignee be resi- 
sponsibility by nailing upon the' door of dent in a foreign qpuntry. Ibid. 

his office a hand-bill, stating, in large 38. But where thr bill of lading ex- 
ppint, the advantages of his waggon, and pressed that the freight had been paid 
in small characters at the bottom, that by the shippers in London, it was held 
be will not be answerable for goods above that they might maintain an action for 
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ticni-delivery. Joseph and others, v, 
&tox, 3 Campb. 320. Ellenborough, 
C. J, 

39. A earner who circulates hand¬ 
bills, wherein he refuses to be account¬ 
able for parcels beyond a certain^alue, 
must be taken to nave expressed all the 
terms of the special contract, under 
which he receives goods. He cannot 
further restrict his liability by a board in 
his office. Cobdcn v. Bolton , 2 Campb. 
108. Ellenborough, C. J. 1809. 

And see Nicholson v. Willan , 5 East, 
507. 

40. Notices limiting the liability of 
carriers, must be understood to apply to 
packages, the value of which is pecu¬ 
liarly within the knowledge of the 
owner, not to casks, the contents of 
which are well known. Beck and others, 
v. Evans and another, 3 Campb. 267. 
Le Blanc. J. Shrewsbury, 1812. 

41. But the usual notice exempts 
them from liability upon the loss of 
goods above the value of £5, notwith¬ 
standing the bulk of the package, un¬ 
less the nature of the goods is known 
to the carrier, and is such as must, 
necessarily exceed that value. Down v. 
Fromont , 4 Campb. 40. Ellenborough, 
C. J. 1814. 

42. Nor does such a notice extend to 
cases of gross negligence. Beck v. 
Evan, ubi supra. 

And the court of K. B. refused a rule 
for a new trial. Ibid, and 16 East, 244. 

43. S. P. Smith v. Home and others, 
Holt, 643. Dallas, J. 1817. 

And see Bodenham v. Bennett, 4 Price, 
31; Birkett v. Willan, 2 B. and 
A. 356. 

44. Notice not to be answerable for 
glass, unless paid for as siidh when deli¬ 
vered. The book-keeper is told that a 
package contains glass, and that he may 
charge what he pleases, and payment is 
not demanded, the Carrier is liable. 
Wilson v. Freeman. 3 Campb. 527. 
.Ellenborough, C. J. 1814. 

45. A carrier who affixes one notice 
in his counting-house and warehouse, 
and delivers another to a person who 
brings goods, is bound by that which is 
less beneficial to himself. Munn v. 
Baker and another, 2 Stark. 255. El¬ 
lenborough, C. J. 1617. 

46. A promise made by the book¬ 
keeper to make compensation for the 
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loss of a parcel is not binding upon the 
carrier, unless the book-keeper be his 
;eneral agent. Olive ▼. Eames , 2 Stark. 
.81. Ellenborough, C. J. 

47. Where a parcel delivered to a 
driver of a stage-coach is lost, the ser¬ 
vant is not responsible to the’ owner of 
the parcel, unless a he stipulates for a re¬ 
ward to be paid to himself. Williams 
v. Cranston, 2 Stark. 82. Ellenborough, 
C. J. 1817. 

And see Cavenagh v. Such , 1 Price, 
328. 

48. If A. and B. are partners in a 
carrying concern, A. is liable for the 
misfeasance of a servant employed by B. 
on that part of the road, which by a 
subordinate contract was allotted to B. 
Wylancl v. Elkins, Holt, S27. Gibbs, 
C. J. 1816. 

49. A wharfinger who conveys goods 
from his wharf to vessels in the river in 
his own lighters, is liable as a common 
carrier. Mailing v. Todd and others , 1 
Stark. 72. Ellenborough, C. J. 1815. 

S. C. not S. P. 4 Campb. 225. 

50. The question always is whether 
the delivery has been upon a special 
contract; which is for the jury. Leeson 
v. Holt, 1 Stark. 186. Ellenborough, 
C. J. 1816. 

51. Notice affixed in the office is not 
enough, where the porter who brings 
the goods cannot read. Davis v. Wil¬ 
lan, Abbott, J- Sittings after Mich. 
Term, 1817. 

52. An advertisement in a newspaper, 
or even in the Gazette, is not sufficient, 
without proving that the party is in the 
habit of reading it. Leeson v. Holt, 
ubi supra. 

D. Pleadings. 

(And see Hutton v. Osborne, B. R. M. 
1729. Selw. N. P. 382. n.) 

53. A misdescription ofthe termini in 
the contract of carriage is fatal. Tucker 
v. Cracklin, 2 Stark. 385. Abbott, J. 
1818. 

E. Evidence. 

* 54. Sentble, that no proof of non¬ 
arrival need be given. Ibid. 

55. Carrier gives a receipt for a dog 
which is lost; it is no defence that the 
dog was not properly secured. Stuart r. 
Crawley, 2 Stark, 323. Ellenborough, 
C. J. 1818. 
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COMMON. 

(And tee Witness, C. (i).) 

1 . Evidence of user of right of com¬ 
mon, confirmed by an acknowledge¬ 
ment of that right by- the owner of the 
soil, is not impeached by shewing that 
the latter has from time to time been 
enclosed against the commoners. Drury 
v. Moore, 1 Stark. 102. Ellenborough, 
C. J. 1815. 


CONDITIONS PRECEDENT. 

A^WhAT SHALL BE. 

B. How TO BE PERFORMED. 

A. What shall be. 

(And see ante. Action, E. Assump¬ 
sit, B. Needham v, Walmeslcy, 5 

Wentw, 356, 8.) 

1 . A stipulation in a charter party, 
that the captain shall sail with the first 
fair wind, is not a condition precedent to 
the right to freight. Bomman v. Tooke , 
1 Campb. 377. Ellenborough, C. J. 
1608. 

2. And the non-compliance with Such 
a stipulation, cannot be‘set up as an 
answer to an action of indebitatus as¬ 
sumpsit foT the freight, or in mitigation 
of damages, butvnust be made the sub¬ 
ject of a cross action. Ibid. 

Acc. Ritchie v. Atkinson, 10 East, 
295; Davidson v. Gwynne, 12 East, 
381. 

3. A stipulation that “ as soon as the 
seller knows the name of the vessel in 
which the goods will be shipped, he is 
to mention it to the buyer,” forms a 
condition precedent. Busk v. Spence, 
4 Campb. 329. Gibbs, C. J. 1815. 

4. Freighter engages to provide a 
cargo at A, in time for the July convoy, 
4 * provided she arrives out ana is reaay 
by the 25th of June.” The arrival of 
the vessel by the 25th of June, is a con¬ 
dition precedent to the obligation to pro¬ 
vide any cargo, and is not referred 
merely to the undertaking that it shall 


be loaded in time for the convoy. Shad- 
forth v. Higgin , 3 Campb. 385. Ellen- 
Dorough, C. J. 1813. 

5. In an action upon the decree of a 
colonial chancery, by which the defend¬ 
ant m enjoined to pay the complainant 
a certain sum, “first deducting thereout 
the defendant's costs to be taxed by the 
master,'* such taxation is necessary to 
perfect the decree. Sadler v. Robins, 

1 Campb. 253. Ellenborough, C. J. 
1808. 

An! see Hall v. Odber, 11 East, 118, 

21 , 2 . 

B. How TO BE PERFORMED. 

6 . And if the defendant neglect to 
appear to tax the costs, the complainant 
must proceed in the taxation ex parte, in 
order to entitle himself to an action. 
Sadler v. Robins, ubi supra. 

7. In an action for not accepting 
stock,' agreed to be transferred, (on re¬ 
guest) it was held, that it was not neces¬ 
sary to prove (an actual tender and refu¬ 
sal, or) that the vendor waited at the 
bank until the latest time at which the 
transfer could have been made; but that 
it was sufficient to shew a reasonable de¬ 
gree of promptness. Bourdenave v. 
Gregory, 5 Esp. 115. Ellenborough, 
C. J. 1804. 

But the court of K. B. set aside 
a verdict for the plaintiff. Ibid. 117. 
5 East, 107, S. C. 1 Smith, 306, S. C. 

S. P. Lancashire v. Killingworth, 1 
Lord Raym. 686. S. C. 2 Salk. 263. 
S. C. 3 Salk. 343. S. C. 12 Mod. 529. 
S. C. 1 Comyns’s Rep. 116; Maxwell v. 
Sharp, Say. 187, 9. Wade’s case, 5 Rep. 
114, a. b. 

8 . Semble, that in such an action it is 
not necessSry for the vendor-to prove 
that he re-sold the stock to a stranger on 
the next transfer day. I bid. 

9. Where a vendor who engages to 

mention the ndmo of the importing ship, 
as soon as he knows it, having advice of 
the name of the ship, in London, an the 
12 th, does not communicate it to the 
buyer, who resided at Hull, till the 20th, 
the condition is broken, and the buyer 
is released from the contract, though he 
has sustained no damage by the delay. 
Bush v. Spence , 4 Campb. 329. Gibbs, 
C. J. 1815. * 
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COSTS. 


A. Eight to costs. 

(a) In criminal proceeding!. 

(b) In actions of trespass. 

(e}„ In other cases. 

B. LABILITY TO COSTS. f 

C. Remedy fob costs. 


A. Right to costs. 

A. (a) In crimin 1 proceedings. 

1. Where, after a cause is called on, 
the defendant puts off J.he trial on ac¬ 
count of the absence of witnesses, he 
must pay the costs of the day, as well in 
criminal cases as in civil. Rex v.“Doyle, 
1 Esp. 125. Kenyon C. J. 1790. 

2. But the prosecutor is not entitled 
to his own personal costs, unless his 
name appear as a witness indorsed on the 
indictment; except in cases where costs 
are expressly given by statute. Ibid. 

3. In criminal cases, the judge cannot 
certify for the costs of a special jury, 
under 24 Geo. 2, cap. 18, s. 1. The 
King, on the prosecution of Sermon, v. 
Lora Abingdon, 1 Esp. 226. Kenyon, 
C. J. 1794. 

A. (b) In actions of trespass. 

4. Held, that where an asportavit is 
proved, the plaintiff is entitled to full 
costs, though the articles have been 
brought back, and damages under 40s. 
are given for the expense incurred by the 
plaintiff in reinstating them. Richardson 
v. Tomlin, 1 Esp. 255. Eyre, C. J. 
1794. 

But the court of C. P. (Buller, J. 
only present) made a rule absolute roon 
the master, to allow no more costs than 
damages. Ibid. 

Sed vide Smith v. Clarke, 2 Stra, 
1130.; Barnes v. Edgard, 3 Mod. 39; 
Knightly v. Buxton, Say. Costs, 39; 
Haines v. Hughes, Comb. 324; Milbume 
v. Read, 3 Wiku 322. 3. S. C. Barnes, 

134 . * 

« »■ 


5. In an action for mesne profits, if 
the plaintiff recover less than 40s. he is 
entitled to no more costs than damages, 
unless the judge certify. Doe v. Davis , 

1 Esp. 358. Kenyon, C. J. 1795, 

And the court of K. B. discharged a 
rule for allowing full costs. 6 T. R. 593. 

6. If A., one of several defendants, is 
proved to have been a party to a joint 
trespass, but is acquitted for the purpose 
of enabling the plaintiff to recover for 
another trespass, in which A. had no 
share, the judge will certify that there 
was a probable cause for making A. a 
defendant, to deprive him of costs under 
8 and 9 Will. 3. cap. 11. Aaron v. 
Alexander, Crowley , and Solomons , 3 
Campb. 35, Ellenborough, C. J» 1811. 

7. So if A. commit a trespass for the 
use of B., this is a probahlft*ground for 
joining B. Fumcaux v. Fotherby and 
Clarke, 4 Campb. 136. Ellenborough, 
C. J. 1815. 

' A. (c) In^pther cases. 

(And sec post, Pbactice, F.) 

8. Where an action, brought under 
an implied direction of the court of 
Chancery, is defeated by a forma) objec¬ 
tion, that court will oblige the defendant 
to pay all costs. Wray, assignee, Sfc. v. 
Barwis, Peake, 69. Kenyon, C. J. 1791. 

9. Where, at a trial in England, 
upon a cause of action arising in Wales, 
the plaintiff ^recovers less than 10/. the 
judge is bound to certify, under 13 Geo. 
III. cap. 51. s. 2. Cooper v. Dames, 
1 Esp. 463. Kenyon^ C. J. 1795. 

And see Evans v. Jones, 6 T. R. 500. 
Davis v. Jones, 2 N. R. 167. 

10. In C. P. where the defendant ap¬ 
plies to settle the action the day after 
that on which he is served with process, 
he is not liable for the costs of a decla¬ 
ration. Charlwood et alt. v. Berridge, 
1 Esp. 345. Eyre, C. J. 1795. 

Acc. Golding v. Grace, 2 Bla. 749; 
Cent. Fawcett v. Christie, 2 Bos. and Pul. 
515, overruled by Partington v. Wil¬ 
liams, 2 N. R. 399, acc. Tidd, 467. 

11. Where the parties signed an un¬ 
stamped agreement, and tne plaintiff, 
before' action brought, tendered to the 
defendant an engrossment, which the 
'latter refused to sign; the judge direct¬ 
ed that the master should be instructed 


# 
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to include the expense of stamping the 
original agreement in the costs of the 
action. Bowen v. Pitman, gent. 2 Esp. 
728. Kenyon, C. J. 1799. 

12. A party who has obtained a man¬ 
damus to restore him to an office, cannot 
recover the costs of the application as 
consequential damages, in an action for 
the amotion. Harman v. Tappenden , 
3 Esp. 278. Kenyon, C. J. 1801. 

13. A judge cannot certify for the 
costs of the special jury, the day after 
the trial. Waggett t. Shaw, 3 Campb. 
316. EUenhorough, C. J. 1812. 

B. Liability to costs. 

14. Bail to the sheriff are primd facie, 
liable to a'tomey for casts of putting in 
bail to tha^ction; not the principal. 
Hector v. G&pentcr, 1 Stark. 190. El¬ 
lenborough, C. J. 1816; 

C. Remedy for costs. 

(And see Attorney, B. Condi¬ 
tions, Precedent, 5, 6.) 

15. In an action upon the 28 Geo. 
Ill. cap. 52. s. 20 and 23. for the costs 
of a frivolous petition against the elec-v 
tion of a member of parliament, the 
defendant's subscription to the petition 
need not be proved, as the petition could 
not have been received without it. Cleve¬ 
land v. Wilson , Peake, 106. Kenyon, 
C. J. 1792. 

See the Act, sect. 1. „ 

16. It was also ruled, that no demand 
of the costs ueed be proved. 1 bid. 

Sed vide sect. 23. 

17. After judgment by default, in 
ejectment, the costs may be recovered in 
an action fdr the mesne profits. Doe v. 
Davis, 1 Esp. 358. Kenvon, C. J. 
1795. 

Acc. Gulliver v. Drinkwatcr , 2 T. R. 
261. 

18. But where the ejectment is de¬ 
fended, and taxed costs are paid, the 
extra costs cannot be so recovered. I bid. 

19. Upon a petition to the chancellor 
against the allowance of a certificate, 
the petititioners were ordered to pay 
taxed costs. In an action against the 
petitioners for a conspiracy, the bank¬ 
rupt cannot recover the costs of the peti¬ 
tion, since the costs as between party 
and party must be considered as already 
paid; and the extra costs cannot be 


allowed, on account of the incongruity 
which would follow the adoption of a 
different standard, in the awarding of 
costs in the two courts. Hathaway v. ’ 
Burrow and others , 1 Campb. 151. 
Mansfield, C. J. 1807. 

Ana see Winstanley v. Head, 4 Taunt. 
192. 

20. If, after action brought, the de¬ 
fendant pays the debt without the know¬ 
ledge of plaintiff’s attorney, the action 
may be proved for the costs. Toms v. 
Powell, 6 Esp. 40. Heath, J. Kingston, 
1806. 

And a rule nisi for a new trial, 
on this ground, was refused in K. B., 
7 East, 536, and 3 Smith, 554. 

And see Swain v. Senate , 2 N. R. 99. 
Chapman v. Haw, 1 Taunt. 341. 

21. Proof of the rule to pay money 
into court, entitles the plaintiff to a ver¬ 
dict with nominal damages, unless the 
costs have been paid. Horsburgh v. 
Orme, 1 Campb. 558. n. Ellenborough, 
C. J. 1809. 

22. Where, after action brought, the 
debt is paid without a rule of court, the 
plaintiff is entitled to a verdict. Atkin¬ 
son v. Thornton, 1 Campb. 559. Ellen¬ 
borough, C. J. 1808. 

*c 


COURTS. 

(And see Jurisdiction.) 

1. The chief justice of K. B. sitting 
at nisi prius at Westminster, cannot en¬ 
tertain a motion respecting a cause to be 
tried in London. Such an application 
must either be made to the court in 
term, to a judge at chambers, or to the 
chief justi&f in London. Atkinson v. 
Dickinson, 3 Campb. 41. Ellenborough, 
C. J. 1812. 

And see post, Pleading, H. (b). 
Litt. Ent. 83. • 


COVENANT. 

A. Operation of covenants. 

(a) JVhere iiindinr , 

(b) Whe^c broken. 

(c) Breach , where waved. 



l<fc COVENANT. 


B. To WHOM COVENANT EXTENDS. 

(a) To what covenantor. 

(b) To what covenantee. * 

C. Pleadings. 


A. Operation of covenants. 

<t c 

A. (a) Where binding. 

1. A covenant in a lease, “ that the 
lessee shall insure and keep insured, the 
sum of 8002. at the least, in some suffi¬ 
cient insurance office within the cities of 
London or Westminster,” is sufficiently 
certain. Doe d. Pitt v. Shewin, 
3 Campb. 134. Ellcnborough, C. 1. 
1811. 

2. A covenant indorsed upon a deed 
after signing, but before sealing and de¬ 
livery, is binding. Lybum v. Warring r- 
ton, l Stark. 163. Ellenborough, C. J. 
1816. 


A. (b) Where broken. 

3. Where lessee covenants to pull 
down a wall for the purpose of enabling 
the lessor to make a road over part of the 
demised premises, but there is no reser¬ 
vation by the lessor of the use of such 
road, nominal damages only can be re¬ 
covered for not pulling down the wall. 
Good v. Hill, executrix of Gurney, 
2 Esp. 690. Kenyon, C. J. 1798. 

4. A covenant to keep all the trees 
standing in an orchard, whole and un¬ 
defaced, “ reasonable use and wear only 
excepted is not broken by cutting down 
trees past bearing, provided the land¬ 
lord is likely to get back the premises at 
the end of the term in an improved con¬ 
dition. Doe d. Jones and ux. v. Crouch, 
2 Campb. 449. Ellenborough, C. J. 
1810. 

Acc. Co. Litt. 53. n. 11. 

5. Lessee covenanted to keep premises 
insured. He omitted to pay the pre¬ 
mium till after the expiration of 15 days 
beyond the year, during which days of 
grace the insurance company hold them¬ 
selves liable; but at the end of the month 
he paid the premium, which was ac¬ 
cepted by the company, as reviving the 
insurance from the former year. Held, 


that the covenant was broken, the pre¬ 
mises having in fact remained unco¬ 
vered from the expiration of the 15 days 
to the time the premium was paid. 
Doe d. Pitt v. Shewin, 3 Campb. 137. 
Ellenborough, C. J. 1811. 

6. Lessee having covenanted to keep 
8002. insured on the premises, effects an 
insurance containing a memorandum, 
that in case of the death of the assured 
the policy may be continued to his per¬ 
sonal representative, provided an in¬ 
dorsement to that effect be made upon 
it within three months after his death; 
lessee dying, an indorsement continuing 
the policy to his personal representative, 
was made after the expiration of the 
three months, held no breach. Doe d. 
Pittv . Laming, widow, 4 Campb. 73. 
Ellcnborough, C. J. 1814. 

7. Freighter covenants to load at To¬ 
bago in time for the West India convoy, 
which will sail for England on the 31st 
of August. The convoy calls off To¬ 
bago on the 22d July, before which time 
the freighter might have completed the 
cargo,—he is liable for dead freight. 
Thompson v. Inglis and another, 3 
Campb. 428. Ellenborough, C. J. 


1813. 


8. The continuing of a doorway 
broken through the wall of the pre¬ 
mises demised, into an adjoining house, 
amounts to a breach of covenant to 
keep in repair. Doe d. Pickery v. 
Jackson, 2 Stark. 293. Ellenborough, 
C. J. 1817. 

9. A landlord covenanting to pay land 
tax. is only bound to pay it in proportion 
to the rent. Whitfield v. Brandwood , 
2 Stark. 453. Abbott, C. J. 1818. 

10. A covenant to yield up in repair 
all buildings and improvements erected 
during the term, is broken by the re¬ 
moval of a veranda, the lower part of 
which is attached to posts fixed in the 
ground. Penny v. Brown , 2 Stark. 403. 

| Abbott, C. J. 1818. 


A. (c) Breach, where waved. 

11. Itisstated to have been held, that 
the acceptance of rent which accrued 
subsequently to a forfeiture, incurred by 
not repairing within three months after 
notice, was not an absolute waver. 



COVENANT 

Fryet d. Harris v. Jeffreys 393. Ken¬ 
yon, C. J. 1795. 

Cont. Ore cue's case, 1 Leon. 263. 

5. C. Cro. El. 3. Fox v. Swann, Sty. 
482, 3 ; Doe v. Batten, Cowper, 244, 

6, 7; Goodright v. Davis, ibid. 803; 
Roe v. Minskal, Bull. N. P. 96. S. C.' 
Selw. 677. 

N. In this case the rent due at Mi¬ 
chaelmas, was received ]8th Oct. and 
the demise laid 2d Nov., when the pre¬ 
mises were still out of repair. Qu. 
whether the decision did not proceed 
upon the usual clause of re-entry, for not 
keeping the premises in repair generally? 

B. To WHOM COVENANT EXTENDS. 

(And see post. Deed, B. (b) 4. 
Ejectment, A. (b).) 

B. (a) To what covenantor. 

12. Qu. whether a covenant con¬ 
tained in the assignment of a lease, re¬ 
quiring the assignee and his assigns , to 
buy the beer of the assignor, will bind a 
subsequent assignee? Hartley v. Pe- 
hall , Peake, 131. Kenyon, C. J. 1792. 

• And see Agreement, C. (a) 

N. That such a covenant is merely 
persoral, sec James v. Blunck, Hardrcs, 
88. But see Purfrcy's case, Moore, 243, 
pi. 382. 

13. The assignees of a bankrupt ter¬ 
mor, are not liable to the performance 1 of 
covenants, ; nless they take possession. 
Bourdillon v. Dalton et alt. Peake, 238, 
and 1 Esp. 2«3. Kenyon, C. J. 1794. 

Acc. Turner v. Richardson , 7 East, 
339. S. C. 3 Smith, 330. And 
see Doct. and Stud, dial 2, cap. 33. 
Belter v. Casebert, 1 Lev. 127; Billing- 
hurst v. Specrman, 1 Salk. 297; Buck- 
ley v. Pick, ibid. 317. Post. Deed, 11. 

14. Merely omitting to deliver up the 
key, does not amount to taking posses¬ 
sion. Wheeler v. Bramah and others, 
3 Campb. 340. Ellenborough, C. J. 
1813. 

15. Nor a payment of rent made for 
the express purpose of avoiding a distress 
to which the effects of the bankrupt are 
liable. Ibid. 

16. Where lessee devises his term to 
A., in trust to permit B. to receive the 
rents and profits, durante viduitate, B. is 
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not chargeable as assignee. AotrhiU v. 
Holmes, Peake's Evid. 304. Lawtenoe, 
J. Worcester, 1805. 

And see Mayor of Carlisle v. Blamire, 

8 East, 487. 

* 

B. (b) To what covenantee. 

17. Where premises are on lease, the 
tenant for life of the reversion can only 
rec&ter such damages for not repairing 
as are commensurate with the injury 
done to his life estate. Evelyn etux. v. 
Raddish and others , Holt, 543. Gibbs, 
C. J. 1817. 

S. C. not S. P. 7 Taunt. 411. 

C. PLEADINGS IN COVENANT. 

18. If a declaration in covenant, set 
out part only oPan indenture, the plain¬ 
tiff is not intitled to read the remainder, 
without proving the deed in the usual 
manner, though there be no plea of non 
est factum; the confession implied in 
the special plea, extending only to so 
much of the instrument as appears upon 
the record. Williams v. Sills, 2 Campb. 
519. Ellenborough, C. J. 1810. 

Acc. Edwards v. Stone , 1 Saund. 58. d. 
Scd vide post. Inquiry, 1, 2. 

19. In an action by the assignee of a 
lease against the assignor, evidence of 
the execution of the assignment, in 
which the original lease is adopted, ren¬ 
ders any further proof of the latter in¬ 
strument unnecessary. Nash v. Turner, 
1 Esp. 217. Kenyon, C. J. 1794. 

Scd vide Crosby v. Percy, 1 Taunt. 

364 , 6 . 

20. Where an indenture is executed 
by one party only, that party cannot sue 
the other upon the deed, hut must bring 
assmnpsit. Sutherland v. Lishnam, 
3 Esp. 42. Eldon, C. J. 1799. 

And see Soprani v. Skurro , Yelv. 18, 
19. Ante, Action, D. (b). 


CUSTOM. 


1. A person renting a stall in the 
parish of A., which he uses occasionally, 
may justify under an easement claimed 
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by the inhabitants of A. Fitch v. Fitch, 
2 Esp, 543.. Heath, J. Chelmsford, 
I7i)7. 

2. A plea justifying under, a custom 
for the tenants of a particular copyh(jj|(i 
estate, to cut turf, &c. is not supported 
by evidence of a custom embracing the 
copyholders of the manor generally. 
Wilson v. Page, 4 Esp. 71. Kenyon, 
C. J. 1801. 

And see Pleading, C. 1. Barn® v. 
Mamon, 1 M. and S. 77. 

3. A custom in a manor lying within 
a royal forest, for the lord, with the as¬ 
sent of the homage, to grant part of the 
waste in severalty, in exclusion of the 
commoners, is good. Boulcott v. Win- 
mill, 2 Campb. 261. Macdonald, C. B. 
Chelmsford, 1809. 

And the court of K. B. refused a rule 
for a new trial, M. 50. C<io. 3. Ibid. 


DEBTOR AND CREDITOR. 

y 

A. Debt, how created. 

* B. How DISCHARGED. 

C. Payments, how marshalled. 


A. Debt, how created. 

(And see Agent, C. (a).) 

1. A. borrows money of B., and de¬ 
livers the amount to C. The law pre¬ 
sumes that this was done in satisfaction 
of a debt from B. to C., and not by way 
of loaia'to the latter. Welsh and another, 
assignees of Evan Evans , v. Seaborn, 1 
Stark. 474. Ellenborough, C. J. 1816. 

Acc. Aubert v. Walsh, 4 {fount. 293. 

B. Debt, how discharged. 

(Ante, Bond, C.) 

i 

2. Where a debtor, by the direction 
of the creditor, remits money by the post, 
whereby the money is lost, the creditor 
must bear the loss. Warwicke v. 
Hookes, Peake, 67. Kenyon, C. J. 
!79i. 

3. But the debtor is not discharged 
by delivering the letter to a bell-man in 
the street,.. Hawkins and others v. Rutt 


and another, Peake, 186. Kenyon, 
C. J. 1793, 

4. Where, in action for goods sold, 
the defence is a composition with cre¬ 
ditors, and assignment of property, with 
clause to release on property realizing a 
certain sum, if the property assigned fall 
short of that sum, the plaintiff may re¬ 
cover the full amount of his debt. Wig- 
glesworth v. White et ux. 1 Stark. 218. 
Ellenborough, C. J. 1816. 

5. A debt of 10001. is extinguished 
by a gift of 20,0001. stock by the debtor 
to the creditor. Breton v. Cone, execu¬ 
tor, Peake, 30. Kenyon, C. J. 1791. 

6. A creditor who borrows money of 
his debtor, under an express promise of 
repayment, may nevertheless retain the 
amount in satisfaction of his original 
debt. Lcchmcre v. Hawkins, gent. 
2 Esp. 226. Kenyon, O. J. 1798. 

And see Preston v. Shntton, 1 Anst. 
50. 

7. A., in the country, directs B. to 
pay money into a London banking- 
house, for A.’s account; A. has no ac¬ 
count with the house, but through C., 
a country banker: a payment to the 
credit of A.’s account with C. discharges 
B. Breed and others v. Green and an¬ 
other, Holt, 204. Lc Blanc, J. Lan¬ 
caster, 1816. 

C. Payments, how marshalled. 
(Ante, Bond, 16.) 

8. Obligor becomes indebted to 
obligee in a further sum by simple con¬ 
tract, and pays money without directing 
the application of it. This must be 
taken to he a payment on account of the 
bond, it being the older debt. Dawe 
and others v. Uoldsworth and others, 
Peake, 64, 5. Kenyon, C. J. 1791. 

And see Anon. Cro. Eliz. 68; Bois v. 
Cranfield, Style, 239; Mcggot v. Mills , 

1 Lord Raym. 286, 7; Anon. Comb. 
463; Pinncl's case, 5 Co. Rep. 117. b. 
Ca. Temp. King, 41; Stracey v. Saun¬ 
ders, 7 Mod. 123 ; Colt v. Nettcrwill, 

2 P. Wms. 308; Goddan v. Cox , B. N. 
P. 274; Morgan v. Jones, 1 Bro. P. C. 
32; Newmarchv. Clay, 14 East, 240; 
Clayton's case, in Devayncs v. Noble, 

1 Meriv. 585; Bodcnham v. Purchas, 

2 B. and A. 39. 16 Vin. Abr. Payment 
M. passim. 
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t> 

9. But the circumstance of discount of the parties, need not be declared upon 
being claimed and allowed for prompt as a specialty. Clement v. Ounhouse, 
payment, is evidence of an appropriation 5 Esp. 83. Chambre, J. 1803. 

to a recent debt. Mamjatts v. White , .And see Plowd. 14. post, C. 15. 

2 Stark. 101. Ellenborough, C. J. 

1817. 16 Vin. Abr. Payment M. passim. 

10. A payment made to a creditor ge- B. Execution. 

nerally, must be taken to be a payment 

on account of the subsisting debt. It B. (a) Proof of execution. 

will, therefore, operate as a. discharge of 

sureties pro tunto; and cannot be set 8t On non estfactum pleaded, it is not 
by the creditor against a subsequent sufficient to prove an execution by a 
debt. Hammerslcy et alt. v. Knowlys, person who executed in’the name of the 
esq. 2 Esp. 666. Kenyon, C. J. 1798. defendant, without proof of identity. 

11. So if A. accept a bill for the ac- Parians v. Hawhshaw , 2 Stark. 239. 
commodation of B„ which B. discounts Holroyd, J. 1817. 

with his bankers, who, after the bill has 3. The execution of a deed is not ira- 
been dishonoured, and after they have peached by the attesting witness saying 
notice of the want of consideration, re- that he does not know whether the 
ceive money on account of B., exceed- blanks were filled up at the time, or 
ing the amount of the bill, A. is dis- not. Englander. lloper, 1 Stark. 304. 
charged, March and another v. IJonld- Ellenborough, C. J. 181C. 
itch, Chitty on Bills, 370. Abbott, J. 

1818. 

12. A. having a legal demand against B. (b) Ability of parties. 

B., and claiming also to be the equitable 

assignee of a debt due from B. to O., 4. A release by one of several assig- 

receives money from B. on account, with- nees of a bankrupt’s estate, executed in 
out prejudice, to such claim. The pay- the presence of the others and with 
ment must be applied to the legal debt, their concurrence, binds all. Williams 
Birch and another v. Tebbutt, 2 Stark. 74. v. Walsby , 4 Esp. 220. Ellenborough, 
Ellenborough, C. .1. 1817. C. J. 1802. 

Ace. Taylor v. Ohcij, 13 Vcs, 180. Acc. Lord Lovelace's case, W. Jones, 
Eland v. Karr , 1 East, 375. 208. Ballv. Dunsterville, 4 T.R. 313. 

Sed vide Fair v. AT her, 16 East, And see Anon, cited in 2 Freeman, 
130. Post, Pleading, C. (b) 215, bv the M. It. Co Litt. 231. a. 

5. And parol evidence of the presence 
■■ and concurrence of the non-executing 

assignees, is admissible. Ibid. 

DEED. 0. But where one of the co-assignees 

_ is absent, he cannot be bound without 

. an authority under seal. Ibid. Harri - 

A. Wiiat shall be. son v. Jacksqn, 7 T. R. 207. acc. 

7. Coverture may begiven in evidence 
under non est factum. Lambert v. Mar¬ 
tha Atkins and another , 2 Campb. 272. 
Ellenborough, C. J. 1809. 

Anon, per Holt, C. J. 12 Mod. .609, 
accord. S. P. adm: 3 Keb. 228, Cole v. 
Delawn. 

8. Although defendant has executed 
deeds, and maintained actions as a feme 
sole; Davenport v. Nelson , widow, 4 
Campb. 26. Ellenborough, C. J. 1814. 

9. Or lunacy. Faultier v. Silk and 
another, executors of Jerooise, 3 Campb. 
126. more fully reported, lwCollinson, 
390. Ellenborough, C. J. 1811. 


B. Execution. 

(a) Ability of parties. 

(b) Conditional execution, j 

(c) Irregular execution. 

C. HOW CONSTRUED. 

A. What shall be. 

(And see Covenant, A. (a) 2.) 

1. An agreement to which seals arc 
affixed contra* • tr > the original intention 
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DEFAMATION. 


♦ 

B. (c) Conditional execution. 

10. Under non est factum , deliveries 
an escrow, may be given in evidence. 
Stoytes v. Pearson, 4 Esp. 255. Ellen- 
borough. C. J. 1803. 

S. r. Coles v. Robins , B. N. P. 172. 
Bushell v. Pasmore, 6 Mod. 217. 

And see Sav. 71. pi. 148. 

11. A., assignee of a term, executes an 
assignment which remains in the hands 
of his attorney, who has a lien thereon 
for his charges, A. is not liable for the 
subsequent arrear of rent. OdOll v. 
Wake and another , 3 Campb. 394. El- 
lenboTough, C. J. 1813. 

B. (d) Irregular execution. 

li A bail bond, sealed and de¬ 
livered when only the penal part is filled 
up, is void, quoad the condition for aj>- 
pearance inserted afterwards. Powell , 
assignee, sheriff" of Middlesex , v. Duff, 

3 Campb. 181. EUenborough, C. J. 
1812. ; 

Acc. Shelden v. Hentley, 2 Show. 
160, 1. Com. Dig. Fail. A. 1. Weeks 
v. Maillardet, 14 East, 568. And see 
aide, B. (a) 3. 

13. But where A. executed a bond, 
leaving blanks for the sum and the name 
of the obligee, which were filled up by 
the agent employed to raise an indefinite 
sum on the security, it was held to be a 
good deed. 7'exira v. Evans, cited 1 
Anstr. 228. Lord Mansfield, C. J. 

And see Keilw. 162, a. 164,5.; Anon. 
Moore, 43. pi. 132; Sams v. Pitt , ibid. 
359. S. C. 5 Co. 77. b. 78. a. S. C. 
Cro. El. 432. 11 Co. 27. Pigott's case, 
2 Roll. Abr. 29. pi. 7.; touch v. Clay , 
1 Vent. 185; LadyjCook v. Remington , 
8 Mod. 237; Paget v, Paget, 2 Cha. 
Rep. 410: Oakley v. Dams, 16 East, 
82, 4. Post. Pleading, H. (b) 17. 

4 Vin. Abr. Blanks. 

14. A subsequent acknowledgment 
of an authority to a copartner to execute 
a deed, does not dispense with the pro¬ 
duction of the power of attorney. Steig- 
Ubt and another v. Eggmtan and another, 
Holt. 141. Gibbs, < 5 . J. 1815. 

15. Assumpsit does not lie on an in- 
•tmmenypnder seal produced by the 


plaintiff, and proved to have been signed 
by the defendant. Barber v. Sargent, 
MSS. Burrough, J. Bodmin, 1817. 

C. HOW CONSTRUED. 

16. A. and B. are tenants in common; 
A. devises to B. and C. in trust, B. con¬ 
veys his undivided moiety in mortgage to 
C., but the deed contains subsequent ge¬ 
neral words, assigning all B.’s title,at 
law and in equity. The latter words are 
referable only to B.’s moiety, and not 
to the trust estate. Doe d. Raikes v. 
Anderson, 1 Stark. 155. EUenborough, 
C.J. 1816. 


DEFAMATION. 

A. Words which slander a man 

IN HIS PROFESSION. 

B. Words of felony. 

C. Words not imputing a legal 

CRIME. 

D. Words spoken on a lawful 

OCCASION. 

E. Pleadings and evidence. 

A. Words which slander a man 

i IN HIS PROFESSION. 

(And see Justices. C. (bj.) 

1. To say of an attorney, “ He de¬ 
serves to be struck off the roll,” is ac¬ 
tionable. Phillips, gent. v. Jansen, 
2 Esp. 624. Kenyon, C. J. 1798. 

2. But to say, “ I have taken out a 
judge’s order to tax A.’s bill—I wiU 
bring him to book and have him struck 
off the roll,” is not actionable. Ibid. 

Sed vide Trowbridge v. Hard, Latch. 
320. 

3. To say of a tradesman, “ He lives 
by swindling and robbing thepubUc,” 
is actionable; though the transaction al¬ 
luded to amount only to a fraud. Smith 
v. Carey , 3 Campb. 461. Ellenbo- 
rough, C. J. 1813. 

4. B*it, in such case, the words must 
not be laid, innuendo “ that the plaintiff 
was guilty of (felony and robbery.”, 
Ibid. ' 



in 


DISTRESS. 


B. Words of felony. 

5. A. calls B. a thief, but expressly 
alludes to a transaction which amounts 
only to a breach of trust. No action 
•will lie. Thompson v. Bernard, 1 
Campb. 48. Ellenborough, C. J. 1807. 

6. So if it appear that the words 
were spoken with reference to a mere 
breach of contract. Cristie v. Cowell, 
Peake, 4. Kenyon, C. J. 1790. 

Acc. Robins v. Hildredon, Cro. Jac. 
65. And see Minors v. Lecford, ibid. 
114. Bull. N. P. 5. Tibbs v. Smith, 
T. Raym. 33. 


C. Words not imputing a legal 
crime. 

7. Semble, that words which merely 
charge the party with evil inclina¬ 
tions, are not actionable. Harrison v. 
Stratton, 4 Esp. 218. Ellenborough, 
C. J. 1803. 

And see Snag v. Gee, 4 Rep. 1G, a. 
Bull. N. P. 5. Doctor and Student, 
Dial. 2. cap. 41. Anon. T. Raym. 20. 


D. Words spoken on a lawful 
occasion. 

(Andsee Libel, A. (a), (b).) 

8. Words spoken on giving a party in 
charge to a constable, or in preferring a 
complaint to a magistrate, are not ac¬ 
tionable. J 'hnson v. Evans, clerk, 
3 Esp. 32. Eldon, C. J. 1799. 

And see Anon. Dyer, 285. a. But 
an action lies “ for imposing the crime 
of felony.” Saunders v. Edwards, 1 
Sid. 95; Anon. IVent. 264; Wood v. 
Broum , 1 Marsh. 522. 6 Taunt. 169. 

9. An action does not lie against a 
man who, upon reasonable grounds of 
suspicion, charges an innocent person 
with a theft. Fowler and wife v. Homer, 
3 Campb. 294. Ellenborough, C. J. 
1812. 

Sed vide Adams v. Moore, Selw. 830. 
And see ante. Action on the case, 
A. (g) 45, A. (h). 

10. An action will not lie for informa¬ 
tion given by the serjeant of a volunteer 
corps to the committee of management. 


4iat the plaintiff ,is an improper person 
to remain a member of their corps. 
Barbaud v. Hookham, 5 Esp. 109. El¬ 
lenborough, C. J. 1804. 

•*$tl. A having summoned B., his mas¬ 
ter, before a court of conscience for 
wages, B. there utters words imputing 
felony to it. If this charge be neces¬ 
sary to B.’s defence, no action lies. 
Trotman v. Dunn, 4 Campb. 211. El- 
lenfcprough, C. J. 1815. 

And see R. v. Creevey, 1 M. and S. 
273. 

E* Pleadings and evidence. 

12. In an action for words charged 
only once in a declaration, containing 
but one count, evidence may be given of 
the same words having been spoken on 
different occasions. Charlter, one, Sfc. 
v. Barrett, Peake, 22. Kenyon, C. J. 
1790. 

13. A count for slander, where the 
obnoxious words contain distinct charges, 
is supported by proof of words convey¬ 
ing any one of such charges. Flower v. 
Pedleu, 2 Esp. 491. Eyre, C. J. 1796. 

14. But if the unproved words affect 
and modify those which are proved, the 
variance is fatal. Ibid. 


j DISTRESS. 

A. For rent. 

(a) What may be taken. 

(b) In whatplace. 

(c) How dealt with. 

(d) Remedy of distreinee. 

(e) Excessive distress. 

B. For damage feasant. 

(a) At what time. 

(b) Remedy of distreinee. 

A. For rent. 

A. (a) What may be taken. 

1. Wearing apparel not in actual use, 
fnay be distrained for rent. Bisset v. 
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Caldwell, Peake, 36, *id 1 Esp. 206. q||rt'age feasant, it is neeessaiy and efficient 
Kenyon, C. J. 1791. ft ' v ‘ J 

2. S. P. ruled in Baynes v. Smith , 

1 Esp- 206. Kenyon, C. J. 1794. , 

* And see Hardistey v. Barney , Comb. 

356. Sitnpson v. Hartopn, Willes, 512. 

Gorton v. Falkner , 4 T. K. 565. 


that the distreinor should have entered 
the locus in quo whilst the cattle were in 
it. Clement v. Milner, et alt. 3 Esp. 
95. Eldon, C. J. 1800. 

Sedvide Co. Litt. 161. a. 


' A. (b) In what place. 

3. Goods removed for the purpose of 
avoiding a distress for rent, canno£ c be 
followed by the landlord under 11 Geo.2. 
cap. 19. s. 1 and2. unless the rentes 
in arrear at the time of the removal, and 
the goods are conveyed away in a clan¬ 
destine manner. Watson v. Main, 3 
Esp. 15. Eyre, C. J. 1799. 

4. S. P. doubteci. jFumeaur v. Fo- 
tkerby and Clarke , 4 Campb. 136. El- 
lenborough, C. J. 1815. 

AlM see 2 Saund. 28 U n. 2. Bradby 
on Distresses 138. MSS. D. 54. Post, 
Penal Action. 

5. In trespass, a distress after a clan¬ 
destine removal cannot he ghen in evi¬ 
dence under the general issue. Ibid. 

> A’. (c) How dealt with. 


B. (b) Remedy of Distreinec. 

(And see ante A. (d) 7. Action, E. 
(f) 76, 77. Post, Penal Action, B.) 

14. An action on the case will ndt lie 
for detaining the plaintiff's cattle in the 
pound, after tender of amends made 
subsequently to the impounding. Ans- 
cornbc v. Shore , 1 Campb. 285.» Mans* 
field, C. J.; and C. P. 1808. 

Acc. 8 Co. 146. a. 

15. Nor where the tender is made af¬ 
ter the distress and before the impound¬ 
ing, the proper remqjiy in the latter case 
being replevin or trespass. Ibid. 

Acc. Lindon v. Hooper, Cowp. 411. 
And see Shiptcick v. Blanchard, 
6 T. R. 299. 


6. Distress must not be appraised by 
party making it. Westwood v. Conrne 
1 Stark. 172. Ellenborough, C. J. 1816. 

A. (d) Remedy of distrcince. 

(And see ante. Action, E. (f) 76, 77. 

Post, Penal Action, B.) 

• 

7. An overpayment of rent under a 
distress cannot be recovered in an action 
for money had and received. Knibbsv. 
Hall, 1 Esp. 84. Kenyon, C. J. 1794. 

Recognized in Lothian v. Henderson, 
3 Bos. and Pul. 530. S. P. Lindon v. 
Hooper, Cowp. 414. in the case of a dis¬ 
tress damage feasant. And see Fitz. 
Avowry, 130. 0 

A. (e) Excessive distress. 

12. In an action on the case for on 
excessive distress, express malice need 
not be proved. The excess, however, 
must be considerable. Field v. Mitchell, 
6 Esp. 71. Ellenborough, C. J. 1807. 

B. For damage feasant. 

B. (a) At what time. 

13. To justify the taking of cattle da* 


DONATIO MORTIS CAUSA. 

1. The donee must have immediate 
possession of the gift, and uncontrolled 
dominion over it. Hawkins, adm. v. 
Blewitt, 2 Esp. 663, Kenyon, C. J. 
1798. 

Acc. Smith v. Smith, 2 Stra. 955, 

Cont. Vinn. Inst. Imp. Com. lib. 
tit. 7#p. 228, 9. 

2. Therefore if the donor command a 
per^m to put some securities into paper, 
and direct the paper to the donee, and 
charge him to deliver it to the donee af¬ 
ter his death, and in the mean time to 
deposit it in a chest of which the donor 
keeps the key, nothing passes by the 
gift. Bunn and another v. Mackham 
and wife, Holt. 352. Gibbs, C. J. 
1816. 

And the court of C. P. set aside a 
nominal verdict for the plaintiff. Ibid. 

4. But semble, that if the donor say 
to the donee, “ fetch it away and I will 
make you a present of it," the property 
passes. Spratley v. Wilson, hnt. Holt. 
10. Gibbs, C.J. 1815. 
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And see Drury v. Smith , 1 P. Wms. 
•404 ; Lawson v. Lawson , t'ftwi, 44J. 
Alillcr v. Miller, 3 P. Wms. 357, 35$; 
.fames v. Martin, 3 Ansi. 882. 


ECCLESIASTICAL COURTS. 

1. The law and practice of 1 he eccle¬ 
siastical court, are matters of fact, to be 
proved by witnesses. Jleauraia, gent . 
v. <S»r Wm. Scott, 3 Ca mpb. 388. El- 
kuiborou^li, C. J. 1813. 

Arc. ('rugate's case, 1st resolution, 
8 (*o. G7, a. And sec Bushdl's case, 
Vaiglian, 113. 


EJECTMENT. 

* i —i 

A. Title op lessor. 

(a) . Sufficient. 

(1 >) How pmre.fl. 

B. Demise, 

(p) Time of demise. 

(b) Tor in of demise. 

{(•) Actual, when to he proved. 

PREMISES, HOW DESCRIBED. 

(a) Situation. 

D. Possession of dependant. 

E. Action ion mesne profits. 

■> 

(a) IVhat recoverable in, 

0>) Evidence in. 

A. Title of lessor. 

A. (a) Sufficient, 

And see ante. Deed, C. post. Infant, 
A. (a) 1. Landlord and Tenant, D. 

1. It is staled to have been held, that 
the. acceptance of rent which accrued 
subsequently to a forfeiture, incurred by 
not repairing; within three months alter 
notice, is not an absolute waver. Fryctl 
d. Harris v. Jeffreys, 1 Esp. 393. 
Kenyon, C. J. 1795. 


113 

[ Sed vide contts»frree«e*s ease, 1 Leon, 

1263. K. C. £ro. Eliz. 3. Fox v. Swann , 
Styles, 482, 3; Doe v. Batten, Cowp. 
243, G, 7; Goodright v. Davids, ibid. 
8(1$,; Roe v.'Minshal, Bull. N. P. 9Q. 
S. C. Sclw. G77. 

N. In this case the rent to Michael¬ 
mas was received on the 18th of Oct. 
and the .demise laid on the 2d Nov. 
when the premises were still out of se¬ 
pal r M Qu. 'Whether the 'decision did 
not proceed upon the usual clause of 
re-entry, for not keeping the premises 
in frpnir generally ; vide post, s. 5. 

2. Ilelil, that an encroachment made 
by a tenant, upon a common adjoining 
the demised premises, docs not enure to 
the benefit of the lessor. Doc d. Col- 
dough v. Mullincr , 1 Esp. 460. Kenyon, 
C. J. Stafford, 1795. 

3. S. P. rulec^v-ontra. Doe d. Qjjj ffll- 
nor v. Darias, I Esp. 461. Thomson, 

B. Shrewsbury, 1795. 

Acc. Bryan v, Winwood, 1 Taunt. 
208. And see F. N. 15. 179, K. Crcack 
v. Wilmot , 2 Taunt. 160, n. 

4. Ejectment will lie upon a clause of 
re-entry, which by the agreememi under 
which the tenant is let into possession, 
is directed to be inserted in the lease. 
Doc d. Oldershaw et alt, v. Breach, 6 
Esp. 10G. Macdonald, C. B. Maid¬ 
stone, 1806. 

So ruled upon the authority of Brom- 
field v. Smith, (5 East, 530. 

And sec S. C. 2 Smith, 520. Poole 
v. llcntley, 12 East, 1G8; Tempest v. 
llawlinij, 13 Last, 18; Docv, Groves , 
15 East, 244; Morgan v. Bissell , 3 
Taunt. Go.' 

5. In a lease containing the usual 
power of re-entry, the tenant covenants 
generally to keep the premises in repair; 
and it is further provided, that within 
three months after imtice given by the 
landlord, the tenant shall repair the de¬ 
fects specified in such notice. A for¬ 
feiture incurred by a breach of theformer 
coVenant, is not waved by a notice given 
under the latter. Roe d. Goody v. 
Paine, 2 Campb. 520. Ellenborough, 

C. J. 1810. 

And see F. N. B. 179, M. 

G. A defendant who has paid rent to 
the lessor of the plain .ft’ may shew that 
his landlord lias sold his interest in the 
‘premises. Doe d. Loicdcn v. Watson, 
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2 Stark. 230. Ellenborough, 

1817. V 

7. Agreement to sell or Assign cove¬ 
nant by vendee, that on default' in pay¬ 
ment of any instalment of the pmehase 
iboney, vendor shall not be compellable 
to assign. Vendee in possession makes 
default. He is thenceforth a mere tenant 
by sufferance. Doe d. Moore v. Lawder, 
1 Stark. 308. Ellcnborough, C. J. 
1$16. 

8. Said to have been ruled thait'dis- 
tress and continuance in possession 
might be a waiver of any forfeiture 
existing at the time of distress. Doe d. 
Taylor v. Johnson, 1 Stark. 411. El- 
lenborough, C, J. 1816. 

N. This is not stated to have been a 
distress for rent accruing subsequently 
to the forfeiture and the fact may be 
inferred to be otherwise. And see 
Zowm d. Ward v. Wiilingale, 1 H. Bla. 
311. F. N. B. 179. A. 

9. So if the landlord bring an action 
for the subsequent rent and the tenant 
pay the amount into court. Roe d 
Crompton v. Minshal, 2 Selw. 677. 


A. .(b) How proved. 

(And see Use and Occupation.) 

10. After proof of title in A., and 
possession down to 1814, the bare fact 
of possession by B. in 1815, will not 
raise the presumption, that B. is seized 
in fee. Doe d. Pitcher v. Anderson and 
another, 1 Stark. 263. Ellenborough, 
C. J. 1816. 

11. A party claiming under a lease 
from mortgagor and mortgagee, cannot 
make out his case by shewing that the 
lease is lost, and producing the countcr- 

E rt, and proving its execution by the 
see, without shewing that the original 
lease was executed by the mortgagee. 
Doe d. Clark v. Trapaftd , 1 Stark. 281. 
Ellenborough, C. J. 1816. 

12. A presumptive title to a waste, 
arising from the possession of adjoining 
closes, cannot be set up against positive 
acts of ownership exercised by tKe lord 
of the manor. Curzon and another v. 
Lomax , 5 Esp. 60. Ellenborough, C. J. 
1803. 


vey, it will be presumed that a convey¬ 
ance has been executed. Doe d. flower- 
man v# Syboum , 2 Esp. 499. Kenyon, 

“ J. 1796. 

And the court of K. B. refused a mle 
to set aside nonsuit. Tbid. and 7 T. R. 2. 

14. But where no such presumption 

can be made, an ejectment on the demise 
of the cestui qui. trust, cannot he sup¬ 
ported. Godfrey d. ■ ■ ■■ - v. Hudson, 

2 Esp. 499, n. Kenyon, C. J. 1788. 

S. P. Goodtitle d. Jones v. Jones, 7 
T. R. 47. 

And sec Doe d. Shewen v. Wroot, 5 
East, 132. S. C. 1 Smith, 363; Weak- 
d. Yea, bart. v. Rogers, 5 East, 138; 
Massey v. Touchstone, 1 Ca. temp. Re- 
desdale, 67. Doe v. Lawrence, 4 
Taunt. 23. 

15. A reversionary termor dies intes¬ 
tate pending the first lease; the title of 
the lessor of the plaintiff derived under 
such termor, must be considered, with 
reference to the statute of limitations, as 
accruing on the determination of the 
first lease, not on the subsequent taking 
out of letters of administration. Fair- 
claim v. Little, Burcough, J, Salisbury 
Summer Assizes, 1818. 

16. The declarations of a person 
found in possession, are admissible to 
prove a breach of covenant by underlet¬ 
ting. Doe d. lfindly v. Rickarby, 5 
Esp. 4. Alvanley, C. J. 1803. 

17. But it is not sufficient to prove 
that the defendant, a stranger, is found 
in possession, and has declared that the 
premises were demised to him by an¬ 
other strangeT. Doe v. Payne, 1 Stark. 
86. Ellenborough, C. J. 1815. 

And see Evidence, G. (c) 5. H. 
(c) 12. 

18. To prove the title of the lessor of 
the plaintiff, by his admission to a 
copyhold, it is not sufficient to shew that 
a person of that name was admitted 
without further evidence of identity. 
Doe d. Hanson and others v. Smith and 
another, 1 Campb. 196. Ellenborough, 
C. J. 1808. 

And see Doe v. Vernon, 7 East, 8. 
S. C. 3 Smith, 6. Ifennel v. Lyon, 1 
B. and A. 182, Peaceable v. Watson , 
4 Taunt. 16. Ante, Deed, B. (a) 2. 

19. A party who came into possession 
under the lessor of the plaintiff, cannot 

i 11 . .t ...■ « _ ■ . 


13. Where trustees are bound to con-Object that the title of the latter is under 
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lease from tlie crown, whereof seventy 
years were unexpired; though in 1 
Ann 1. c. 7. crown leases for more than' 
fifty years or three lives, are void. Doe 
d. Biddle v. Abrahams , 1 Stark. 305. 
Ellenbotough, C. J. 1816. 

20. A., lessee under a void lease from 
tenant for life, pays rent to the remain¬ 
derman; B. takes an assignment of the 
lease, with notice of such payment. 
Semble, that B. is estopped ftom dis¬ 
puting the title of the remainder-man, 
Johnson v. Mason, l Esp. 89. Kenyon, 
C. J. 1794. 

21. In ejectment by assignee of a 
term conveyed to secure an annuity, a 
regular memorial will be presumed. 
Doe d. Griffin v. Mason, 3 Campb. 7. 
Ellenborough, C. J. 1811. 

22. In ejectment by an executor, the 
defendant’s answer in chancery, admit¬ 
ting “ that he believed that the testator 
was possessed of the leasehold premises 
mentioned in the bill,” is evidence that 
the testator had an interest which Would 
vest in the lessor of the plaintiff. Doe 
<1. Digby v. Steel, 3 Campb. 115. El¬ 
lenborough, C. J. 1811. 

S. C. not S. P. Adams, Ej. 141. 

23. Held that a party claiming as 
vendee of sheriff under a fi. fa. must 
prove the judgment. Hoffman, assignee 
of Phelps, v. Pitt, 5 Esp. 22. Ellen- 
liorough, C. J. 1803. 

24. It was held, however, that even 
where the lessor of the plaintiff claimed 
as a purchaser from tne sheriff selling 
under a fieri facias at the suit of such 
lessor, it was t -»ough to prove the writ. 
Doc dem. Bland v. Smith, 2 Stark. 199, 
Holt, 589. Wood, B. York Summer 
Assizes, 1817. 

But the court of K. B. set aside a 
verdict which had been taken* for the 
plaintiff. Ibid. 

And see Gilb. Ev. 33. Martin v. 
Podger, 5 Bun. 2631. S. C. 2 Bla. 791. 
Savage v. Smith, 2 Bla. 101, 4. 

25. Submitting to a distress is an ad¬ 
mission of the landlord’s title. Panton, 
widow, v. Jones, 3 Campb. 372. Bay- 
ley, J. Gloucester, 1813. 

And see Use and Occupation, 
Co. Litt. 320, a. Dixon v. Harrison, 
Vaugh. 39. 

26. Assignee of reversion may make 
title by receipt of rent without proving 


an assignment. One r. Parker, Peake’s 
Evidence, 364. Kenyon, C. J. Staf¬ 
ford, 1788. 


B. Demise. 

B. (a) Time of demise. 

(Sav. 28. pL 46.) 

27. In a lease containing the usual 

clause of re-entry, the lessee covenants 
generally to keep the premises in repair; 
and it is further provided, that within 
three months after notice he shall repair 
the defects pointed out in such notice. 
The demise may be laid before the ex¬ 
piration of the three months. Roe d. 
Goatly v. Paine, 2 Campb. 520. Ellen¬ 
borough, C. J. 1810. 4 

And see Horsfall v. Tatar, 7 Taunt. 
385, 1 Moore, 89. 

28. A receipt for rent up to a parti¬ 
cular day is primi fade evidence of the 
commencement of the tenancy at that 
time of the year. Doe d. Castleton and 
others r. Samuel, 5 Esp. 173. Ellen¬ 
borough, C. J. 1804/ 

29. But this presumption may be 
rebutted, by shewing that the tenant 
has held on after the expiration of an 
old term, which commenced at a differ¬ 
ent period. Ibid. 

Acc. Doe v. Lea, 11 East, 312. 

30. After the expiration of notice to 
quit the glebe a sequestration is pub¬ 
lished. A demise by the rector laid on 
a day subsequent to the expiration of 
the notice, and preceding the publica¬ 
tion is good, though the bishop had 
previously indorsed the writ “ Let se¬ 
questration i^gue.” Doe d. Morgan, 
clerk, v. Bluck, 3 Campb. 447. Ellen¬ 
borough, C. J. 1813. 

B. (h) Farm of demise. 

31. Under a demise of the whole, an 
undivided moiety may be recovered. 
Doe d, Bryant et alt. v. Wippel, 1 Esp. 
360. *enyon, C. J. 1795. 

S. P. Sav. 27, pi. 65. 

32. Ejectment lies on the several de¬ 
mises of joint tenants. Doe d. Lulham 
and others v. Fenn , 3 Campb. 190. 
Ellenborough, C. J. 1812. 

1 2 
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And see Doe d. Whauman v. Chaplin, Cooke and another , 3 Campb. 512, 
3 Taunt. 120; Roc ff; Roper v. Lons- Ellenborough, C. J. 1814. 
dale, 12 East, 39; Doe d. Marsack v. 39. But proof of such service is suf- 
Read, ibid. 57; Doe d. Clark v. Grant, ficient without shewing any priority bc- 
ibid. 221,3. tween the defendant and the tenant in 

possession. Doe d. Scholejleld and others 
B. (c) Actual demise, when necessary to v. Alexander, 3 Campb. 51G. ElLenbo- 
be waved. rough, C. J. 1814. 

. 40, To shew a house that is situate 

33. lessee of a corporation, &c. need in the parish mentioned in the declam- 
not produce the deed of demise. Furlcy tion, it is primd facie evidence, that the 
d. Mayor, Sfc. of Canterbury v. Wood, place is watched by the watchmen of 


1 Esp. 198. Kenyon, C. J. 1794. 


C. Premises, how desciiiukd. 


C. (") Situation. 


that parish. Doe a. Gunson v. Welch , 
4 Campb. 264. Ellenborough, C. J. 
1815. 

41. But it is not sufficient, that upon 
inquiries made before bringing the eject¬ 
ment, the ncighlxmrs stated that the 
house was within the parish. Ibid. 


34. Premises described in the decla¬ 
ration, as lying in the united parishes of 

St. George the Martyr bnd St. George's , E. Action for mesne profits. 

Bloomsbury, are proved to he situated in (And see Co. Litt. 55, b. J7>. n. 370. 
St. George's, Bloomsbury. The variance M. 33 11. 6, fo. 46, pi. 30, 111.) 


is fatal, although the parishes were 
united by act of parliament, for the 
purpose of a joint provision for the poor. 

Goodtitle d. Pinsent v. Lammiman, 6 
Esp. 128. 2 Campb. 274, S. C. Ellen¬ 
borough, C. J. 1809, 

D. Possession of defendant. 

35. It is no objection to plaintiff's 
right to recover, that the defendant 
entered into possession originally as 
servant to another. Doe d. Cuff v. 

Strailing , 2 Stark. 187. Bayley, J. 

18.17. 

And see Doc d. James v. Staunton, 2 
B. and A. 371. S. C. 1 Chilly, 118. 

36. Where a party is admitted to 
defend as landlord, the plaintiff must 
still prove that the person served with 
the declaration was tenant in possession 
at the time of such service. Doe d. 

Turner v. Wallingcr. Holroyd, J. 

Dorchester Spring Assises, 1819. 

37. But the defendant is estopped by ter v. Britts , 3 Campb. 455. Ellenbo- 

bis rule, from denying that he stands in rough, C. J. 1813. 
the relation of landlord to such tenant. 46. But a subsequent promise to pay 
Ibid. f .. the rent and costs is sufficient. Ibid. 

38. Where a party defends as land- 47. If the plaintiff has been let into 
lord, it must be shewn that he is in possession by the. defendant, the execu- 
Teceipt of the rent and profits, or that tion of a writ of possession need not be 
the declaration was served on the tenant proved. Calvart v. Horsfall, 4 Esp. 
in possession. Fenn and Phillips ,1$ 167. Ellenborough, C. J. 1802. 


E. (a) What recoverable in. 

42. Tf in this action the plaintiff re¬ 
cover less than 40s. he is entitled to no 
more costs than damages, unless the 
judge certify. Doc v. Dans, 1 Esp. 
358. Kenyon, C. J. 1795. 

And the court of K. B. discharged a 
rule for allowing full costs. 6 T. K. 593. 

43. After judgment by default in 
ejectment, the costs of such judgment 
may be recovered in tins action. Ibid. 

Acc. Gulliver v. Drinkwater, 2 T. K. 
261. 

44. Where the ejectment is defended, 
and taxed costs are paid, the extra costs 
cannot be recovered in this action. 1 bid. 


^ E. (b) Evidence. 

45. In an action against the landlord, 
jit should be shewn, lliat lie bad notice 
I of the proceedings iu ejectment. Hun- 
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And see Thorp v. Fry, Bull. N. P. 
87. S, C. Selw.722,n. F. N. B. 179, 
F. note (c). Siderf. 239. 


ESCAPE. 

* 

A. Voluntary. 

(a) What shall be. 

B. Remedy by action. 

(a) Pleadings. 

(b) Evidence. 

A. Voluntary. 

A. (a) TV lull shall be. 

1. B. being in custody at the suit of 
A. upon joint process against B. aiul C., 
a rule is made for the discharge of 13., 
entillcd “ A. against B.” omitting C. 
A discharge under this rule, is an escape. 
White v. Jones, marshal of K. B. 5 Esp. 
1(31. K. B. T. T. 1804. 

S. C. 5 East, 292, and 2 Smith, 77. 

B. Remedy by action. 

B. (a) Pleadings. 

2. Declaration for an escape states, 
that the original defendant was arrested, 
“ under a w ut indorsed for bail, by vir¬ 
tue of an aftkk /it now of record.” This 
is made a material averment, and must 
be proved by the production of the affi¬ 
davit. The production of the writ so 
indorsed, is not sufficient. Webb v. 
//erne and Williams, sheriff of Middle- 
sex, 2 Esp. 671. Eyre, C. 1798. 

And the court of C. P. refused a 
rule to set aside nonsuit. Ibid, and 
1 Bos. and Pel. 281. 

3. But such averment appears to be 
unnecessary. Ibid. 

And see IVhiskard v. Wilder, 1 Burr. 
330, 2; Hilly, lleale, 2 New Rep. 196, 
9, 201. 
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tract for the of goods for Teady 
money, though immediately followed by 
an agreement to take a bill at three 
months, which period had not expired 
when the process issued. White v. 
Jones, marshal of K. B. 5 Esp. 161. 
K. B. T. 1804. 

5. It would be otherwise where the 
credit formed part of the original con¬ 
tract. Ibid. 

6f*Dcclaration avers, that I. S. was 
brought by habeas corpus before a judge 
of K. 3. who committed him to the 
custody of the marshal, “as by the 
said writ of habeas corpus, and the re¬ 
turn thereof, and the said commit¬ 
ment thereon now remaining in this 
court, more fully appears.” .The pro¬ 
duction of the writ from the king’s 
bench prison, where it was filed, will 
not support the action. Turner v. Pftfles, 
5 Esp. 8. Alvanley, C. J. 1803. 

And the court of C. P. discharged 
a rule for setting aside nonsuit. Ibid. 
and 3 Bos. and Pull. 456. 

Sed vide Wigley v. Jones, 5 East, 
440. S. C. 1 Smith, 458. 1 Saund. 39, n. 

7. An escape is sufficiently shewn 
hy the cepi corpus and non-appearance. 
Fairlic y. Birch and another, sheriff of 
Middlesex, 3 Campb. 397. Ellenbo- 
rough, C. J. 1813. 

B. (b) Evidence. 

8. An acknowledgment of the debt 
by the original defendant, is sufficient 
to charge the sheriff. Sicilian, executrix , 
v. Heme, lint, ct alt. sheriffs of London, 
2 Esp. 695. Kenyon, C. J. 1798. 

9. So any evidence which would be 
sufficient to charge the original defend¬ 
ant. I bid. 

And see ante, B. (a}. 


EStOFPEL. 

A. By act of party. 

B.* By matter of record. 

A. By act .f party. 


4. Declaration for an escape states, 
that the original defendant was arrested 
for goods sold. This averment is sup-L 1. A., tenant for life, grants avoid 
ported by evidence oi an absolute con-[Tease to B., who, on the death of A.. 
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pays rent to C., the remainder man, but 
afterwards assigns his lease to D., with 
notice of the payment of the rent to C. 
Upon an avowry for a distress by C., his 
title need not be proved^ Johnson v. 
Mason, 1 Esp. 89* 91. Kenyon, C. J. 
1794. 

2. And semble, that in ejectment, D. 
would be equally precluded from deny¬ 
ing C.’s title. Ibid. 

3. A party who has given a draft for 
the amount of a tradesman's bill, can¬ 
not dispute the reasonableness of the 
charge. Knox v. Whatley, 1 Esp. 159. 
Kenyon, C. J. 1794. 

4. In an action by the assignee of a* 
lease, against the assignor, evidence of 
the execution of .he assignment in which 
the original lease is adopted, renders 
any proof of the latter instrument un¬ 
necessary. Nash v. Turner, 1 Esp. 217. 
Kenyon, C, J. 1794. 

And see Pleading, H. (a), 

5. A bankrupt who goes round to his 
Creditors to solLit their rotes in the 
choice of assignees, and acquiesces un¬ 
der the commission during three years, 
is estopped from bringing an action to 
try the validity of the bankruptcy. Like 
v. Howe and Rogers, 6 Esp. 20. Mans¬ 
field, C. J. 1806. 

Acc. Flower v. Heeber, 2 Ves. 236. 

6. A bailee cannot set up the title of 
a stranger against his bailor. Anon, cited, 
? Esp. 115. Gould, J. Maidstone. 

Acc. Y. B. East. 7 H. 6, fo. 22, pi. 3. 

7. But he may shew that the goods 
were sent to the plaintiff by a third per¬ 
son, to whom they belong. Laclouch v. 
Towle, 3 Esp. 114. Kenyon,C. J. 1800. 

8. Warehouseman, at the request of 
vendor, acknowledges that he holds the 
goods at the disposal of the vendee; he 
cannot withhold them on* the ground 
that the vendee became bankrupt before 
the property was completely vested in 
him. Stonard v, Dunkin another, 2 
Campb. 344, Ellenborough, C, J. 1810. 

9. A plaintiff is not estopped by a 
statement contained in an invoice of 
goods sold, respecting the period of cre¬ 
dit, where such invoice is not delivered 
with the goods, or under a judge’s order. 
Bacon v. Chesney, 1 Stark. 192. Ellen¬ 
borough, C. J. 1816. 

10. On the trial of an information for 
defrauding government by false rqusters, 


direct proof of the defendant's appoint¬ 
ment need not be given, where he has 
described himself as major-commandant 
in his returns to the war office. Rex v. 
Gardner, 2 Campb. 513. Ellenborough, 
C. J. 1810. 

11. A. mortgagestoB.,and afterwards 
sells to C., who also mortgages to D., 
reciting that B. had conveyed to him 
free of incumbrances. Without a strr ng 
case of fraud, this recital is conclusive 
evidence that the first mortgage was 
satisfied. Jones, administrator of Pritch¬ 
ard, v. Williams, 2 StaTk. 52. Ellen¬ 
borough, C. J. 1817. 


B. By matter op record. 

12. The record of a judgment inanac- 
tion by A. against B. and (’., for obstruct¬ 
ing a watercourse, is conclusive evidence 
of the rights of the parties, in another 
action by A. against It., anti other per¬ 
sons justifying under him, tor a similar 
obstruction. Strutt v. liovingdon and 
others, 5 Esp. 58. Ellenborough, C. J. 
1803. 

Sed vide Ineledon v. Burges, 1 Show. 
47; Outram v. Morewood, 3 East, 346, 


EVIDENCE, 


A. Records. 

(a) In what cases evidence . 

(b) Where the only evidence, 

(c) How proved. 

B. Court rolls, 

(a) Where evidence. 

(b) How proved , 

C. Other legal proceedings, 

(a) Where evidence. 

(b) How proved. 

D. State papers, 

(a) Where evidence , 
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E. Other public instruments. 

(a) Where evi/lence. 

(b) How proved. * 

F. Private writings. 

(a) Where evidence. 

(b) How proved. 

( c) Hand-writing. 

G. Parol evidence. 

(a) To supply the place of writ¬ 

ten instruments. 

(b) To explain them. 

(c) Hearsay . 

H. Admissions. 

(a) By parlies. 

(b) Jiy persons referred to by the 

parties. 

(c) lly pr : vies. 

(d) By co-trustee. 

(e) lly prior indorser. 

10 By wife. 

(g) By partner. 

(h) By agent. 

(i) By stranger. 

i. Decree ok evidence. 

(a) Best or secondary. 

(b) f" resumptive. 

(<■) Ci nclvsivc. 

K. Negative averments. 

A. Records. 

(a) In what cases evidence. 

1. On ah issue to try the right ol' 
electing churchwardens, the record of a 
trial in which the same title was directly 
in issue between other parlies, claiming 
the same office in the same right, is 
evidence. Berry and another v. Banner 
and another, Peake, 156. Kenyon, C. 
J. 17.92. J 

N. But not conclusive, Reed v. Jack- 
son, 1 East, 355, 7 ; Outran v. More- 


wood, 3 East, 346, 366. And sec Gilb. 
Ev. 31. 

2. The record of a judgment for work 
and labour generally, cannot be applied 
to a particular transaction by parol evi¬ 
dence. Sintzenich v. Lucas, 1 Esp. 43. 
Kenyon, C. J. 1793. 

Sed vide Action, A. 

3. The registered memorial of a deed 
is not primary evidence. Molton qui 
tan l*v. Harm, 2 Esp. 549. Kenyon, 
C. J. 1797. 

4. Lut the production of a deed with 
the memorial indorsed, is sufficient proof 
of the inrolment. Compton v. Chandless , 
one, &r.. 4 Esp. 18. Kenyon, C. J. 1801. 

5. P. Bull. N. P. 229. 

5. To charge A. and B. as partners, the 
record of an issue out of the exchequer, 
directed to try die fact of the partner¬ 
ship in a suit between A. and B. is evi¬ 
dence. Whately v. Manheim and Levy, 
2 Esp. 608. Kenyon, C. J. 1797. 

6. A conviction is not evidence for 
the informer, though his name do not 
appear on the face of the proceedings. 
Smith v. Rummens, 1 Campb. ft. Ellen- 
borough, C. J. 1807. 

7. S. P. ruled in Jfalhawuy v. Barrow 
and others, 1 Campb. 151. Mansfield, 
C. J. 1807. 

Acc. Burden v. Browning , 1 Taunt. 
520. And see Richardson v. Williams , 
12 Mod. 319; Rex v. Boston, 4 East, 
572. S. C. 1 Smith, 302; Gibson v. 
M*Carty , CaB. temp. Hardw. 311; 
llillyard v. Grantham, 2 Vez. 246. 

8. In an action by A. against B. for 
suing out an alias fieri facias, before the 
first writ was returned, under which the 
sheriff had seized goods sufficient to 
satisfy the execution, the plaintiff put 
in the writs. Held, that the defendant 
was entitled to have the returns read. 
Gy fiord r. IVoodgale and another, 2 
C'anipb. 1,17. Ellenborough, C. J. 1808. 

9. And it hgjng stated in the return 
to the first writ, that an alias had al¬ 
ready issued in pursuance of an agree¬ 
ment between the parties, it was held, 
that this was nrinui facie evidence of a 
licence from the plaintiff, to proceed in 
this irregular manner. Ibid. 

And the court of K. B. refused a Tulc 
to set aside nonsuit. Ibid, and 11 East, 
297. 

10. Upon an information for obstruct- 
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ing an officer, the prosecutor, in order 
to invalidate the testimony of a person 
wjio came to prove an alibi, produced a 
record of the conviction of the defendant 
before two magistrates for the same of¬ 
fence, which conviction purported to he 
grounded upon the depositions of the 
same witness. Ruled, that the record 
could only be readjror the purpose of 
shewing that such a proceeding had 
taken place, and that it was not evidence 
to contradict the statement of the witness, 
whose testimony could be impuned only 
by calling persons who were present at 
the former examination, to prove on 
oath what there took place. The King 
v. Howe, 6 Esp. 124. Kllenborough, 
C. J. 1808. 

11. Upon the trial of an ejectment 
respecting Blark Acre, between A. and 
B., in which it was necessary for A. to 
prove that he was the legitimate son of 
J. S.; A., after proving by other evi¬ 
dence that J. S. was his reputed father, 
offered to give in evidence a deposition 
made by J. S. iu a cause in Chancery, 
instituted by A. against C. 1). in order 
to perpetuate testimony to the alleged 
fact disputed by C. D., that he was the 
legitimate son of J. S., in which charac¬ 
ter he claimed an estate in remainder in 
White Acre, which was also claimed in 
remainder by C. D. B., the defendant 
in the ejectment, did not claim Bind 
Acre under either A. or C. J)., the plain¬ 
tiff and defendant in the Chancery suit. 
Held bythe judges, ((Iraham, B. dissen¬ 
tient,) that the deposition could not be 
received upon the trial of such eject¬ 
ment against B. as declaration of the al¬ 
leged father, in matter pedigree. House 
of Lords,—-Committee of Privileges on 
the petition of William Fiuharding 
Berkeley, claiming as of right to iho 
Earl of Berkeley, Monday, May Kith, 
1811. 4 Campb. 401. 

12. Where one of two defendants in 
assumpsit pays the debt and. costs after 
verdict to avoid execution, the parties 
in evidence to shew the amount of the 
debt in an action against the defendant 
for contribution. Foster v. Compton, 2 
Stark. 364. Abbott, J. 1818. 

A. (b) Where the only evidence. 

1!?, Upon a justifynlmn an offidto 


under exchequer process, grounded upon 
an information filed against the plaintiff, 
the information must be produced. 
O'Connor v. Charter , 2 Esp. 641. Ken¬ 
yon, C. J. 1798. 

.13. And the information must appear 
to be prior to the process. I bid. 

14. An averment that J. S. was ar¬ 

rested, “ under a writ indorsed for bail, 
by virtue of an affidavit now of record,” 
must be proved by the production of iho 
affidavit. Theproduetionofthewritso in¬ 
dorsed, is not sufficient. Webb v. Home 
and Williams, Sheriff' of Middlesex, 2 
Esp. 671. Eyre, 798. 

And the court of C. P. refused a rule 
to set aside nonsuit. 1 bid. and i Bos. 
and Pul. 2s], 

15. To prove the issuing of a writ, an 
office copy should be produced, as it 
will be presumed to have been regularly 
returned. Lomonstovev. Plaisted, (jail, 
one, tpc, 4 Esp. 1 (i(). EllenboTough, 
C. J. 1803. 

And see. Gyjfard v. Woodqalc , ante, 
A. (a) 8. 

16. To entitle a parly to go into se¬ 
condary evidence, it must be shewn, that 
search 1ms been made in the treasury, 
and that subsequently to the return-day, 
the writ has been in possession of the 
opposite party. Ibid. 

17. It is not sufficient to produce the 
'praecipe in the filazer’s book, and to 
prove a notice to produce the writ. Ibid. 

18. The payment of money into 
court can be proved only by the rule. 
Israel v. lUvjamin, 3 Campb. 40. 
iiihnbo rough, C..1. 1N11. 

19. To prove the day on which tho 
court set for the trial of a cause at Nisi 
Prius, the reqprd itself must be pro¬ 
duced. Thomas v. Jtnslci/ and Smith, 
sheriffs of London, 6. Esp. 80. Ellen- , 
borough, C. J. 1806. 

20. Where, however, there arc pro¬ 
per materials, the poslc-a may be in¬ 
dorsed in court. Hex v. Hammond 
Page, 2 Esp. 650, and C Esp. 83. Ken¬ 
yon, C. J. 17H8. 

21. But where a juror has been 
withdrawn and the cause referred, sua¬ 
ble, that such special circumstances wifi 
not be allowed to be indorsed in court at 
the second trial. Ibid. 

22. Nor can the postca be read w illi¬ 
cit a stamp. Jlrid. 
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. And see Jones v. Randall, Cowp. 17. 

23. An averment, that a commission 
of bankrupt has been duly superseded, 
is not supported by the production of 
the chancellor’s order for superseding 
the commission. Poynton v. Forster and 
others, 3 Campb. 60. Ellenborough, 
C. J. 1811. 


A. (c) How proved. 

24. A judge’s order is sufficiently 
proved by the rule of court thereon. 
Still and another v. Halford, 4 Campb. 
17. Ellenborough, C. J. IBM. 

25. Office copies are not evidence 
in other courts, except where the officer 
has not performed his duty until he lias 
delivered out a copy of the record. Black 
v. Lord Uraybroke, 1 Stark. 13. K. 11. 
11. T. 1817. 

26. Therefore a copy of a colonial 
judgment under the hand of the chief 
clerk of the court, is not admissible 
here, although usually received in evi¬ 
dence there. Ibid, and Appleton v. 
Lord Rrayhraokr, 2 Stark. 6. 

And the court of K. II. set aside a 
nominal verdict for the plaintiff. Ibid. 
K. 11.11. T. 1817. 

And see post, Foreign Laws. 

27 The correctness of the copy of a 
record is sufficiently proved by a witness 
who held the copy while some other per¬ 
son read over the original. ALNril v. 
Pen-hard et alt. sheriffs of London, 
1 Esp. 263. Kenyon, C. .1. 1795. 

28. S. 1’. ruled in Reid v. Mary iron, 

esquire, late sheriff o f Sasser , 1 ( 'am j ib. 
469. Macdonald, (\ B. Lewes, 1*08, 
and Exch. M. 1808. # 

29. &. P. ruled in Gyles and another, 
assignees of Smith, v. Hill and another, 
1 Campb. 47], Lawrence, .1.1809. 

Dart v. Rolf, 2 Taunt. 52, 8. P. 

30. A fine may be proved either by an 

examined copy, or by the production of 
the chirograph or indentures. Doc d. 
Lord Dormer v. >v , Summer As¬ 

sizes, 1816. Thomson, C. B. 1810. 

31. Where an indictment sets out 
the title of an old statute, (5 Eliz. cap. 4.) 
agreeably to Ruffhead, which di;/ors 
from a copy of the act lately printed by 
the king’s printer, the court refused to 
direct a nonsuit, without proof of mi ex¬ 


amination of the parliament roll. Reg 
v. liarnitt, 3 Campb. 344. Ellenbo¬ 
rough, C. J. 1813. * 


B. Court rolls. 

B. (a) lV%trc evidence. 

3£, Court rolls, containing licences to 
fish, granted in the 17th century at cer¬ 
tain rents, are admissible to prove a 
prescriptive right to a several fislyiry, 
claimed as appurtenant to a manor, 
without shewing the actual payment of 
those rents, where it appears that during 
the last century, leases have been granted 
of the fishery, taid that for the last 40 
years the rents u. derthe leases have been 
regularly paid, or that other acts 
ownership have been acquiesced in. 
Rogers and others v. Allen, 1, Campb. 
309. Heath, J. Chelmsford, 1808. 

33. Ancient presentments are not 
evidence for the lord, unless signed by 
a party in privity of estate with the per¬ 
son against whom they are produced. 
Bvnett v. Coster. Burrough, J. Wilts 
Summer Assizes, 1817. 


B. (b) How proved. 

• 

34. An examined copy of a particular 
entry in the court rolls of a manor, is 
evidence without producing the origi¬ 
nals, even where it may he presumed 
that the hooks themselves contain other 
entries connected with the point in is¬ 
sue. Doe d. ('Ini nfnear dens of Croyddh 
v. Cook, 5 Esp. 221. Heath, .1. Surry, 
1805. 

Amj sec ** Style, 450. 

Rex v. She,lley, 3 T. R. 141. Rex v. 
Allyood, 7 T. U. 746. Rex v. Lucas, 
10 East. 235. liatcnian v. Phillips, 4 
Taunt. 162. 


C. Other legal proceedings. 

C. (a) Where evidence. 

35. An examined copy of an affidavit 
made by a third person, filed at a judge’s 
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chambers and used by the defendant on 
a motion to put oil' the trial is evidence 
against the defendant of a fact therein 
stated (that defendant was mortgagee in 
possession.) Doe d. Hanley v. Wood. 
Abbott, J. Cornwall Lent Assizes, 
1818. 

‘ 36. The deposition of a deceased 
examinant before commissioners of 
bankrupt is not evidence to prove the 
act of bankruptcy, unless it be enrolled. 
Jellies, assignee, v. Mount/ord. Abbott, J. 
Sittings after Trinity Term, 1818. 

37. Letters of administration are not 
evidence of the death of a party. 
Thompson v. Donaldson, 3 Esp. 63. 
Kenyon, C. J. 1799. 

38. Semble, that the sentence of the 
spiritual court is not sufficient evidence 
of adivoTce, without producing the libel 
and proceedings. Stedpnan v. Gooch, 

1 Esp. 4,6. Kenyon, C. J. 1793. 

Noell v. Wells, 1 Lev. 235; Rex v. 

Vincent, 1 Stra. 481; Allen v. Dundas, 
3 T. R. 125; ZX Metton v. Dc Mellon, 
12 East, 234. 1 Saund. 274, n. (3). 

Peaselic's case, 1 Lev. 101. Elden 
v. Keddcll, 8 East, 187 ; Davis v. Wil¬ 
liams, 13 East, 232, Bull. N. P. 108, 
246; Tyssen v. Clarke , 3 Wills. 551. 

39. A divorce under the seal of a fo¬ 
reign court, is not evidence without call¬ 
ing persons to prove the laws of thr 
country. Cfkner v. Lady iMncsborouqh, 
Peake, 17. Kenyon, C. J. 1790. 

Acc. Fremoult v. Dedire, 1 P. Wins. 
431. 

40. The production of the postea in a 
former cause between the same parties, 
will support a plea of set-off to the 
extent of the verdict. Garland v. Scoones, 

2 Esp. 648. Kenyon, ('. J. 1798. 

S. P. contra, Fitton y. y Walter, 1 
Strange, 162. 

41. The production of a bill of sale 
executed by the sheriff, reciting the issu¬ 
ing of the writ and the seizure under it, 
is sufficient evidence of the taking, with¬ 
out producing the writ or directly prov¬ 
ing the seizure by the officer. Wood¬ 
ward v. Larking , 3 Esp. 286. Eldon, 
C. J. 1801. 

42. In an action by original, the pro¬ 
duction of the declaration is not evidence 
of the commencement of the suit; but 
it is evidence that a suit was pending at 
the time of the delivery of sucu declara¬ 


tion. Mathews v. Ilaigh, 4 Esp. 100. 
Le Blanc, J. 1802. 

And see ante Attorney, A. 4. 
Johnson v. Smith, 2 Burr. 950. 

43. Where a rule is made for examin¬ 
ing a witness upon interrogatories, on 
the ground of his being about to leave 
the kingdom, his depositions may be 
read, if he has actually sailed on the 
voyage, though the vessel has Ken 
driven back into port by contrary winds. 
Fonsick v. Agar and others, 6 Esp. 92. 
Mansfield, C. J. 1806. 

Acc. Ward v. Welts, 1 Taunt. 461. 

44. As to the mode of examining 
upon interrogatories, see Cazenove v. 
Vaughan, 1 M. and S. 4. Gilb. Evid. 
56, 7. Com. Dig. Evid. C. 4. 

45. To prove the time of signing final 
judgment, the day-book at the judg¬ 
ment office, from which the judgments 
are entered into the docket-1 >ook, is not 
evidence. Jjee v. Mcecock, 5 Esp. 177. 
Lawrence, J. 1804. 

46. In an action for goods sold, when* 
the nisi prius record is entitled of Easter 
term, the declaration delivered by the 
plaintiff in Hilary term, is admissible to 
shew that the action was commenced 
before the expiration of the credit. J [ar¬ 
ris v. Onnc, 2 Campb. 497. Ellenbo- 
rough, C. J. 1809. 

47. A hill in chancery is not evi¬ 
dence against the party, even of the facts 
on which he grounds his claim for relief. 
Doe d. Bowcrman v. Syboum, 2 Esp. 
499. Kenyon, C. J. 1796. 

And the court of K. B. refused a rule 
to set aside nonsuit. Ibid, and 7 T. R. 
12. S. P. by all the judges, Banbury 
peerage, Dom. Proc. 1809; Selw. 713. 
S. P. cont. Com. Dig. Evid. C. 2. And 
see Owen v. Jones, 2 Anst. 505. 

48. Under a rule of the court to ad¬ 
mit a notarial copy of the condemnation 
of a vessel in evidence, Buch copy only 
establishes the fact of the condemnation, 
and is not evidence of the particular 
defects upon which the condemnation 
purports to f be grounded. Wright v. 
Barnard, 2* Esp. 700. Kenyon, C. J. 
1798. 

49. Where a defendant sets up his 
bankruptcy and certificate, mad the 
plaintiff contends that the bankruptcy 
relied on is a Second bankruptcy, under 
which the defendant has not paid 15 s. 
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in the pound, the production of the pro^- 
ceedings under the formeT commission, 
wherein the surrender and last examina¬ 
tion are stated, is sufficient evidence of 
such former commission. Gregory v. 
Merton, 3 Esp. 195. Kenyon, C. J. 
1800. 

Sed vide Bankrupt, D. (b) 4, 5. 

50. And it lies on the defendant to 
prove, that he has paid 15s. in the 

S ound, under the second commission. 
bid. 

51. Where the captain of an India- 
man has been examined upon interroga¬ 
tories, under a rule of court, and has pro¬ 
ceeded as far as Portsmouth on his out¬ 
ward bound voyage, his depositions may 
be read without its being distinctly 
proved, that he is out of the kingdom, 
and therefore incapable of being called. 
Fonsich v. Agar and others, 6 Esp. 92. 
Mansfield, C. J. 1807. 

52. And semble, it is sufficient if the 
witness is on board the vessel and ready 
to sail. Ibid. 

53. If the master of a private vessel, 
examined on interrogatories, Tefer to his 
log book, the entries referred to may be 
read as part of his deposition. Falconer 
v. Hanson, 1 Campb, 171. Ellenl>o-' 
rough, C. J. 1808. 

1 Anst. 201, 276, 2 Anst. 386, 3 
Anst. 680, 923. 

54, To entitle a party to read a depo¬ 
sition taken upon interrogatories, it is 
not sufficient to shew that the witness 
is a seafaring man, and that he lately 
belonged t<‘ a vessel in the Thames, 
without provii g for what post the vessel 
was bound, or that any inquiry had 
been made for the witness. Ibid. 

And see Quinct. lib. 5, cap. 7. 

55. The examination of a party 
charged with a felony before a magis¬ 
trate canrot be taken on oath. 11 . v. 
Smith and another, 1 Stark. 242. Le 
Blanc, J. York, 1816. 

56. And if it purport to be so taken, 
evidence. to prove that no oath was 
taken is inadmissible. Jbi<L 

C. (b) How proved. 

57. In an action for maliciously hold¬ 
ing to bail, the bare production of the 
writ by a person who ^received it in a 
letter, will not entitle "’the plaintiff to 


have it read. Jackson v. Burleigh , 3 
Esp. 34. Kenyon, C. J. 1799. 

58. Secus, after proof of the affidavit 
to hold to bail, and of the warrant 
founded upon the writ. Ibid. 

59. The copy of an Irish judgment is 
not proved by shewing that it was com¬ 
pared with a parehroent roll, produced 
to the witness in the Four Courts, Dub¬ 
lin. Adamthwaite v. Synge, 4 Campb. 
372* 1 Stark. 183. Ellenborough, C. J. 
1816. 

60. It must he shewn that the record 
was seen in the bands of the proper 
officer, or in the proper place tor the 
custody of such records. Ibid . . 

61. The copy of the deposition of a 
person examined upon interrogatories at 
the chief justice’s chambers, signed by 
the chief justice, and received from his 
clerk, must be taken vrimd facie to be a 
correct copy of what nas been sworn by 
such witness; nor need the original 
examination be produced until some 
suspicion of forgery is thrown upon the 
signature of the deponent. Duncan v. 
Stott, 1 Campb. 100. Ellenborough, 
C. J. 1811. 

62. So the office copy of a ruie, when 
received in the usual course of office, 
does not require to be proved to be 
an examined copy. Ibid. 

S. P. Selby v. llawcs , Lord Raym. 
745. And see Peake’s Evidence, 33. 

63. Depositions taken under a com¬ 
mission issuing out of the Exchequer, 
cannot be read without producing the 
commission, unless they are of so long 
standing as to afford a presumption that 
the commission is lost. Buyley et alt. 
v. Wylie, 6 Esp. 85. Ellenborough, 
C. J. 1807. 

64. But jn no case is it necessary to 
produce the bill and ansu:cr , upon which 
the commission was granted. Ibid. 

65. An examined copy of an answer 
in chancery may be read without pro¬ 
ducing the original. Hodgkinson v. 
Willis , 3 Campb. 401. Ellenborough, 
C. J. 1813. 

66. But the identity of the parties 

must be shewn. Ibid. * 

67. The practice of the ecclesiastical 
courts is a matter of fact to be proved 
by witnesses. Beaurain, gent. v. Sir 
Jr. Scott, 3 Campb. 388. Ellenbo¬ 
rough, C. J, 1813. 
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68. To prove the appointment of an 
umpire, it is not sufficient to produce 
the joint award of the arbitrators and 
umpire in which the appointment is 
recited. Still and another v. Halford, 

4 Campb. 17. Ellenborough, C. J. 
1814. 

And see Afaule v. Stawcll, 15 East, 
99. 

D. State papers. •• 

D. (a) Where evidence, 

69. A paper from the secretary of 
state’s office, transmitted by the British 
ambassador at a foreign court, and pur¬ 
porting to be a declaration of war by 
the government of that country against 
another foreign state, is admissible for 
the purpose of shewing the precise period 
offlie commencement of the war. Thai- 
luson v. Cosling, 4 Esp. 266. Ellenbo¬ 
rough, C. J. 1803. 

And see Co. Litt. 249, b. 

70. To prove the appointment of an 
officer to a commission in the army, the 
gazette is not evidence, unless the oppo¬ 
site party refuse to produce the commis¬ 
sion upon notice. Kirwan v. Cockbnm, 

5 Esp. 233. Ellenborough, C. J. 1805. 

71. S. P. Rex v. Gardner, 2 Campb. 
513. Ellenborough, C. J. 1810. 

72. A book published by authority 
in a foreign country, as a regular copy 
of treaties concluded by the state, is not 
evidence without proving it to have 
l>een compared with the original ar¬ 
chives. Richardson v. Anderson, 1 
Campb. 65. Ellenborough, C. J. 1805. 

73. Documents transmitted by British 
consuls, stating the arrival of vessels at 

J (articular ports, are not evidence. Ro¬ 
berts, et alt. v. Eddington, 4 Esp. 88. 
K.myon, C. J. 1801. 

And see Waldron v. Coombc, 3 Taunt. 
162. 

74. The king’s proclamations must 
he proved by the production of the 
gazette, and will not be judicially no¬ 
ticed by the court. Van Omeron v. 
Dourick and others, et al. 2 Campb. 44. 
Ellenborough, C. J. 1809. 

Acc. Anon, per King, C. 12 Vin. Abr. 
Evidence, 129. And see Rex v. Holt, 
5 T. It. 436,43; Dnpays v. Shepherd, 
12 Mod. 216. 


E. Other public instruments, 

E, (a) Where evidence . 

75. Semble, that the fleet books are 
not evidence of a marriage celebrated 
even before the marriage act. Doe d. 
Orrell v. Madox, 1 Esp. 197. Kenyon, 
C. J. Maidstone, 1794. 

76. S. P. ruled in Read v. Passer, 

1 Esp. 213, and Peake, 231. Kenyon, 
C. J. 1794. 

77. S. P. ruled in Haywood v. Fir- 
min, Peake, 233, n. Pratt, C. J, 1766. 

78. S. P. ruled in Howard v. llurton- 
wood, Peake, 233, n. I)e Grey, C. J. 
1766. 

79. S. P. roled in Cooke v. Lloyd, 
Peake, 233, n. Lc Blanc, J. Shrews¬ 
bury, 1803. 

80. S. P. ruled contra, in Doc d. Pas- 
gingham v. Lloyd, Peake, 231, and l 
Esp. 215. Heath, J. Shrewsbury, 1794. 

81. But semble, that on a question of 
pedigree, the books of the fleet arc evi¬ 
dence to shew the name by which a 
woman passed when she was married 
there. Lawrence and others v. Dixon, 
I’cake, 136. Kenyon, C. J. 1792. 

82. An examined copy of the register 
of a marriage in the Swedish ambassa¬ 
dor’s chape 1 at Parip, is not evidence. 
Leader v. llarry, 1 Esp. 353. Kenyon, 
C. J. 1795. 

83. To prove the time of the. sailing 
of a convoy, the log-book of the ship of 
war, under whose protection the convoy 
is admitted to have sailed, is. evidence. 
D'Israeli v. Jowcti, 1 Esp. 427. Eyre, 
C. .1.1705. 

And see Peake’s Evid. 79. 

84. Such log book and the official 
letter of the commander to the Admi¬ 
ralty were read without objection, as 
proof that the fleet encountered a storm, 
and that a particular vessel parted com¬ 
pany. Watson and another, adminis¬ 
trators of Maxwell, v. King, 4 Campb. 
272. Ellenborough, C. J. 1815. 

S.C.not& ? f. 1 Stark. 121. 

85. And the log-book of a merchant¬ 
man may be used by a witness to refresh 
his memory, with respect to a fact 
which he remembers to have seen there 
at a time wheig&e had a clear recollec¬ 
tion of the cirdmuslauce. Burtongk v. 
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1Martin, 2 Campb. 112. Ellenborough, 
C. J. 1809. 

Acc. Jacob v. Lindsay, 1 East, 4 GO. 

86. To charge two persons as joint 
vendees of a cart, the entry of such cart 
in the books of the tax-gatherer as the 
property o f both, is not evidence, without 
shewing that the parties authorized the’ 
entry. Weaver v. Prentice awl Pratt, 

1 lisp. 369. Kenyon, C. J. 1795. 

87. The book kept by the master of 
the king's bench, into which are copied 
the names of the attorneys from the ori¬ 
ginal roll, is good evidence to prove a 
party an attorney. Ilex v. Croslry, gent. 

2 Esp. 526. Kenyon, C. J. 1797. 

88. The unsigned entry in the office 
for licensing stage coaches, is not evi- 
denee that the poisons named m the 
licence arc the owners. Strother v. Wil- 
lan and others, 4 Campb. 24. Gibbs, 
C. .1. 1814. 

89. Where the wife of A. B. obtains 
goods after slating that her husband is 
dead, it is not a sufficient answer to an 
action for the amount, to shew by the 
muster of a ship from the admiralty, 
that a person of the name of A. B. was 5 
living at the time. Barber v. Holmes, 

3 lisp. 190. Kenyon, C. J. 1800. 

90. The book kept at the Sick and 
Hurt Office, in which are copied the 
different returns, made by officers of the 
navy, of persons dying on board, is evi¬ 
dence to shew the time of a seaman’s 
death. Wallace, administrator, v. Cook, 
5 Esp. 117. Ellenborough, C. J. 1804. 

91. The custom-house copy of the 
searcher’s report, produced by the offi¬ 
cer, iu whose custody it is lodged, is 
evidence of the actual shipment of the 
goods therein specified. Johnson v. 
Ward, 6 Esp. 47, 8. Chambre, J. 
1806. 

92. An unsigned map, or terrier, is 
not evidence! Earl, clerk, v. Jjewis, 4 
Esp. 1. Heath, J. Chelmsford, 1801. 

93. Though it purport to have been 

taken by competent authority, and have 
been generally received as authentic. 
Pollard v. Scott, Peake,. 1§. Kenyon, 
C.J. 1790. " * 

And see Atkins v. Watson, 2 Anst. 
386; Lygon v. Strutt, ibid. 601. 

94. An advertisement in a daily news¬ 
paper, is not notice ta avnerson who is 
not proved to be in the mbit of reading 


such paper. Bmjdell v. Drummond, 2 
Campb. 157. Ellenborough, C. J. 
1808. 

95. A statute requires that notice 
shall be given previously to the election 
of a parish officer. An averment tlmt 
1. S. was duly appointed, is proved by 
an entry in the vestry-book, stating that 
lie was appointed at a vestry, duly held 
in pursuance of notice. Rex v. Martin, 

2 jCampb. 100. Macdonald, C. B. 
Maidstone, 1809. 

And see Cox v. Copping, 5 Mod. 395, 
6; Rex v. Moihersall, 1 Strange, 93. 
Rex v. Postmen of Newcastle, 2 Strange, 
1222. Ibid. 1223, n. Rex v. Mayor, 
8fc. of Liverpool, 4 Burri 2244. 

96. Though a copy of a contract with 
the land-tax commissioners is made evi¬ 
dence by 42 Geo. 3. cap. 116. s. 165. 
the original cogt ract is not evidence by 
implication. Burdon v. Rickets, 2 
Campb. 121. Ellenborough, C. J. 1809. 

And see Sav. 46. pi. 98. post. Pe¬ 
nal Action, B. (x). 

97. In an action for stores furnished 
for a ship by the captain’s order, the 
register purporting to have been obtain¬ 
ed by all the defendants, on the oath of 
one of them, was held to tie primdfacie 
evidence to charge them as owners. 
Stokes v. Carne and others , 2 Campb. 
339. Ellcnlmrough, C. J. 1809. 

98. But semble, that the defendants 
might have held the plaintiff to stricter 
proof of their ownership, by giving him 
notice that they meant to deny it. 
Ibid. 

And see Paterson v. Hardacrc, 4 
Taunt. 115, 7. ante, E. (a) 86, 88. 
Bills and Notes. I, (c) 329, 330, 
331, 2. post, Snip, A. 

99. To jyove a vessel British-lmilt, 
the register is not evidence, without 
shewing that the parties there described 
as owners were privy to the register and 
proving, through some other medium, 
that he was the owner. Reusse v. 
Meyers, 3 Campb. 475. Ellenborough, 
C. J. 1813. 

100. A notarial protest is not evidence 
that a foreign hill has been presented 
for payment in England. Chesmcr v. 
Noyes, 4 Campb. 129. Ellenborough, 
C. .1.1815. 

And see Manning’s Ex. Practice, 503. 

I 101. The captain’s protest is not evi- 
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deuce in chief, and cannot be read to example, would not allow the books 
falsify a condemnation; h is admissible themselves to be read, Marsh v. Colf- 
ouly for the purpose of contradicting the nett, 2 Esp. 665, $Kenyon, C. J. 
captain’s testimony. Christian v. Coombe, 1797. 

2 Esp. 489. Kenyon, C. J. 1796. 108. In trover fora ship, if the plain- 

And see post, F. (a) 2. tiff produce the original register, and at- 

102. The books at Lloyd’s are evi- tempt, unsuccessfuyy. to Seduce a title 

deuce of a capture. Abel v. Potts, 3 Under it, he cannot afterwards rely upon 
Esp. 242. Le Blanc, J. 1800. his possession. Sherriff ▼. Cadell, 2 

103. But they are not evidence of Esp. 617. Kenyon, C. J. 1798. 

notice, unless coupled with partievlar 109. The common seal ofthccityof 
circumstances. Ibid. London, proves itself. Doe d. Wood- a 

104. An old entry in a vestry-book, mas v. Mason, 1 Esp. 53. Kenyon, 
signed by the churchwardens, stating, C. J. 1793. 

that a pew had been repaired by A. *n Acc. Olive v. Gain, 2 Siderf. 145. 
consideration of his using it, is evidence S. C. Hardres, 118. Anon. 9 Mod. 66. 
for a person claiming the pew under A. Sed vide Mdses v. Thornton, 8 T. R, 
Price v. Littlewood, 3 Cai-.pb. 288. 303. 

Ellenboxough, C. J. 1812. 110. To support an allegation, that 

And as to title to pews, see Cowen's “ the plaintiff has duly taken the degree 
case, 12 Co. 104, 5. Bjinton v. Bate- of doctor of physic,” it is not sufficient 
man , 1 Lev. 71. S. C. 1 Sid. 201, 3. to produce a diploma under the univer- 
Aslily v. Frcckleton , 3 Lev. 73; Stoch sity seal, and to prove the hand-writing 
v. Booth, 1 T. R. 428; Rogers v. Brooks, of the subscribing officers. Moiscs v. 
ibid. 431; Cross v. Salter, 3 T. R. 639; Thornton, M. D. 3 Esp. 4, Kenyon, 
Griffiths v. Matthews, 5 T. R. 296. C. J. 1799. 

And the court of K. B. discharged a 
rule for setting aside nonsuit. Ibid, and 
E. (b) How proved. 8 T. R. 303. And see Smith v. Taylor, 

1 N. R. 196. 

105. An entry made by a deceased 111. Papers delivered by the son of a * 
overseer in the parish books, whereby deceased rector to the successor's attor- 
he takes credit for several disbursements, ney, as old parish documents, are suffi- 
and charges himself with rates received, ciently identified by the attorney with- 
cannot be' read for the purpose of shew- out calling the son. Earl, clerk, v. 
ing that a particular disbursement was Lewis, 4 Esp. 1. Heath, J. Chelmsford, 
made on account of the parish, although 1801. 

by such entries the overseer has admit¬ 
ted a balance due from himself and the F. Private writings. 

account has been allowed by the magis¬ 
trates. Doe d. Foot and others v. Barter *F. (a) Where evidence, 

and another. Holroyd, J. Dorchester 

Spring Assizes, 1819. ,. 112. In assumpsit for 2-5ths. of a loss 

But Bullet v. Mitchell in the Exche- recovered by defendants as agents for 8. 
quer, where the contrary was ruled, an invoice sent by S. to defendants to 
though the point is not noticed in Mr. enable them to recover from the under- 
Price’s Report, was hot cited. writers, is evidence of plaintiffs’ interest. 

106. To prove a.transfer of stock, a Mendham, and another v. Thompson, and 
copy from the bank books must be pro- another, 1 Stark. 316. Ellenborough, 
duced; the testimony of the broker who C. J. 1816. 

effected the transfer, is insufficient. 113. But ah invoice made out by S. 
Breton v. Cope, executor, Peake, 30. and not shewn to have been so sent, 
Kenyon, C. J. 1791. was rejected as merely S.’s declaration. 

And see Douglas, 572, wjjA. 593, n. Ityd. 

Man v. Carey , 3 Salk. 15 oW f Andseepost, 132, Insurance, P. (a.) 

107. But such copies are direct evi- 114. The offer of a theatrical engage- 

dence; and the court, for the sake of raent contained in a letter, directed to 
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«A. B. primo buffo, Amsterdam/* can¬ 
not, by reason of this direction, be con¬ 
strued into an agreement to employ in 
that capacity. Chiodi v. Waters, 1 
Stark. 335. Ellenborough, C. J. 1816. 

115. Defendant calling for the plain¬ 
tiff’s books, ljut not,u*ing them, does 
not make them evidonce^lor the plain¬ 
tiff. Sayer v. Kitchen, 1 Esp. 209, 10. 
Kenyon, C. J. 17p4. 

116. A letter written by a witness fal¬ 
sifying his present testimony, may be 

read for the purpose of impeaching his 
credit. De Sailly v. Morgan , 2 Esp. 
691. Kenyon, C. J. 1798. 

And see ante E. (a) 101. 

117. Entries made in a bapker’sbooks 
of payment- made by him, arc not evi¬ 
dence after a year, though the entering 
clerk be dead, and his hand-writing 

g raved. Sikes and others v. Marshal, 2 
sp. 705. Kenyon, C. J. 1798. 

And see 7 Jac. 1. cap. 12. Lord Tor- 
rington's case, 1 Salk. 285; Pitman v. 
Maddox, 2 Salk. 690; Clerk v. Bedford, 
Bull. N. P. 282, post, F. (b) 1, 2, 3, 
4, 5. 

118. The dangerous illness of a wit¬ 
ness is not sufficient to make entries by 
him evidence. Harrison v. Blades , 3 
Campb. 457. Ellenborough, C. J. 
1813. 

119. An entry in a tradesman’s book, 
made by a servant since dead, is not evi¬ 
dence against a customer, unless the 
effect of such entry be to charge the 
servant. Calr *rt v. Archbishop of Can¬ 
terbury, 2 Esp. 646. Kenyon, C. J. 
1798. 

And sec Roe v. Rawlings , 7 East, 
279. S. C. 3 Smith, 259. Higkttm v. 
Ridgway , 10 East, 109; Doe v. Rob¬ 
son, 15 East, 32. Bunb. 142. pi. 220. 

120. To prove delivery of an attor¬ 
ney’s bill, an indorsement by a deceased 
clerk, “ March 4th, 1815, delivered a 
copy to A.B.,” is not sufficient, unless 
shewn to be contemporaneous. Champ- 
neys v. Peck, 1 Stark. 404. Ellenbo¬ 
rough, C. J. 1816. 

121. In an action for ; tbe price of 
cloth, a written order b^ plaintiff to 
deliver back the cloth to bearer, being 
in defendant’s possession, is presumptive 
proof of the re-delivery. Shepherd v* 
Currie, 1 Stark. 454, Ellenborough, 
C. J. 1816. * S 


122. A notice to produce a letter, 
which letter expresses that it covers 
several papers, without particularly re¬ 
ferring to them, does not entitle the 
party to have the enclosures read. John¬ 
son v. Gilson, 4 Esp. 21. Kenyon, 
C. J. 1801. 

123. The production of a cheque 
drawn by the debtor on his banker, in 
favour of the creditor, and indorsed by 
the creditor or his agent, is primd facie 
evidence of payment. Egg v. Barnett, 
gent, 3 Esp. 196. Kenyon, C. J. 1800. 

But it is not evidence to create a 
debt. Aubert v. Walsh, 4 Taunt. 293. 

124. A bill for business done in a 
particular court, is not sufficient to prove 
that the party is an attorney of that court. 
Green v. Jackson, Feake, 236. Kenyon, 
C. J. 1794. 

And see Berryman v. Wise, 4 T. R. 
366; Cross v. Kaye, 6 T. R. 664. 

125. In assumpsit for goods sold, 
where the defendant gives in evidence 
an account, stated between himself and 
the plaintiff on the'record, and a receipt 
by the latter for the balance, in full 
satisfaction of all demands, it is no an¬ 
swer to this defence at nisi prius, that 
before the date of the receipt the plain¬ 
tiff assigned his effects for the benefit of 
creditors, that the defendant had notice 
of this assignment, that no money passed 
upon the giving of the receipt,, that the 
whole was a c llusion to cheat the cre¬ 
ditors, on whose behalf the action is 
brought; the receipt being a legal bar 
to the action, unless it can be shewn 
that the nominal plaintiff was himself 
imposed upon. Alner v. George, 1 
Campb. 392. Ellenborough, C. J. 1808. 

And see Bauerman v. Radcnius, 7 T. 
R. 663. post* H. (a) 8; Rowntree v. 
Jacob, 2 Taunt. 141; FUmer v. Gott , 
7 Bro. C. P. 70; Porter v. Phillips , 
Palm. 218 ; Walker v. Cornett , Forrest, 
157; Veale v. Warner, 1 Saund. 325, 
n. 4; Pistor v. Dunbar, 1 Anst. 186. 

126. But semble, that the court will 
interfere on motion, to prevent the de¬ 
fendant from availing himself of such a 
defence. Alner v. George, ubi supra. 

Acc. Legh v. Legh, 1 Bos. ana Pull. 
447. S. P. Qfegn v. Williams and others , 
mecutors, B. H. T. 1813. M.S. 

* 127. If the plaintiff's witness refer to 
a book, and the defendant require it to 
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^produced,' he makes thewhble evi- sjjjfcfc, i^Wffibriiibie, W. had made 
**? ce against him. f* Wharani v. ifoitf- such- entry in “ hiSj^Mfijf hand-writing, 
Imjfai o Esp. 235. ^ Ellenborough, C. J. that *E. wa^, his epftj t sbn, bom in 
l®0o» lawful wedusek, from G, the wife of W., 

128. And he cannot he allowed to see, oh the 1st day of May* 1778, and signed 
the book before he determines whether by W,* himself. Held by .the Judges, 

- he will have it read or not. Hid. B unanimously, thah such <#ntry in such 

129. Where the master of a tner- biblc, or in any other book, or on any 

chantman, examined on interrogatories, othej piece of paper, could be received 
refers to his log-book, the entries re- to ^rove that E. is the legitimate son of 
frrred to form part of his deposition. W., a declaration of W. in matter of 
Falconer v. llanson , 1 Campb. 177. pedigree. Ibid. > 

Ellenborough, C. J. 1808. House of Loids Committee of Privi- 

130. And where one of the questions leges, on the petition of William Filz- 
refers to a letter, the letter must be pro- harding Berkeley, claiming, as of right, 
duced, or the whole examination will to the Earl of Berkeley, Monday, May 
he rejected; the party cannot abandon 13th, IS11^-4 Campb. 401. 

yie particular question only. IVheeler , 13(5. Upon the trial of an ejectment, 
assignee of Bryan, v. Atkins, 5 Esp. 24(i. respecting Little Acre, between N. and 
Ellenborough, C. J. -T805? 1\, in which it was necessary for N. to 

131. To establish the insanity of a prove that he was the legitimate son of 

prisoner, papers found at his lodgings, T., the said T. being at that time dead, 
and proved to have been written by him N., after proving by other evidence that 
before the commission of the offence, T. was his reputed father, offered to give 
were offered to be reqd, bu+ were reject- in evidence an entry in a biblc, in which 
ed, on the ground, that what a party has bihle T. had made such entry, in his 
written, maybe evidence against him, own hand-writing, that N. was his eldest 
but not for him. Rex v. Casavx. Gar- son, hom in lawful wedlock, from J. the 
row, B. Old Bailey, May, 1818. wife of T., on the 1st day of May, 1778, 

132. In an action against underwriters, and signed by T. himself; and it was 

the bill of lading, sign'd by the captain, proved in evidence on the said trial, that 
is not evidence of the shipment of the the said T. had declared “ that lie, T., 
goods. Dwkson v. Lodge, 1 Stark. 226. “ had made such entry for the express 
Ellenborough, C. J. 1816. “ purpose of establishing the legitimacy, 

And see post, I.NSUHAircE, P. (a). “and the time of the birth, of his 

133. Where a party is charged with “ eldest son N., in case the same should 
the repair of a road, rationc tenure, an “he called in question, in any ease or 
award made upon the submission of a “ in any cause whatsoever, by any per¬ 
former tenant,'for years, cannot, as ‘‘son, after the death of him the said 
against the landlord, or a succeeding “ T.” Held by the Judges, unanimous- 
tenant, be received as evidence of an ly, that such cntiy in such bihle, or in 
adjudication. Rex v. Cotton, 3 Campb. any other liook, or in any other piece of 
■<44. Ellenborough, C. J* 1813. paper, could be received to prove that 

.134. A letter inclosing a promissory N. is the legitimate son of T., as a 
note, may be read as evidence, by the declaration of T., in matter of pedigree, 
writer, to shew thg purpose for which hut with strong circumstances of suspi- 
the n6te was sent. 1 Bruce and others, v. cion, on account of its particularity. Ibid. 
Hurley, I Stark., ^3. Ellenborough, And see ante, A. (a) 11. 

C. J. 18U>. 137. A letter stated in plaintiff’s open- 

135, Upon t^s trial of an ejectment, ing, as par^lf defendant’s case, for the 
inspecting Long Acre, between E. and purpose of introducing evidence in an- 
F., in which it was necessary for E. to swer, is not admitted by such statement, 
prove that he was the le g itimate son of but must he proved by defendant before 
, W., the said W. beinsfllk that time Ijf can use it. Willis v. Dyson, 1 Stark, 
dead. E., after proving^y other ev^ l^j. Ellenborough, C. J. 1816. 
dence that W. was his reputed father, \T3S. A shipping entry at the Custom- 
offered to give in evidence, an entry in house, made from a shipping note de- 
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livered by'plaintiff/is not .qyiilence todix 
him with a* fraulL though ^he uiSte -is 
proved to have beB destroyed. Hughes 
v. fFilson, 1 Stark. 179. EUenborough, 
C. J. 1816. 

134. Bpt it would be evidence of the 
time of sailing. Ibid. 

135. Notice of dissolution, signed by 
a partner, is evidence against him* of 
legal dissolution, though partnership be 
created by deed. Doc, d. Waitkmav , v. 

titles, 1 Stark. 181. EUenborough, C. 
J. 1816. 

F. (b) How proved. 

(And see Stamps, D. 9, 10, 11, 

3 Anst. 789.) ■ 

136. An entry made by a clerk in a 
trader’s book, can only be proved by the 
chirk himself. Cooper v. Marsdcn, 1 
Esp. 1. Kenyon, C. J. 1793. 

137. Such an entry is not made evi¬ 
dence by proving the hand-writing of 
the clerk, and that he is abroad. Ibid. 

138. But semble, that a person who 
saw the entry soon after it was made, 
may prove that fact in corroboration of 
more direct evidence. Dighy v. Stedmnn 
et alt. 1 Esp. 328. Kenyon, C. J. 1795. 

139. After notice to produce a letter, 
the correctness of a §opy may be proved 
by any person who bias read the original, 
as well as by the clerk who wrote it. 
Jjiehman and others v. Poolcy and others, 

1 Stark. 167. EUenborough, C. J. 
1816. 

140. But where plaintiff had given 
notice to defendants to produce a letter, 
and proved an acknowledgment of their 
having received a copy of such letter, 
in the plaintiff’s book, made by a de¬ 
ceased, whose entries had frequently 
been examined, and found correct, was 
allowed to be read. Pritt and others v. 
Faifclough and others , 3 Campb. 305. 
EUenborough, C. J. 1812. 

141. S^the copy of a letter, accom¬ 
panied with a memorandum, in the 
hand-writing of a deceased clerk, pur¬ 
porting that the original had been for¬ 
warded by him, was admitted as evi¬ 
dence, upon proof that this was his 
usual mode of transacting business.' 
Hagedom v. Reid, 3 Campb. 377, 9. J 
EUenborough, C. J. 1812. ~ 

A&d «ee ante, F. (a) J17, 119, 


* 142. A bond 30* years old, found 
amongst the papers ofca corporation, 
who were the obligees, is* admissible 
without proof of the hand-writing of 
the obligor or attesting witness. The 
Governor and Company of the Chelsea 
Water-works v. Cowper, 1 Esp. 275. 
Kenyon, C. J. 1795. 

Acc. Bull. N. P. 255; Fry v. Wood, 
Selw. 517, (n) 8; Rees v. Mansell, ibid. 
(n) 9T ... 

143. If accompanied with possession 
or some king equivalent. Forbes, ad¬ 
ministrator of Henchett v. Wall, 1 Esp. 
278. Lord Mansfield, C. J. 1764. 

S. C. 1 Bla. 532. And see Co. Litt. 
b. b. Doe v. Earl rf Pembroke, 11 
East, 504. 

Sed vide Benson v. Olive , Bunb, 
284, 5. ? 

144. Copy oft a letter taken by a 
copying machine, is not evidence with¬ 
out notice to produce the original. 
Nodin v. Murray, 3 Campb. 228, 
EUenborough, C. J. 1812. 

145. Held, that where the copy of a 
deed is given in evidence after notice to 
the opposite party to produce the origi¬ 
nal, the execution need not be proved. 
Doxon v. Ilaigh et alt. 1 Esp. 409. 
Kenyon, C. J. 1795'. 

Sed vide post, pi. 149,150; Gordon v. 
Secretan, 8 East, 548; Pearce v. Hooper , 

3 Taunt. 60. 

146. The copy of a notice is in itself 
an original, and may he given in evi¬ 
dence without notice to produce the 
counterpart delivered. Gotlicb v. Dan¬ 
vers, 2 Esp. 455. Eyre, C. J. 1796. 

147. An instrument produced by the 
adverse party, under a notice, cannot be 
given in evidence as an agreement be¬ 
tween such party and a stranger, unless * 
it be stamped. Doe d. St. John v. Ilore, 

2 Esp. 724. Kenyon, C, J, 1799. 

148. Semble, that a noticelo produce 
a notice calling for the production of 
papers, is urmecessairy, and that an 
examined copy of the notice served is 
sufficient. Surtees et aU. v. Hubbard, 

4 Esp. 203, EUenltorough, C. J, 1802, 

Acc. Jory v. Orchard, 2 Bos. and Pul, 

39. , 

149. WheBthip’s articles come out 
jof the hands of the adverse party upon 
notice, "the subscribing witness must be 
called, except in the single case of an 
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action by a teaman for wages, for which may be given of the contents of such 
occasion the articles are made evidence notice, without a notic e to produce it. 
of themselves, by 2 Geo. II. cap. 26. Ackland v. Pearce, ♦Campb. 599. Le 
2 Geo. II. cap. 36. sect. 2. and 8. Blanc, J. 1811. 

Johnson v. Lcwellin, 6 Esp. 101. Ellen- 155. Where the terms of a licence 
borough, C. J. 1807. require that the time of sailing should 

150. And the rule extends to agree- be indorsed thereon, and the licence was 

Aents not under seal. Wethcrstrm v. burnt at the Custom-house, a proper 
Edgington, 2 Campb. 95. Heath, J. indorsement was presumed. Butler v. 
Kingston, 1809. Junutt, 1 Stark. 222. Ellenborough, 

S. P. as to deeds, Gordon v. Seffnetan, C. J. 1816. 

8 East, 548, 9. Sed vide Pearce v. 

Hooper , 3 Taunt. 60, where this rule is 

narrowed. And see Cooke v. Stocks, F. (c) Hand-uniting. 

Tidd, 505, 6; Bateman v. Philips, ibid. 

505, 620, and 4 Taunt. 157; Taylor 156. To prove an instrument to be in 
v. Osborne, cited, 4 Ta’ nt. 159, i61, the hand-siting of adeceasedrector.it 
162. is not sufficient to compare it with offi- 

151. An indda^rent on a bond in cial returns made in the time of such rec- 
the hand-writing Of the obligee, dated in tor,and signed with his name. Brookbard 
1795, acknowledging the receipt of in- v. Woodley , Peake, 20, n. Yates, J. 
terest and part of principal, cannot be Worcester, 1770. 

produced to meet evidence of payment 157. To make signatures to ancient 
in 1794, without proving that it was on documents available for this purpose, a 
the bond recently after the day on which witness must he produced, who will 
it bears date, and at a time when such swear that hy examining several such 
indorsement directly militated against signatures, he lias acquired a sufficient 
the writer’s interest. 1lose, administra-. knowledge of the hand-writing, to be 
tor, Sfc. v. Bryant, 2 Campb. 321. El- enabled," without a contemporaneous 
lenborough, C. J. 1809. comparison, to state his belief as to the 

And see Searle. v. Lord Barrington, instrument attempted to be proved. Spar- 
2 Stra. 826, and cases there cited. row, chrlt, v. Farrant. Holroyd, J. 

N. But such proof seems to have-Devon Spring Assizes, 1819. 
been impossible under.the circumstances But see Bull, N. P. 236. 
of the case, since immediately upon the 158. After it has been sworn that an 
settlement in 1794, it became the inte- acceptance is in the hand-writing of the 
rest of the obligee to manufacture evi- defendant, the latter cannot produce ano- 
dence from ^which it might be inferred ther paper confessedly written by him, 
that something remained due. and call a cleric from the post-office to 

152.,, The copy of a bill delivered by state, that from inspecting the two in- 
• an. attorney to his client, is evidence, struments, he is 01 opinion that the 
without notice to produce the original, acceptance is an imitation. Stranger v. 
r Anderson, administratorMay, 3 Esp. Searle, 1 Esp. 14. Kenyon, C. J. 1793. 
16?. Eldon, C. J. 1800. But similar evidence was admitted in 

And the court of C. P. refused a rule Goodtitlc v. Braham, 4 T. R. 497, 8. 
for a new Inal; 2 Bos. and Pul. 237. 159. Hand-writing cannot be dis- 

l»3i But where no such counterpart proved by a person who has merely seen 
has been kept, and no notice has been the party write since the commencement 
givers the plaintiff cannot state the items of the action, for the purpose of making 
of the bill fro$n his books. Phiiipson v. him a witness. Ibid. 

Chase, 2 Campb. 110. Ellenborough, 160. THefull signature of an acceptor 
C. J. 1809. is not sufficiently proved by a witness 

/ Acc. Anderson v. May, 2 Bov and who has seen the party sign his name 
Pul. 237. _ _ hut once before, when he used only the 

154. When written notice of the initial of his Christian name. Powcil 
honour of a bill has been left at the v. Ford, 2 Stark. 164. Ellenborough, 
defendant’s bouse, secondary evidence C. J. 1817. 
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161. A clerk from the post-office may 
be asked.whether. from the bare ihspec- 
tioa of the signaAre, he can pronounce 
it to be a forgery. Ibid. 

S. P. Goodtitle v. Braham, 4 T. R. 
497, 8.* 

162. An acknowledgment by a party 
of his hand-writing, though made pend¬ 
ing a treaty for sl compromise, is evi¬ 
dence against him. Waldridge v.-Rcn- 
nison ct alt. 1 Esp. 143. Kenyon, C. J. 

* 1794. 

163. In a case where there was con¬ 
tradictory evidence respecting the de¬ 
fendant’s hand-writing, the jury were 
allowed to compare letters, admitted to 
have been written by him with the 
disputed signature. Allesbrook v. Roach, 

1 Esp. 351. Kenyon C. J. 1795. 

S. C. Peake’s Evid. 104, 7. Chitty 
on Bills, 496. Acc. Goodtitle v. Bra¬ 
ham, , 4 T. R. 497, And see Co. Litt. 
6, h. Sed vide Dacostav. Pym, Peake’s 
Evid. App. lxxxv. 

164. To prove the hand-writing of a 
member of parliament, the opinion of a 
clerk employed to inspect franks, who 
has never had occasion to apply to the 
member to verify his hand-writing, is 
insufficient. Batchelor v. Sir John 
Honeywood, 2 Esp. 714. Kenyon, C. 
J. 179P. 

165. If a witness, who has seen the 
drawee write only once, thinks that the 
acceptance is in his hand-writing, it is 
evidence to go to a jury, though lie state 
that he can ib.m no belief on the subject. 
Garrells v. Alexander , 4 Esp. 37. El- 
lenborough, C. J. 1801. 

166. If, however, his opinion rests 
upon a comparison of hands, it is inad¬ 
missible. Ibid. 

167. As where he has merely seen 
the party subscribe his name to another 
instrument, to which he is the attesting 
witness, and is unable to form an opinion 
respecting the hand-writing of the party, 
without examining such other instru¬ 
ment. FiUiter and other,t, assignees of 
Blisset, v. Minehin and Carter. Hol- 
royd, J. Winchester Spring Assizes, 
1819. 

168. Hand-writing is well proved by 
a witness who has received letters from 
the party, in answer to letters written to: 
him by the witness, although the witness 
has never done any ac+ in consequence 


of the receipt of such letters. Doe d. 
Turner v. Wallinger. *fiolroyd, J. Dor¬ 
chester Spring Assizes, 1819. 

169. But a person skilled in the 
detection of forgeries, may prove that a 

articular libel is written in a feigned 
and, though he never saw the defend¬ 
ant write. The King, on the prosecution 
of Jackson, v. Cator, 4 Esp. 117. 
Hotham, B. Maidstone, 1802. 

@! P. Goodtitle d. Revett, v. Braham , 
4 T. R. 497. 

170. But hia opinion, that the parti¬ 
cular libel is in the defendant’s hand¬ 
writing, which he forms from comparing 
it with letters, which are proved to have 
been written by the defendant, is inad¬ 
missible. Ibid. 

Acc. Cary v. Pitt, Peake’s Evid. App. 
lxxxiv* 

Sed vide Goodtitle d.,Revett, 4 T. R. 
497. 

171. And the same rule is observed in 
civil cases. Macferson v. Thoytes, Peake, 
20. Kenyon, C. J. 1790. 

172. S. P. Stranger v. Searle, 1 Esp. 
14. Kenyon, C. J. 1793. 

173. A witness who has seen a party 
write, but has forgotten the character of 
the hand-writing,may refresh his memory 
by referring to the instrument which he 
saw the party write. Burr v. Harper, 
Holt, 420. Dallas, J. 1816. 

174. To prove an acceptance to have 
been forged by J. S. the drawee cannot 
give evidence of similar forgeries com¬ 
mitted by J. S. Balcetti v* Serani and 
another, Peake, 142. Kenyon, C. J. 
17S2. 

175. S. P. ruled in Viney v. Bans, 
1 Esp. 293. Kenyon, C. J. 1795. 

S. P. ruled by Lord Mansfield, in 
Graft v. Bertie, Peake’s Evid. 103. 
Chitty on Bills, 494. 


G. Parol Evidence. 

* *$ 

G. (a) To supply the place v of written 
instruments. 

176. Where, on principles of public 
policy, a document cannot be read in 
evidence, the effect 'rill be the same as 
if it wafc> not in existence. Cooke v. 
Maxwell, 2 Stark. 183. Bayley, J. 
1817. , 

K 2 



132 


EVIDENCE. 


177. Therefore where such a docu¬ 
ment contains an order from a public 
officer, no evidence can be given of its 
contents, but it may be shewn that 
was done, was done by the order of such 
officer. Ibid. 

178. Oaths taken by a preacher under 

the toleration act, are matter of record, 
and cannot be proved by parol evidence. 
Rex v. Hube and others , Peake, 131. 
Kenyon, C. J. 1792. •• 

179. Held, that in trover for a bill of 
exchange, parol description of the in¬ 
strument cannot be given, unless the 
defendant has had notice to produce the 
bill. Cowan v. Abrahams and another, 

1 Esp. 50. Kenyon, C. J. 1793, and 
K.B. 1794. 

180. But it has since been held, that 
in assumpsit against a carrier for the 
non-delivery of promissory notes, the 
instruments may be described by parol, 
without notice to produce the originals. 
.Jolley v. Taylor, 1 Campb. 143. Mans¬ 
field, C. J. 1807. 

Acc. How v. Hall, 14 East, 274. And 
see Bucher v. Jarratt, 3 Bos. and Pull. 
443; Rex v. Aikle, Leach, C. C. 330. 

161. Where usury is stated to have 
-been committed in discounting the bill 
upon which the action is brought, and 
another bill, in one undivided transac¬ 
tion, no parol evidence is admissible as 
-to the contents of the latter, unless no¬ 
tice has been given to produce it. Hat- 
tarn v. Withers , I Esp. 259. Kenyon 
C. J. 1795. 

182. Semble, that evidence of usage : 
is inadmissible to support a claim to a 
private right. Withnell, clerk, v. Gar- 
4ham, derk, 1 Esp. 322, 4. Kenyon 
X. J. 1795. 

S. P.%rg. in S. C. 6 T.,R. 338. 

183. To prove that A. was chosen 
-constable, the wardmote book contain¬ 
ing an account of the election, should 
be produced; a list from the town clerk 1 
office of the persons sworn in to serve 
the office, in which the name of B. ap*| 

r rs as having heen sworn as substitute 
A. is not the best evidence. Under¬ 
hill v. Witts, 3 Esp. 56. Kenyon, C. J 
1799. * 

184. A. gives a warrant of attorney to 
secure a joint debt to B. and C. B. re¬ 
ceives the whole. In an action by C. to 
recover his moiety, A. may be called to 


prove the payment without the produc¬ 
tion of the warrant of attorney. Bayne 
v. Stone , executor of Stone , 4 Esp. 13. 
Kenyon, C. J. 1801, 

185. A witness cannot give evidence 
of the particular contents of accounts 
which are not produced. Roberts and 
another, assignees, ire. v. Doxon, Peake, 
83. Kenyon, C. J. 1791. 

186. But he may be examined as to 
the general state of accounts. Ibid. 

187. So he may prove that a party 
has accepted bills m a particular form 
according to one invariable course of deal¬ 
ing. W. Spencer v. Billing , 3 Campb. 
310. Ellenborough, C. J. 1812. 

188. But if the mode of dealing varies, 
the bills must be produced. Ibid. 

189. In an action for not delivering 
goods, manufactured by the defendant 
m pursuance of an order signed by the 
plaintiff only, the precise terms of the 
contract, and the defendant’s accession 
to it, may be proved by parol. Ingram 
v. Lea, 2 Campb. 521. Ellenborough, 
C. J. 1810. 

190. Although a receipt have been 
given, the fact of payment may be 
proved by a person present. Rambert 
v. Cohen, 4 Esp. 213, 4. Ellenborough, 
C. J. 1802. 

191. In an action against overseers, 
acts done b, them in that capacity, are 
evidence of their being overseers. Mer¬ 
rill's lessee, v. Whitechurch and others. 
Burrough, J. Salisbury, 1817. 

192. But they are not concluded by 
the acts of former overseers, without 
regular proof of their appointment. Ibid. 

193. Or by the act of a co-defendant 
previous to the commencement of his 
overseership; comine semble. Ibid. 

. 194. To prove rent to be payable 
quarterly, evidence that the landlord’s 
other tenants, under similar circum¬ 
stances, pay quarterly, is not admis¬ 
sible. Carter v. Pryhe, Peake, 95. 
Kenyon, C. J. 1791. 

195. Upon an indictment for sacrilege, 
laying the property in the custody of A. 
and B. churchwardens, it is sufficient to 
shew that A. and .B. have acted in that 
capacity. Rex v. Mitchell. Abbott, J. 
Salisbury Spring Anises, 1818. 
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O, (b) Parol evidence to explain written 
instruments. 

(And see Insurance, Q. (b).) 

196. Witnesses may be called to shew 
that a particular expression in a com¬ 
mercial contract, is understood in>Jhe 
mercantile world, in a different gfehse 
from its ordinary import. Chaurand 
and another v. Angerstein, Peake, 43. 
Kenyon, C. J. 1791. 

197. Or that a particular meaning 
was affixed to the word of indeterminate 
signification, (privilege) in a previous 
conversation between the parties. Birch 
and another v, Depeyster, 4 Campb. 385, 
1 Stark. 210. Gibbs, C. J. 1816. 

And see Iggulden v. May, 7 East, 
237; 3 Smith, 269; 9Ves. 325; 2 N. 
R. 449, S. C. 

198. It is no answer to an express 
warranty, that there is a custom in the 
trade to reject the artiele within a limited 
time. Yeats and another v. Pim and 
another. Holt, 95. Heath, J. 1815. 

And see Anderson v. Pitcher, 2 Bos. 
and Pull. 168. 

199. In an action on a promissory 
note, the defendant cannot set up a 
verbal agreement entered into at the 
time of the making of the note, where¬ 
by the plaintiff engaged to take a renewal 
of the note, instead of payment at ma¬ 
turity. Hoare and others v. Graham and 
another, 3 Campb. 57. Ellenborough, 
C. J. 1811. 

200. Where in a written agreement for 
a purchase, a nap praisement on 13th 
August was a dSinition precedent, ver¬ 
bal evidence of the enlargement of the 
time for the appraisement by consent, 
is admissible. Thresh v. Rake, 1 Esp. 
53. Kenyon, C. J. 1793. 

Acc. Cuff v. Penn, I M. and S. 21. 
Cont. Snowball v. Vicaris, Bunb. 175. 

201. Where an old deed vests a power 
in the vicar and churchwardens of pre¬ 
senting to an endowed school, evidence 
of usage is admissible to shew, that the 
right of nomination may be exercised by 
a majority. Withnell, clerk , v. Gar- 
tham , clerk , 1 Esp. 322. Kenyon, C. J. 
1795. 

And the court of K. B. discharged a 
rule fora new trial. 6 T. R. 338. 


Acc. Att. Gen. v. Parker, 3 Aik. 576, 
7. S. C. 1 Vez. 43; Ret v. Varlo , 
Cowp. 248. 

202. If a bill of lading contain a 
memorandum, “to be discharged in 14 
days," or pay five guineas a-day demur¬ 
rage, evidence of usage may be adduced 
to shew, that working days and not run¬ 
ning days, are meant. Cochran v. Rct- 
berget alt. 3 Esp. 121. Eldon, C. J. 
1806. 

And see Ahb. 222. 

203. Where a party proves a custom 
with respect to way-going crops, and a 
written agreement is shewn to have exist¬ 
ed, sueh party is not bound to produce it, 
although he has averred in his declara¬ 
tion, that the defendant was not ex¬ 
empted from the operation of the custom 
by any special agreement. Senior v. 
Armytage, bart.* Holt, 197. Thomson, 
C. B. York, 1816. 

204. A person to whom oil matters in 
dispute between the parties have been 
referred, may be called to prove that a 
particular claim was made, though the 
award is general, and contains no re¬ 
ference to such claim. Martin v. Thorny, 
ton, 4 Esp. 180. Alvanley, C. J. 1802. 

205. Parol evidence is not admissible 
to vary the terms of a written declara¬ 
tion; but it may be shewn that the 



borough, C. J. 1802. 

And see dictum per Willes, J. in 
Macbeath v. Haldimand, 1 T. R. 181; 
Peirson v. Pounteys, Yelv.135; Parkin¬ 
son v. Collier, Park, 416; Cutter v. 
Powell, 6 T. R. 320; Robertson v. 
French, 4 East, 135. ' 

206. Nor can the plaintiff sply upon 
such anagreeinemas excusing him from 
the obligation to give notice of dishonor. 
Free and others v. Hawkins, Holt, 551. 
Gibbs, C. J. 1817. 

207. The words of an ancient gTant 
from the crown, may be extended be¬ 
yond their literal import, by evidence 
of contemporaneous exposition and con¬ 
stant usage. Mayor of London v. Long, 
1 Campb. 22, 180, b.s Ellenborough, 
C. J. 1807. 

Acc. Vaughan. 169; Sheppard v. 
Gosnold .' 

208. A collateral stipulation may be 
engrafted by parol on a written contract; 
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as that th«hirer of a horse shall be liable! 
for all accidents. Jeffery v. Walton, 1 
StaTfc<(|267. EUenborough, C. 3.1816. 

209. Where a note purports to be 
payable on demand, no parol evidence 
can be admitted to shew that it was to 
be payable on a contingency. Ramon 
v. Walker, 1 Stark. 361. EUenborough, 
C.J. 1816. 

G. (c) Hearsay. 

210. A ship-builder may state his 
opinio^ ps to the sea-worthiness of a 
vessel* upon facts found at a survey 


is admissible, though not conclusive, 
evidence against him, upon an indicts 
ment for carrying cm the same trade in 
another place. Rex ▼. Bartholomevf 
Neville , Peake, 91. Kenyon, C. J. 1791. 

■ 216. A warrant directed to A. and B., 
is returned indorsed by A., but the 
arrest is proved to have been made by a 
person calling' Ipmself B.; this is evi¬ 
dent to charge B. with the arrest. 
Slack v. Brander and Tebbs , sheriffs of 
London and Coulson, 1 Esp. 42. Ken¬ 
yon, C. J. 1793. 

217. An answer to a bill in chancery, 
filed against the defendant by a stranger. 


vcsacj* upuu iawia iuuuu <u a suivb) ,iuieu itgamsi me uciiuufliii t/y a su<uigci| 

at which he was not present.- Thorn - may be read to shew the admission of a 
ton v. Royal Exchange Assurance Com- particular fact, though it is not evidence 
w of a judicial proceeding. Grant v. Jach- 

, hart, and others , Peake, 203. Ken- 


pany, Peake, 25. Kenyon, C. J. 1790. 

211. A clergyman after celebrating 
a marriage, stated to the witness that 
the friends of the wife forbade the 
banns. This is not evidence of that 
fact ; but is an admission by the clergy¬ 
man, of bis waving married the parties 
without banns. Standen v'. Standen and 
others, Peake, 30. Kenyon, C. J. 1791. 

212. Witnesses may be called to prove 
tfhat a deceased witness swore at a 
(firmer trial between the same parties. 
Strutt v. Bovinydon and others, 5 Esp. 
56. EUenborough, C. J. 1803. 

213. Where, in an action for breach 
of promise of marriage, the defendant 
relies upon the general bad character 
of the plaintiff, a* witness may be ex¬ 
amined as to representations made to 
him by third persons,. Foulkcs v. Sell- 
way, 3 Esp. 236. Kenyon, C. J. 1800. 

214. Tne declaration of a person in 
possession, may be received as primd 
facie evidence of ar^breach ofacovenant 
by underletting. Doe d. Mindly v. 
Rickarby , 5 Esp. 4. Alvenley, C. J. 
1803. 

And see Ivat v. Finch, 1 Taunt. 141; 
Peacedblfs v. Watson, 4 Taunt. 16. 

H. Admissions. 

' H. (a) By parties . 

(And see Insolvents, A. (b). Limi¬ 
tation of actions, A. (c) Ba¬ 
ron and Feme, A. (a) 3.) 

215. An acknowledgment by the de¬ 
fendant, that his trade was a nuisance. 


yon, C. J. 1793. 

218. Giving credit in a,particular, 
for a demand of the opposite party, is 
not an admission of the debt. Miller v. 
Johnson, 2 Esp. 602. Eyre, C. J. 1797. 

219. Concessions made for the pur¬ 
pose ef settling matters in dispute, are 
not. evidence. Gregory v. Howard , 3 
Esp. 113. Kenyon, C.J. 1800. 

IS. P. Tvrton v. Benson, l P. Wms. 
496, 7; Harman v. Vanhatton, 2 Vem. 
71 7 . 

220. But admissions before arbitra¬ 
tors arc evidence. Ibid. 

S. P. Westlake v. Collard, Bull. N. 
P. 236. 

221. And any admissions which the 
party would be obliged to make in an 
answer to a bill in equity. Slack v. 
Buchannan , Peake, 5. Kenyon, C. J. 
1790. 

222. A receipt in full, given with a 
knowledge of all the circumstances at¬ 
tending the demand, is a complete bar 
to an action. Bristow et alt. assignees of 
Clark and Gilson, v. Eastman, 1 Esp. 
172. Kenyon, C»3. 1794. 

Ante, F. (a) 120, 121. post, H. (a) 
238. Walker v. Consett, Forrest, 157. 

223. An acknowledgment of a party’s 
band-writing, though made pending a 
treaty of compromise, isevidence against 
him. Waldridge v. Kennison, et alt . 1 
Esp, 143. Kenyon, C. J. 1794. 

* 224. An admission by an indorser of 
Ins * liability made 'without notice of 
the laches of the indorsee, or of the 
legal consequences of such laches, was 
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held not to be binding. Rouse, executor, 231. The examination of a party be- 
v. Redwood, 1 Esp. 155. Kenyon, fore commissioners of bankrupt, is evi- 
C. J. 1794. deuce against him, although part only 

Sed vide Stevens v. Lynch, 12 East, of his deposition was noted down, if lie 
38, cont. as to the latter point. signed such partial minutes aiter they 

225. Upon a building lease of 59 ^ad been read over to him. Milward , 
feet, more or less, the lessee takes 62 assignee of Gates , v. Forbes, 4 Esp. 172. 
feet, but the ground taken agrees with Ellenborough, C. .T. 18ft2. 

the abuttals in the lease, and the lessor 232; Testimony given in court, ad- 
sees the process of the building witfygpt mitting a particular fact, may be used in 
objecting. This is evidence of an ac- an aftfion against the witness; though 
quiescence to go to the jury. Neale d. at the former trial he was prevented 
Leroux v. Parkin and Lambert, 1 Esp. entering into an explanation of the eir- 
229. Kenyon, C. J. 1794. cumstances under which the fact took 

And see Attorney general v. Baliol place, such explanation being then irre- 
College, Oxford, 9 Moa. 411; East India levant. Collett v. Ijord Keith, 4 Esp. 
Company v. Vincent, 2Atk. 83. 212. Le Blanc, J. 1802. 

226. Inventory exhibited by admi- 233. Where the drawer of a disho- 

nistrator in the spiritual court, is evi- noured bill objects to pay the amount, 
dence of assets to the amount stated, on the ground of his having received no 
Hickey v. Hayter , administratrix , 1 Esp. consideration, but says nothing concern- 
313. Kenyon, C. J. 1795. ing the indorsement, his silence in this 

227. An auctioneer who advertises respect is not an admission of the hand- 
for sale “ the property of J. S. a bank- writing of the first indorser. Duncan 
rapt," is precluded from disputing the v. Scott, 1 Campb. 100. Ellenborough, 
bankruptcy of J. S. in an action by the G. J. 1807. 

assignees for the proceeds. Maltby, ay- 234. An answer in chancery, stating 
signee of Duronvcray, v. Christie, 1 Esj). that the defendant “ believes that H. M. 
340. Kenyon, C. J. 1795. was possessed of the leasehold preftiseSi, 

228. Letters written by a party arc mentioned in the bill,” is evidence 

evidence against him, without producing against him in an action of ejectment, 
the answers to such letters. Lord Barry- brought by the executor of H. M. to 
more, administrator, v. Taylor, 1 Esp. sliew that the testator had a chattel in- 
326. Kenyon, C. J. 1795. terest in the property. Doe d. Digby v. 

And see Smith v. Young, 1 Campb. Steel, 3 Campb. 115. Ellenborough, 
439; Randle v. Blackburn , 5 Taunt. C. J. 1811. 

245. 235. Upon an information for a libel 

229. If A. having title to premises in against the proprietor of a newspaper, 

the possession of B., suffer B. to make the defendant is not concluded under 
alterations inconsistent with such title, 38 Geo. 111. cap. 78. sect. 9. by the 
it is evidence to go to a jury of recogni- production of a certified copy of his 
tion of A. of the right of B. Doe d. affidavit ruhless it UfeTstatcd in the jurat, 
Winckley v. Pye , esq. Principal of Bar- that the party before whoni the affidavit 
nard’s Inn , 1 Esp. 364. Kenyon, C. J. was made, had authority from the com- 
1795. missjoners to take it. Rex v. White, 

And see Doe v, Allen, 3 Taunt. 78. 3 Campb. 99. Ellenborough, C. J. 

230. Admissions toy the plaintiff on 1811. 

the record, are evidence for the defend- 236. But in such case the counsel for 
ant, though such plaintiff be merely an, the crown may produce the original 
agent for a third person. Bouerman v. affidavit, and shew by extrinsic evi- 
Radenius, 2 Esp. 653. Kenyon, C. J. dence, that it was made before a person 
1798. of competent authority; after which 

And the court of K. B. discharged a they may proceed to give the general evi- 
rule for setting aside nonsuit. Ibid, and dence, admitted by w 3 Geo. 111. cap. 78. 
7T.R. 663. sect. 11. Ibid. 

And see Lane v. Chandler, (in Scaec.) 237. A bill for business done in a 
3 Smith, 77,81. particular court, is not sufficient to prove 
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that the party is an attorney of that 
court. Green v. Jackson, Peake, 236. 
Kenyon, C. J. 1794, 

Jfi§i See Berryman v. Wise, 4 T. R. 
366 i Cross v. Kaye , 6 T. R. 663. 

238. Ih an action against a shipJ 
owner foT a mariner's share of the pro? 
needs of tjt prise, the defendant produces 
a receipt in full of all demands, Which 
is shewn by the plaintiff ?to have been 
given by him in consequence of a /nis- 
representation by the defendant of the 
amount of the proceeds, such receipt 
is not binding. Benson v. Bennett , 1 
Campb. 394. n. Mansfield, C. J. 1808. 

And see ante, F. (a) 120,121. H. (a) 
222 . 

239. The holder of .. bill overdue, 
gives in a blank schedule, under an in¬ 
solvent act. This is not such an acknow¬ 
ledgment, that the bill has been satisfied, 
as will discharge the defendant, the ac¬ 
ceptor. Ifart v. Newman, 3 Campb. 13. 
Ellenborough, C. J. 1811. 

And see Rex v. Feversh m, 8 T. R. 352. 

240. AJetter by a party, in which he 
speaks of a ship, as his own ship, does 
not conclude him from shewing that 
he used these expressions as agent to 
a third person. Tvlloch v. Boyd , 
Holt. 487. Gibbs, C. J. 1816. 


H. (b) By persons referred ly the parties. 

241. An award made upon a parol 
submission, may l»e given in evidence 
under a count upon the original de¬ 
mand. Kingston v. Phelps , Peake, 227. 
Kenyon, C. J. 1794. 

242. A person agrees to adrtita claim, 
provided J. S. will fhake an affidavit in 
support of it. The affidavit is conclu¬ 
sive. Lloyd v. Willan , ! Esp. 178. 
Kenyon, C. J. 1794. 

s; P. post, H. (i) 2. 

243. The vendee of goods denies hav¬ 
ing received them, but adds, “ If the 
carrier’s servant says he delivered the 
goods, I will pay you.” The answer 
of the servant wnen applied to on the 
subject, may be given in evidence after 
his death. Daniel v. Pitt , 1 Campb. 
366, n. S. C. 6 Esp. 74. Ellenborough, 
C. J. 1807. 

244. A. takes a forged note from B.; 
on its being returned, 11. says, he received 


the note from C. to whom he refers A, 
for information. C.'s statement irf evi¬ 
dence against B. Brbck v. Kent, widows 
1 Campb. 366, n. Ellenborough, C. J/ 
1806. 

k 245. Where an executor refers a cre¬ 
ditor of the testator to A. for information 
respecting the state of the assets, an 
admission by A. is evidence; and A. 
need not be called. Williams, spinster , 
v. Innes and others, executors, 1 Campb. 
364. Ellenborough, C. J. 1808. 

«* 

II. (c) By privies. 

246. In an acticnf against trustees for 
creditors, a declaration of the debtor is 
evidence of plaintiff's debt. Robson v. 
Andrade, 1 Stark. 372. Ellenborough, 
C. J. 1816. 

N. The declaration seems to have 
been made at the time the trust was 
created. 

247. Semble, that iti an action for a 
false return for a fi. fa. an admission of 
the debt by the original defendant is 
evidence against the sheriff, even where 
it is contended that the execution was 
sued out fraudulently, for the purpose of 
covering the goods. Kempland v. Ma¬ 
caulay and another , Peake, 65. Kenyon, 
C. J. 1791. 

Acc Dyke v. Aldridge, 7 T. R. 665. 
S. C. 11 East, 584, n. S. C. not S. P. 
4 T. R. 436. Post, Witness, A. (c). 

248. An admission by a former oc¬ 
cupier of a tenement, in respect of 
which common is claimed, is evidence 
to negative the existence of the right, 
though such tenant be ali ve. Walker v. 
Broadstock, 1 Esp. 458. Thomson, B". 
Worcester, 1795. 

And see post, § 12. 

249. In an action by the trustees of 
an insolvent estate, subsequent declara¬ 
tions of the insolvent are not evidence 
for the defendant. Smith ct alt. v. 
Simmes , 1 Esp. 330. Kenyon, C. J. 
1795. 

250. To prove a bill of sale fraudu¬ 
lent, declarations made by the vendor 
at the time of executing it, are evidence. 
Phillips v. Earner et alt. sheriff of Mid¬ 
dlesex, 1 Esp. 357. Kenyon, C. J. 1795. 

251. Secus, of declarations made at 
any other time. Ibid. 

252. An admission by the principal. 
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is evidence Against the surety; and the of London, v. Cole , 1 Campb* 22. El. 
principal need not be called. Perchard lenboroygh, C. J. 1807. 
and Hamerton, sheriffs of London, v. Tin- And see Mayor, &fc. of London v. 

doll, 1 Esp. 394. Kenyon, C. J. 1795. Chid , 2 Keble, 295 Lord Dorset v. 

And see Dyke v. Aldridge, 7 T. Rjf orter, 3 Keble, 300; Rex v. City of 
665, and 11 East, 584, n. Wmemdon, 1 Vent. 351. S. C. 2 Lev. 231. 

253. But on the execution of an 1 Vem. 254. 2 Vert. 351. Rex v. Jn- 
inquiry under 8 and 9 W. III. cap. 2. hob.,of Woburn, 10 East, 395. Rex v. 
on an indemnity bond, an admission by Inhab. of Hardwicke, 11 East, 378. 
the principal of the 'amount of the 263. In aA action against the sheriff 
damnification was considered inadmis- foirtt false return of nulla bona, where 
sible, and the amount was proved the defence relied upon is an act of bank- 
aliunde. Cutler v. Newlin. Holroyd, ruptcy overreaching the levy, the plain- 
Winchester Spring Assizes, 1819. tiff may give in evidence an admission 

254. So wnere goods are sold to A. made by one of the petitioning creditors, 
on the guarantee of B., A.’s subsequent as to any fact respecting his debt, 
declaration respecting the terms of the Young and Barley v. Smith and Phillips, 
sale, are not evidence against B. Bacon sheriffs of London, 6 Esp. 121. Mans- 
v. Chesney, 1 Stark. 192, Ellenborough, field, C. J. 1808. 

C. J. 1816. Post, Witness, A. (e). 

255. If A. guarantee the payment of 264, A paper signed by the deceased 
such goods as B. shall deliver to C., the owner of a copyhold, stating that an ad- 
declarations of C. respecting the deli- joining garden was not copyhold, but 
very of goods are not evidence against held by him at an annual rent, is evi- 

A. ; C. should himself be called. Evans dence to prove that the garden was not 
et alt. v. Beattie, executor of Beattie, 5 part of the copyhold estate. Doe d. 
Esp. 26. Ellenborough, C. J. 1803. Baggalley v, Jones, 1 Campb, 367. 

256. On an indictment against A. and Ellenborough, C. J. 1808. 

B. for conspiring with others to do an Acc. Ivatt v. Finch, 1 Taunt. 141. 
illegal act, the declarations of any per- Peaceable v. Watson, 4 Taunt. 16. 

sons who are proved to have been parties And see Doe d. Johnson v. Earl of 
to the, conspiracy, are evidence against Pembroke, 11 East, 504. 

A. and B. Rex v. Salter and others, 265. Tty party under whom defend- 
5 Esp. 125. Hotham, B. Kingston, ant in replevin makes cognizance, may 
1804. be examined at the trial; and eonse- 

257. Where in an action for a false quently his declarations are not evidence 

return, an execution against B. at the for the plaintiff. Hart v. Horn, 2 
suit of A. is impeached for fraud, on the Campb. 92. Heatb, J. Kingston, 1809. 
ground that B. had, four months hefore, 266. But in an action for freight by 
jjiued A. for a debt, and had given him the master, the declarations of the 
time for the payment of this debt, the owner Wtte admitted as evidence for the 
affidavit of B., upon which the process defendant. Smith v. Lyon, 3 Campb. 
in such prior suit issued, is evidence 465. Ellenborough, C. J. 1813. 
against A. Penny. Scholey and Dorn- And see Dyhe v. Aldridge, 7 T..R. 
ville, sheriffs of London, 5 Esp. 243. 665. 11 East, 584. Rex v. Woburn, 
Ellenborough, C. J. 1805. 10 East, 395, and observations of Le 

261. In an action for taking insuffi- Blanc, J. ibid. 402. Rex v. Hardwick, 
cient pledges in replevin, the circum- 11 East, 578. 

stance of one of the pledges having re- 267. To prove a forfeiture by under- 
peatedly promised payment to his ere- letting, the declarations of a person 
aitors, and of his having broken such found in possession, are evidence against 
promises, is evidence against the sheriff, the lessee. Doe d. Hindleyv. Rickarby, 
Gwyllim v. Scholey, et alt. 6 Esp. 100. 5 Esp. 4. Alvanle .-, C. j. 1803. 
Ellenborough, C. j. 1807. Sed vide Witness, post, C. (i) where 

262. In an action by a corporation, in covenant against the original lessee 
the declaration of an individual freeman the sub-lessee was himself called. 

is not evidence for the defendant. Mayor 269. One of two lessors in ejectment 
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by several demises* cannot be required 
to impeach the title of the other lessor^ 
thought appear by the evidence, that 
he haSmo interest in the premises. Fenn 
d. Pewtriaa and another v. Granger , 3 
Campb. 177. Ellenborough, C. J, 
1812. 


read to impeach the title of the indorsee* 
even where a note is indorsed when 
over-due. Clipsam v. O'Brien , 1 Esp. 
10. Kenyon, C. J. 1793. 

3^*279. Semble, that in an action by the 
jflBorsee of a promissory note against 
]roe n 


270. But the objection may be waved. 
Ibid. 

Rex v. Woburn, 10 East, 403. 

Acc. Norden v. Williamson, 1 Taunt. 
378. And if he refuses to answer, his 
declarations are evidence. Rex v. Hard - 
wick, 11 East, 579 ; Rex v. Whitley, 1 
M. and S. 636. 

272. In an action for usury, an ad* 
mission by the borrower is nbt evidence 
for the lender. Maugham, gui tam, v. 
Walker, Peake, 163. Kenyon, C. J. 
1792. 

273. But where the testimony of the 
borrower is material, and cannot be ob¬ 
tained by reason of his being out of the 
country, the court will grant a new trial. 
Ibid. 

S. C. upon a motion for leave to com¬ 
pound ; 5.T. R. 98. 

275. In an action for a false return of 
nulla bona, where the instructions for 
the defence came from the assignees, an 
admission by the petitioning creditor, 
one of the assignees, affecting the vali¬ 
dity of the debt, may be given in evi¬ 
dence. Dowden v. Fowle, esq. 4 Campb. 
38. Dam pier, J. 1814. Ante 247,263. 

H. (d) Joint trespasser. 

276. In trespass against a constable 
for an entry under a pretence of a war¬ 
rant to search, evidence may W given Of 
what was said by a joint trespasser to 
induce defendant to join in the trespass; 
this being a motive of action. Goding v. 
Gill. Ellenborough, C. J. Sittings after 
M. Term, 1817. 

H. (e) Co-trustee. 

277. An admission of assets by one 
trustee does not affect his co-trustees. 
Davies v. Ridge and others, 3 Esp. 101. 
Kenyon, C. J. 1800. 

H. (f) By prior indorser.^ 

278. Letters of indorser cannot be 


maker, an admission by the payee 
of his indorsement, is evidence. Mod- 
docks v. Hankey , 2 Esp, 647. Kenyon, 
C. J. 1798. , ' 

280. Where the defence to an action 
against an acceptor is, that after the bill 
will due the amount was settled in ac¬ 
count between himself and the then 
holder, under whose indorsement the 

E laintiff claims, the declarations of such 
older are not evidence, as lie might be 
called and examined. Duckham v. 
Wallis, 5 Esp. 251. Ellenborough, C. 
J. 1805. 

281. So where A. indorsed to B. as a 
security for a running account, and B. 
after the bill became due, indorsed to 
C. an entry or declaration by B. respect¬ 
ing the state of his account with A. are 
not evidence for the latter, unless made 
contemporaneously with the first indorse¬ 
ment. Collevridgc v. Farquharson, 1 
Stark. 259. Ellenborough, C. J. 1816. 


H. (g) By wife. 

282. Admission by wife of a debt 
arising out of a transaction conducted by 
her as agent to her husband, is evidence 
against him. Emerson v. Blonden , 1 
Esp, 142. Kenyon, C. J. 1794. 

283. S. P. ruled in Palethorp v. Fur¬ 
nish, 2 Esp. 511, n. Buller, J. 1783; 
and in Anderson v. Sanderson, 2 Stark. 
204, Holt, 591. Richards, C. B. York, 
i817. 

284. In an action to recover money 
taken from plaintiff’s wife, on the ground 
that it was the produce of goods she 
had been concerned in stealing, what she 
afterwards said when examined on the 
charge of being concerned in the rob¬ 
bery, respecting the money which never 
appeared to have been in the husband’s 
possession, is evidence for the defendant. 
Carey v. Adkins, 4 Campb. 92. Eilen- 
horough, C. J. 1814. 

285. In such an action if fects be 
proved to raise a suspicion that the 
money taken from the wife was the pro- 
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duce of stolen property, plaintiff must 
shew whence the money was derived, 
and that the wife was band fide in pos¬ 
session of it for him. Ibid. 

H. (h) By partner, 

286. Semble, that defendant is con¬ 
cluded by the admission of a debt by a 

E aer who is not joined. Thwaites v. 
lardson, Peake, 16. Kenyon, C. J. 

1790 * * 
S. P. Whitcomb v. Whiting, Doug. 

629, 652. 

287. After primd fade evidence of 
partnership, the declaration of one co¬ 
partner is evidence against both. Nicholls 
v. Dowding* and Kemp, 1 Stark. 81. 
Ellenborough, C. J. 1815. 

288. A nolle prosequi being entered 
as to one defendant, who pleads bank¬ 
ruptcy, an admission by him before he 
obtained his certificate, is evidence 
against the other defendants, after proof 
of a partnership between them. Grant 
v. Jackson, bart. and others, Peake, 203. 
Kenyon, C. J. 1793. 

289. An admission by a partner as to 
a subject not of co-partnership but of 
co-purt-ownership in a vessel, is not bind¬ 
ing on his co-partner. Jaggers v. Bin- 
nings and another, 1 Stark. 64. Ellen¬ 
borough, C. J. 1815. 

11. (i) Guardian, 

290. The C iclarations of the guardian 
on Tecord, are not evidence against the 
infant. Cowling v. FAy, 2 Stark. 366. 
Abbott, J. 1818. 

H. (k) By agent, 

291. Where the defendant’s attorney, 
without his privity, consents to settle 
the action, provided J. S. will make an 
affidavit of the facts, the defendant as 
concluded by spell affidavit, Lloyd v. 
Willan, 1 Esp. 178. Kenyon, C. J. 
1794. . 

And see II. 21 H. 6. fo. 31. pi. 17. 
Godbolt, 291. • Manning's Exch. Pra, 
365, 604. 

292. A representation made by an 
agent at the time , respecting a verbal 


contract entered into with him, is evi-. 
dej^pe to effect his employer. Peto v. 
Hague, 5 Esp. 134. Ellenborough, C. 
J. i804. * 

293. Where a party being applied to 
fcr payment, says “ A. will pay you,” 
an admission made by A. is sufficient to 
bind the principal; and A. need not be 
called. Burt, administrator, v. Palmer, 
5 Esp. 145. Ellenborough, C. J. 1804. 

294. An affidavit in which a person 
describes himself agent in a particular 
transaction, is not evidence of his pos¬ 
sessing such authority; he ought him¬ 
self to be called. Johnson v. Ward, 6 
Esp. 47. Chambre, J. 1806. 

295. But where the principal moves 
to put off a trial upon such affidavit, he 
admits the truth of the allegations which 
it contains. Hid. 

S. P. ante pL 36. And see Gilb. 
Evid. 30. 

296. The circumstance of a party’s 
taking his seat in parliament, is evidence 
to go to a jury oi his having acceded to 
the character of a candidate, and adopt¬ 
ed tbe acts of his committee. Morris, 
esq. v. Burdett, bart. 1 Campb. 218. 
Ellenborough, C. J. and K, B. 1808. 


H. (1) By attorney. 

297. Admissions made by the attor¬ 
ney on the record, for the sake of obviat¬ 
ing the necessity of proving particular 
facts, are conclusive on the client. 
Young and another v. Wright, 1 Campb. 
140. Ellenborough, C. J. 1807. 

298. But statements made by such 
attorney in the course of conversation, 
are not evidence. Ibid. 

Acc. Wilson v. Turner, 1 Taunt. 398. 

299. Declarations made by an attor¬ 
ney in conversation, are not evidence 
against his client. Parkins v. Hawk- 
shaw, 2 Stark. 239. Holroyd, J. 1817. 

N. Qu. whether if the attorney refused 
to be examined as to such statements, on 
the ground of his having derived his 
information from his client, the declara¬ 
tions of the attorney might not be con¬ 
sidered as the declarations of the prin¬ 
cipal ? 

300. A letter from the vendor’s broker 
to the purchaser, explaining the terms 
of a contract, is not evidence against the 
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principal. The broker should be called. 
Mooters v. Abraham, 1 -Esp. 375. 
Kenyon, C. J. 1795. 

N. Sed quaere, unless the letter re¬ 


ferred to a Contract already mode. Fairlie natives on a foreign coast, and thereby 
v. Hastings, lOVes. 123. Ante, pi. 247. preventing them from trading with the 

____• ..a* a *nn i • , • nr* .a a i___ P Vt_ ___ 


301. hi an action against the sheriff] 
for a false return of non est inventus, a 
declaration made* at the time by the bai¬ 
liff to the plaintiff’s attorney as to the 
cause of his not executing the writ, is Evi¬ 
dence, and may be adduced in contra¬ 
diction of his testimony at the trial. 
North v. Milo, height, and another, late 
sheriff of Middlesex, 1 Campb. 389. 
Ellenborough, C. J. 1808. 

302. So m an action for an escape, 
declarations made by the bailiff, whilst 
he had tiie party in custody, are admissi¬ 


ble. Bowsher v. Colley, esq. sheriff q/lby the giving up of boxes in a theatre 


Wilts, 1 Campb. 391, n.«- Ellenbo;ough, 
C. J. 1808. 

303. In an action against A. and B. 
owners of a ship, it is primd facie evi¬ 
dence of ownership, to put in an under¬ 
taking to appear for them, given before 
the commencement of the action by the 
person who subsequently acted as their 
attorney in defending it, in which he 
describes them as owners. Marshall 
and another v. Cliff and another, 4 
Campb. 133. Ellenborough, C. J. 
1815. 

304. An enemy domiciled in a neutral 
;tate, ships a cargo for his own country, 
under the name of a neutral. The vessel 
is captured by a British cruizer, and the 
cargo is, with the privity of the ene¬ 
my, claimed by the neutral and restored 
to him. The enemy cannot sue the 
neutral for the proceeds, though it do 
not appear to be certain, that a full 
knowledge of the facts would have alter¬ 
ed the decision of the court of admiralty. 
De Metton and another v. De Mellon, 
2 Campb. 420. Ellenoorough, C. J, 
1810. 

And the court of K. B. refused a rale 
to set aside nonsuit. Ibid, and 12 East, 
234 . 

305. An admission signed by the obli¬ 
gor’s attorney, acknowledging the signa¬ 
ture of his clientend of the attesting wit¬ 
ness, is presumptive evidence of the 
delivery of the deed. MUward v. Temple , 
I Campb. 375. Ellenborough, C. J. 
1808. 


H. (m) By stranger. 


306. In an action for firing at the 


plaintiff, the declarations of the natives 
are not evidence. Tarleton and others 
v. M'Gauley, Peake, 205. Kenyon, 
C. J. 1793. 

307. The holder, 0f a bill agrees not 
to sue the drawee, provided tne latter 
will make an affidavit that the accept¬ 
ance is a forgery. If the affidavit be 
maifc, though false, the holder is con¬ 
cluded. Stevens and another v. Thacker, 
Peake, 187. Kenyon, C. J. 1793. 

Acc. Beayne v. Beal, 3 Lev. 240, 1. 

308. To prove a consequential 


on account of the tortious act of the 
defendant, the parties must be them¬ 
selves called; the testimony of the box- 
keepeT is not sufficient. Ashley v. Har¬ 
rison, 1 Esp. 48. Kenyon, C. J. 1793. 


I. Degree of evidence. 

I. (a) Best or secondary. 

.1 

310. Proof of the delivery of an in¬ 
strument to a servant, and of notice to 
the master to produce it, will not entitle 
the opposite party to go into secondary 
evidence of the contents. The King v. 
Pearce, Peake, 75. Kenyon, C. J. 1791. 

311. After secondary evidence is ad¬ 
mitted, it is governed by the common 
rules. Therefore, upon notice to the 
defendant to produce a letter written to 
him by the plaintiff, the latter cannot 
read a copy of such letter taken by him¬ 
self. Fisher v.Samuda and another, 1 
Campb. 192. Ellenborough, C. J. 
1808. 

312. To prove an insurance from fire, 
tlfe books of the company are not the 
best evidence. The policy itself must 
be produced. Bex v. Doran, 1 Esp. 
127. Kenyon, C. J. 1791. 

313. Where there are several parts 
of a deed, of which one is in the hands 
of the defendant, who has Notice to 

E reduce it, and the other# are inaccessi- 
le to the plaintiff, he may give a copy 
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in evidence. Doxon v, IJaigh, et alt. 1 321. Where a will of lands 40 yean 

Esp. 409. Kenyon, C. J. 1795. old, appears after search at Doctors* 

314. An attorney cannot be called Commons, to be lost, the probate under 
upon to acknowledge the receipt of a no- the seal of the ecclesiastical court, is not 
tice to produce papers. Read v. Passer , admissible evidence of the contents; 

1 Esp. 216. Kenyon, C. J. 1794. jsuch probate, as far as it relates to the 
Sed vide Spenceley v. Schuleriburgh, disposition of the Veal estate, being the 
7 East, 357. S. C. Smith, 325. act of a court which has no jurisdiction 

31& Where the proceedings in a over the subject matter. An examined 
former cause form the inducement to copy of the will should be produced, 
the action, such proceedings, or a copy Dosed. Ash v. Calvert, 2 Campb. 389. 
of the roll, must be shewn by the plain- EHenborough, C. J. 1810. 
tiff, though all the papers are in the 322. But where it was proved that 
hands of the defendants, who has had a will of lands had been lost, parol 
notice to produce them. Parry, jfkit. evidence of its contents was received 
v. Collis, 1 Esp. 399. Kenyon U7 J. from a person who had heard it read 
1795. over in the presence of the testator’s 

316. Held, that where the copy of a family on the day of his funeral, 
deed is given in evidence, after notice to Anonymous, 2 Campb. 390. Wood, B. 
produce the original, it will be presumed Worcester, 1809. 

that the instrument was regularly exe- 323. An entjy in the register book at 
cuted. Doxon v. Haigh,etalt. 1 Esp. the custom-house, stating that a certifi- 
409. Kenyon, C. J. 1795. cate of register was granted on an affida- 

Sed vide ante, F. (b) pi. 149, 150. vit by A. that he was an owner, is not 

317. The registered memorial of a admissible as secondary evidence of the 

deed is not evidence, without notice to contents of the affidavit. Some person 
produce the deed itself. Molton quitam who has seen the affidavit, and knows 
v. Harris, 2 Esp. 549. Kenyon, C. J. it was made by A. must be called. Teed 
1797. v. Martin and others, 4 Campb. 90. 

318. A witness cannot be cross-cxa- EHenborough, C. J. 1814. 
mined as to the contents of an affidavit 

which he formerly made, unless such 

affidavit, or an office copy, be in court. I. (b) Presumptive, 

Sainthill v. Bound , 4 Esp. 74. Kenyon, 

C. J. 1801. 324. In an action for work done many 

319. Who re two parts of an agreement years since, the defendant may shew 
are signed by both parties, one of which that the plaintiff and*l||s fellow-work- 
is stamped and is in the possession of men were in the habit of coming for 
the defendant; if he refuse to produce their wages every week, though the 
it upon notice, the unstamped part is witness did not actually see them paid, 
receivable as secondary evidence of the Lucas v. Novosilicski, 1 Esp. 296. Eyre, 
contents of the other. Troller v. Horsfall, C. J. 1795. 

1 Campb. 501. EHenborough, C. J. 325. Proof that a letter was sent pur- 
1808. porting to enclose a bill, and that a bill 

N. The circumstance of the unstamped answering the description in the letter 
counterpart’s being signed by the parties was shortly after in the possession of 
appears immaterial. Gamons v. Smith, sUch parties, i§ presumptive evidence 
1 Taunt. 507. _ that he received both letter and bill. 

320. Where one writing is offered as Kieran v. Johnson, and another, assignee, 
secondary evidence of the contents of of Macmastcr , 1 Stark. 109. Bayley, 
another, it is not necessary to prove that X 1815. 

one was taken from the other or that 326. It is premature in the defendant 
they have been collated; it is sufficient to cross examine th<' plaintiff’s witnesses 
if both were copied from the same draft as to the contents of letters which the 
by a person who believes them to be plaintiff has had notice to produce, 
correct.. Ihidf. Graham and another v. Dyster, 2 Stark., 

MedUeott v. Joyner , 1 Mod. 4. acc. 21. EHenborough, C. J. 1816. 
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SPENCE. 

327. Proof that the plaintiff drew a years, it lies upon heT to rebut the pre- 

check on his hanker, payable to the de- sumption of his death, raised by 1 Jac. I. 
fendant or bearer^ the amoftnt of which cap. llJkect.2. Hopewell v. De Pinna, 2 
was received by the defendant himself Campl^A 13. Ellenborough, C. J. 1809. 
from the banker, is not even presump- S. p.Ser Ellenborough, C. J. in Doe 
tive evidence of a loan. Vary et tut. v. JessenjQ East, 85, and 2 Smith, 236. 
ka tutors of Chreatorex v. Gerrish , 4 And see Y. B. 38. H. 6, 27. pi. 8 and 
Esp. 9. Kenyon, C. J. 4801. 9. 5 E. 4. 3 a, pi. 27. Dyer, 329. pi. 

328. To support an averment in an 13. Bishop of Salisbury's case, 10 Rep. 
information for a libel, that Lord St. V. 59, a. Tnome v. Rolfe, 1 Anders. 20. 
was, at the time of the publication^ rst Throgmorton v. Walton, 2 Roll, Rep. 

fiord of the admiralty, it is primd fade. 461. Smartle v. Penhallow, 2 Lord 
iufficient to put in the patent of appoint- Raym. 994,9. Benson v. Olive, 2 Stra. 
merit, bearing a date prior to the publi- 920. S. C. differently reported, 1 Bar- 
cation. Rex v. Buda, 5 Esp. 230. El- ttffjg K. B. 348, and Bunb. 284. Rowe 
lenbofough, C. J. 1805. v^Hasland, 1 Bla. 404. Wilson v. 

329. Where the vendor of goods is Hodges, 2 East, 312. 3 Vin. Abr. 
only able to prove lire delivery of a Averment, F. 3 Bla. Comm. 336. 
package without any evidence of the 334. In debt on bond against execu- 
contents, it will be presumed to have tom of obligor, an inquisition finding 
been filled with the cheapest commodity that the testator was a lunatic, without 
in which he deals. Clunnes v. Pezzey, lucid intervals, at the period of the exe- 
1 Campb. 8. Ellenborough, C. J. 1807. cutionofthebond, is admissible, thougli 

And see Armory v. Delamiric, 1 Stra. not conclusive evidence. Faulder v. Silk 
505. and another, executors of Jervoisc, 3 

330. The presumption that a judg- Campb. 126, more fully, 1 Collinson, 
ment entered up in 1769, to secure an 390. Ellenborough, C. J. 1811. 
annuity, has been discharged by pay- ,JS. P. ruled by llardwicke, C. in Ser- 
ment or release, is not rebutted by evi- geson v. Scaly, 2 Atk. 412. 

dence that the conusor was in enibar- 335. An affidavit verifying a muster- 
rassed circumstances during the remain- roll, upon which it appears that a cer- 
der of his life, and that, in the opinion taiga number of apprentices was on 
of his friends, he never possessed the board when the vessel cleared out, is 
means of satisfying the debt. Willavme primd fade evidence that such appren- 
v. Gorges, 1 Campb. 217. Ellenbo- tices were on hoard when the vessel 
rough, C. J. 1808. sailed. Lacon, knight, et alt. v. Hooper , 

And see ante, Bond, C. et alt. 1 Esp. 246. Kenyon, C. J. 

331. Prooflthat a stage-coach broke 1794. 

down, and that the plaintiff, a passen- 336. So an averment in an indictment 
ger, was greatly bruised, is sufficient to that J. S. is now legally settled in the 
raise the presumption that the accident parish of A. is supported by evidence of 
arose, either from the unskilfulness of his being so settled shortly before the 
the driver, or the insufficiency of the preferring of the indictment. Jlex v. 
carriage; and it lies upon the defendant. Tanner, et alt. 1 Esp. 304. Ashurst, J. 
the owner, to negative both these infer- Hertford, 1795. 
ences. Christie v. Griggs, 2 Campb. 7R, Acc. Blackstone v. Martin, Latch. 
Mansfield, C. J. 1809., „ ^ 113. S. C. 3 Bulst. 30B, 9. And see 

332. A passenger in a vessel rot 2 H, 6, 11 a. Poyne's case, Cro. Jac. 
heard of for two or three years, is 214. Johnson's case, Ibid. 610, 4th 
presumed to be dead; but whether he exception; Bridge's case. Ibid. 639. 
was alive on a certain day is to be col- Ailing's case, 2 Roll. Rep. 65. Dig. 
keted from the circumstances of the 22, 3, 22. Ante Bankrupt, pi. 71. 
voyage. Watson and wife , administra- post, Stamps, B. (a). 

tors of Maxwell v. King , *1 Stark. 121. 337. The non-production of books 

Ellenb Drough, C. J. 1815. upon notice, merely entitles the oppo- 

333. Where the defendant pleads site parties to -give secondary evidence. 
* coverture, and it appears that her hus- It does not authorise the jury to specu- 

band has been absent from England 12 late upon the probable contorts. Cooper 
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and another v. Gibbons, 3 Campb. 364. 
Gibbs, J. 1813. 

338. Acceptance of 'Tent from a third 
person is not a ground for presuming $ 
surrender. Copeland v. Waits and an¬ 
other, executors of Gubbins, 1. Stark. 95. 
Gibbs, C. J. 1815. 

I. (c) Conclusive. 

339. Proof that, at the time when a 
stage-coach was overturned, there were 
more passengers than the statute allow¬ 
ed, was admitted to be conclusive evi¬ 
dence that the accident was attribqgtble 
to that cause. Israel v. Clark and Clinch, 
4 Esp. 2:9. ELlenborough, C. J. 1803. 

K. Negative averments. 


As to negative averments, see ante, 
I. (b) pi. 334. Action on the 
case, plf 4T, 57. Apprentice, pi. 
2 Attorney, pi. 40. Post, Insur¬ 
ance, L. (a). Limitation, A. (c). 
Smuggling, pi. 3. Vendor and 
Purchaser, F. See also Vinn. Select. 
Jur. Qutest. Jib. 2. cap. 12. 3 Bla. 
Comm. chap. 23. Pothier; Traite du 
Contrat d’Assurance, chap. 1. sect. 2. 
num. 24, 78. Quinct. lib. 3. cap. 6. 
pp. Dig. 22, 3, 5. Ibid. 22, 3, 6.' Ibid. 
22,3, 8. Ibid. 22, 3, 13. Ibid. 22, 3, 
18, 1. Green v. Brown, 2 Stra. 1199. 
Frontine v. Frost, 3 Bos. and Pull. 302. 
12 Vin. Abr. (T. b) 64. Smith v. 
Taylor, 1 N. R. 213. Co. Litt. 6, b. 
Thome v. Rolfe, 1 And. 20. S. C. 
Moore, 14. 


340. Where the validity of a seizure 
of smuggled goods is in issue, it will be 
presumed that the seizure was unlawful. 
Aitcheson and another v. Madock, gent, 
one, Sfc. and another, Peake, 162. 
Kenyon, C. J. 1792. 

341. Upon an indictment for killing 
deer without the consent of the owner , it 
is incumbent on the prosecutor to shew 
that such consent was not given. Rex 
v. T. Rogers , 2 Campb. 654. Law¬ 
rence, J. Worcester, 1811. 

Acc. Atkinson v. Hunter , Lutw. 1359. 
Monke v. Butler, l Roll. Rep. 83. Lord 
Halifax's case. Bull. N. P. 298. S. C. 
12 Vin. Alu. Evidence, S. b. 3. Rex 
v. Coombs, Comherh. 57. Bowel v. 
Milbanh, 2 Bla. 851, 3. S. C. 3 Wils. 
355, 66. Aglionby v. Towerson, T. 
Raym. 400. Williams v. East India 
Company, 3 East, 192. Post, Misde¬ 
meanour, pi. 

342. Where a servant has been accus¬ 
tomed to account with her master for 
monies received to his use, without any 
written vouchers, it is not sufficient, t<v 
chaige the servant, to shew that certain 
sums have been received by her; it lies 
upon the master to prove further, that 
she has not paid them over. Evans y. 
Winifred Birch, 3 Campb. 10. Ellen- 
borough, C. J. 1811. 

Acc. Botte v. Potts, 1 Vem. 208. 
Anon. Ib. 136. And see F. N. B. 119. 
D. But see i Wagstaffe v. Bedford* 1 
Vem. 95. 


EXECUTION. 

(And see Sheriff.) 

A. Fieri facias. 

(a) JVhat may be taken under it. 

(b) Irregular. 

(c) Fraudulent. 

(d) Title of sheriff’s vendee. 

(e) Landlord's claim, for rent. 

(f) Sheriff's poundage. 

(g) Liability of sheriff. 

* 

B. Priority in executions. 

1 

A. Fieri facias. 

(And see Pleading, H. (a).) 

«• 

A. (a) What may be taken under it. 

A 

1. Executrix used goods of testator as 
4ier own, and married; after which the 
husband and wife treated the goods as 
their own. Held, that the user subse¬ 
quent to the marriage, was such a con¬ 
version of the goods as subjected them to 
an execution against the husband. Quirk 
and wife , executrix, v. Staines, kid, she¬ 
riff of Londbn, 2 r,sp>657. Eyre, C. 
J. 1798. 

Rule for setting aside nonsuit was dis¬ 
charged on the ground that the first user 
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by the%keduttix, dutrtmhk amounted to 
a devastavit. 1 lias.* and %WS| 29:L And 
aee Manning's Exch. Pracljot. 548, (n) 
Freeman v. Fairlie, 3 Menv. 44. 

3. In an action for a false return ofj 
nulla bona, where the defence set up is, 
fhat the goods were the property of the 
domestic servant of a foreign minister, 
it is open tQ the plaintiff to shew that the 
servant's appointment is merely colour* 
able. JDelvalle v. Plomer, knt. and mn~ 
ether, 3 Campb. 47. EUenborough, C. 
J. 1811. 


A. (b) Irregular. 

3. An execution cannot be impeached 
at nisi prius, on the ground that the 
judgment was not revived by scire facias. 
Habberton and another, assignees of\ 
Grave v. Wakefield, 4 C qmpb. 58. El- 
lenborough, 0. J. 1814. 

4. Or on the ground that m orethan 
entire term intervened between the testa 
and return of the writ. Ibid. 

As to this species of irregularity, vide 
Manning’s Exch. Pract. 17. 

5. The goods of A. cannot be taken 
for the debt of B. although A. represent 
herself as B.’s wife. Edwards v. Bridget 
and another, 2 Stark. 397. Abbott, 
C. J. 1818. 

A. (c) Fraudulent. 

See ante, Evidence, pi. 247, 275. 


him tp remdvethe goods, be cannot sue 
sheriff upon 8 Aim, cap. 14. sect. 1. 
though the undertaking prove to be in¬ 
valid, from not expressing the conside¬ 
ration. Rotherey v. Wood and Atkins, 
esquires , 3 Campb. 24. EUenborough, 
C. J. 1811. 

N. That such an undertaking is net 
within the statute, see post. Frauds, 
Statute of, D. (a). ** 

8. A landloid cannot maintain an 
action for money had and received against 
the sheriff, who sells under a fi. fa. 
without reseiving the arrears of rent. 
Green and others , assignees of Southey v. 
Austin, 3 Campb. 260. EUenborough, 
C. J. 1812. 

And see Smith v. Ritssell, 3 Taunt. 
400. Hoskins v. Knight, 1 M. andS. 245. 


A. (f) Sheriffs right to poundage. 

9. Sheriff is entitled to retain his 
poundage, where execution is set aside 
for irregularity. Bulhm v. Anslty and 
Smith, sheriffs of London, 6 Esp. 111. 
Ellenhororgn, C. J. 1807. 

So upon a co. sa. where defend mt » 
insolvent. Anon, in K. B. 17S >, Imp. 
Sherv 100. Or where he is charged in 
execution. Tidd. 1095, Taylor v. Ward. 
And see post. Shiv, ti. 1. n. MSS. 
vol. D. 

A. (g) Liability of sheriff. 


A. (d) Tide of Sheriff's vendee. 

6. A party entitling himself under an 
assignment by the sheriff, of goods taken 

* in execution, must produce the judg¬ 
ment upon which tne fi. fa. issued. 
Hoffman, assignee of Phelps v. Pitt, gent. 
5 Esp. 22. EUenborough, C. J. 1803. 

. Contra Amner v. Lodington, 8 Rep. 
#96, b. Ibid. 143, a. Eyre v. Woodfyn, 
1 Anders. 277, 2 Bar. Abr. 740, Execu¬ 
tion, Q. Tidd. 1070,1225,6.1 Vez. 195. 
And see Savage v. Smith, 2 Bla. 1101,4.! 
Ante, Ejectment, pi. 21,22. 

A. (e) Landlord?* claim, for rent. 

7. Where the landlqrd accepts an un¬ 
dertaking from the sheriff's officer to 
•pay him a year’s rent, and then suffers 


10. After a false return of nulla bona, 
the plaintiff takes the defendant upon a 
co. sa. This is no discharge to the she¬ 
riff. Wordall v. Smith and another, 
sheriff of Middlesex , 1 Campb. 332. El- 
lenborough, C. J, 1807, 


s B. Priority in executions, 

11. Where a fi. fa. is delivered to the 
sheriff, with directions not to levy till a 
future day, and in the mean time another 
fi.fa. is brought to him, he must exe¬ 
cute the latter writ first. Kempland v. 
Macauley and another, Peake, 65, 6. 
Kenyon, C. J, 1791. * 

S. C. not S. P. 4 T. R. 436. Aec, 
Payne v. Drewe, 4 East, 523. S, C, 
l Smith, 170. 



« » 

EXECUTORS' iUKD /(fcUNtSTRATQRS. 

* ' *' < « 

EXECUTORS* Sd ADMINIS'TRA- ^ *. B.^aj What shall be. * 


14 $ 


TORS. 


(An4see ante, Evidence, pT. 245,277.) 


» *r 

{And see ante. Action, pi. JO, 11. 

povt,^ Insurance, pi. 32. Penal 
action, A. (c) 1.) 

A. Authority. 

B. Assets. 

(a) What shall be. 

(b) How to be distributed. 

C. Executor de son tort. 

(a) Who shall be. 

D. Pleadings by executors. 


A. Authority. 

1. Stated to have bean held that a 
plaintiff suing as executor, in trover 
conversion in his own time, neea not 
prove the death of his testator, where 
there is no plea of ne unques executor on 
the recoid. I loyd, executrix, v. Finlay - 
eon, 2 Esp. 56 r. Kenyon, C. J, 1797. 

But see Hunt v. Stevens, 3 Taunt. 


" 4. Produce of sale of good will of 
public-house, held on by administrative 
for som4 time as tenant at will, is assets. 
JKorral v. Hand, administratrix, Peake, 
74. -Kenyon, C. J. 1791. 

»And see Jury v. Woodhouse, Battles, 
333. 12 Vin. 206, pi. 9. 

5. Executor refers a party to S. S. for 
information respecting the effects of tes¬ 
tator. An admission of assets by J. S. is 
conclusive. Williams, spinster , v. Innes 
and others, executors, 4*c. 1 Campb. 364. 
Ellenborough, C. J. 1 &08. 

6. Inventory exhibited by adminis¬ 
trator in the spiritual court, is evidence 
of assets to the amount therein stated. 
Hickey v. Hayter, administratrix, 1 Esp. 
313. Kenyon, C. J. 1795. 

And see Parker v. Clere, Co. Ent. 
128, 9. 

7. Sperate debts are not assets without 
some presumptive evidence of payment. 
Giles and Headings v. Dyson and Green- 
well, administrators of Seward, 1 Stark. 
32. Ellenborough, C. J. 1815. 

8. After putting in an inventory, it lie% 
upon the executor to discharge himself 
or the items. Ibid, 


B. (b) How to be distributed. 


113. 

2. And it was ruled that if a person so 
suing, make aprofert ir. curiam, the in¬ 
strument need not be produced. Wat¬ 
son and another, administratrix of Max¬ 
well, v. King, 4 Campb. 272. Ellenbo¬ 
rough, C. J. 1815. 

On the ground that the plaintiff had 
offered to produce the instrument, the 
court refusal a rule for a new trial. Ibid. 
S. C. not S. P. 1 Stark. 121. 

And ere Alim v. Dundee, 3 T. R, 125. 
1 Sauad. 275, n, 3. 2 Saund. 47, k. 
Mean v. Marshft Id, 2 Lord Raym, 824. 
BlainfUld v. March, 7 Mod. 147. S.C. 
1 Salk. 285. Elden v. Keddell, o East, 
187. Newman v. Leech, Barnes, 365. 
Franks's Case, Noy’s Maxims, 137. 
Thynne ▼. Protheroe, 2 M and S. 553. i 


(And see post. Insolvent, C.) 

9. Executors cannot be changed with 
a service performed for the testator in 
expectation of a legacy. Lesage v. 
Covsmaker and others, executors, l Esp, 
187. Kenyon, C. J. 1794. 

,10, As against creditors, disbursements 
fe» the cnildren of the deceased sinoe 
his death will not be allowed. Giles 
and Headings v. Dyson and Greenwdl, 
administrators of Seward, 1 Stark* 32. 
Ellenborough, C. J. 1815. 

11. Sembie,th&t an executor4s entitled 
to reasonable charges for collecting the 
debts. Ibid. 1 

12. Payment of the residuary effects 
to the legatee, after the year from testa¬ 
tor's death, without notice of the plain- 



146 


FAIRS AMP. MARKETS. 


tiff> demand* wUl support pfca of 
j^fpadmfaiitrorit. Qwi&dtf and Cotn~ & v *•» 

' t&filChekca ff%S«iiiJwA*'v. deeper, D. PtBAWfon nrauCBCBTORt. 
fo> 276. Keafoa* G A 17RS. gt * 

id see Eefes v. Jjasnbert, Aim* 38. * (And see ante* A. pi. 4, 2.) 

^ PMod. 177; pest, Ti^tT**, p£ $ . * 

’■ 11. An executor is jnstifiedin paying Iff. In air action for premiums dueto 
kmdl 4^ in prefertpeeto a febt on the plaintiff’s testator, the broker cannot 
a^Mjpipnf recovered. agadnsttSletesta^ set off returns offiemian accruing alter 
toK Jjnlt not docketed. Hickey v, Baffajjk' the death of the underwriter., tffaufam. 
ldBi n m W 3* Kenyon, .C.J. 1785.^ , , and others, executors of Houston, v. 
/ Ana the court set aside a/feifegl Robertson, I’ Holt.* 88. Gibbs, C. J. 

verdict for rite plaintiff. 6 T. R. 384. 1615. . 4 s ", * • 

‘ - AcCiStede v. Katie, lBos.fePulC207. And the court of C. P. refused a rule 

And see*2 Saund. 7, n. (5). Tidd. 967. to set aside ihe verdict. /but, 

12. Executors haring assets, are liable And aeeAlnwtt Forrader, 4 Taunt, 
for the exgteases'of th^ftfoem, although 541; Keister y. Easm/12 M. and S. 112. 
*4hey have gfven no 'm&ecthg«Ll. ;:^19^1^k^apledm'^neadbfotiWav^ 
Tuywell v. Heymait andnjmomer, «&»-* to an action of. debt on a judgment 


trix, and executor, £e« 3 Carnph. 298. 
Ellenborough«4C. 4., 1812. > 

Qu. whether in such case foe plaintiff] 
would be md^kdfo%aeimral jttaanssA ? 

■■ . . ■ .. 

- ,?••■■■ f-' # ji «r 

C. Exbcptor PB 9QP TOUT, r 

, " . ' . 1 *■ *i • \ 

■* v / - !, . ■>* ' , 

C..(a) Who shall bet &■ 

/” * ■* 

13. A. and B. are executors ofC.j 
upon the death of A., D. his executor, 
in the life time of B„ possesses himself 
Of the effects of C. oembte, that D. 
cannot he sued by a creditor,, pf C. 
Hall v. Elliott,' executor af^E^CmUm, 
widow, executrix of P,. Codetonlipeake, 

- -■ ;<*jr 


'pm 


86. Ken 
Sed 
li. A 
executor 

Ai$hbrity hf : the.rijc^ 

And sec Asoj^tM 
15.'dr 10 tAn 
goods ofthe 
of right.. Femiiuu v. 

Peat, 1 Esp. 335. Ki 
i.ANDLOR$ Ajgtp TBN. 

1$ But where A. » 

D.,his executo»,and 
wilI/andappoito»E.hM 

„ tri* de ion, tort aiA. 

Jtdrwh, exeaitirmsf 
Start. 37.- 
Aiaf foe court U'%. B.rtfused a rule 
for t a new trial. Ibid. 


ecutof, 

47 « of'au 

fair claim 

g. i 7 ! p 

a 



as execn-ia 


Aldrich, f 


recovered 

docketted, 



intestate; hut not 
ent of bond debts may 
he gj^enin evidence. Hickey y. Hayter, 
administratrix, 1 Esp. 313. Kenyon, 
C. J. 1755, ' ■; 

And the court of K. B. set aside Ha 
nominal verdict, which had been taken 
for thefd»Bttff v 6 T. R. 384. 

Aac .Steele v. fynrke, 1 Bos. and Pull. 
307. Ahd jsee Baker v. Baker , Tidd. 
967. 2 Saund. '9, n. f5). Sawyer v. 
“ ■, 1 T. R. 690. 

fl an executor plead a retainer, 
j udgment recovered, which toge- 
theFtoVer the assets, it is sufficient for 
the plaintiff to falsify either claim. 
Compton v. Bentley, administrator of 
Gomel Bentley, 1 Esp. 343. Eyre, 
,Gi X 1795. «, 

!*& And sec Shelly v. Sachoille , Moore, 
pi. 3. ‘ 


FAIRS AND MARKETS. 


-Tv 


X 1, An uninterrupted u&r during 20 
v ’ ives aprimd /aeto right to a fair 
etj 'tmd ; affords a sufficient an- 
an indictment for a nuisance to 
miE» ? The King v. Smith et aft. 




2. But the pahy mnr be preceded 
against for usurpingthe nanchue. Ibid. 

And see Kora v. Ford, 2 Saond. 172, 
ibid, 17^n. 2. 





FELONY, 

* * 

(And see ante* Action on the cas&J 
A* (ty Evidence, pi. 284,5.) 


A. What shall as. 

(a) Manslaughter. 

(b) Forgery. 

(c) Embezzlement. 

(d) Felony, or misdemeanour * 

B. Pleadings. 

(a) Indictment where necessary. 

(b) lormqf indictment. 
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ployed by oyerfeets at a yearly salary, 
to receive am} pay money, is a Clerk 
and smanf within 39 Geo. III. cap. 85. 1 
AefV. Squire, 2 Stark. 349. Bayley, 

J. York, 1818. 

6. A servant who having received 
money from his master, to purchase 
articles, charges more than he pays, is 
guilty of embezzlement, within Uus act. 
Per Holroyd, J. in Braddick v. Vroaet, 
Exeter Spring Assizes, 1819. **' 


C. 1&idenc^ 



A. What shall be. * 

A. (a) Manslaughter^ 

(And see post, pi. 29.) 

1. An overseer who should remove 
a. sick pauper without that care and 
attention his situation required, where¬ 
by his death was accelerated even for 
an hour, would be guilty of 
slaughter. Diet, per Abbott, J. 
Bellworthy , Wilts. Spring Assizes,' 

And see Y. B. H. 2 E.3, fo. 18, £1.1. 

A. (b) Forgery. 

2. A person who makes a copy of a 
receipt, interpi lating the words " in full 
of an demand*," and produces such 
false copy upon a suggestion of the loss 
of the original, is guilty of forgery. 
Unfold v. Lett, 5 Esp. 109. EUeo- 
borough, C. J. 1804. 

4. A takes a bank-note in the course 
of trade, and passes it to B., from whom 
it is detained at the hank as forged. An 
inspector Cannes the note to A., who 
pays B. the amount, and taking up the 
note, refuses to re-defiver it to the in¬ 
spector, There is not even probable 
cause for charging A. with feloniously 
having the note in nit possession, know 
ing it to be forged. Brooks v. Warwick, L 
Stark. 380. Elknborough, C. J. 1818. 

A. (c) Embezzlement. 

5. An accountant and treasurer, em¬ 


A. (d) Felony or misdemeanour. 

7. That which is declared by statute 
to be a misdemeanor, cannot be a felony. 
Rex v. Wolford, 5 Esp. 62. Hotham, 

B. Chelmsford, 1803. 

B. fLEADINGS. 

B» (a) Indictment, where unnecessary. 

8. If a verdict be found for the de¬ 
fendant, on a justification of words of 
felony, the plaintiff maybe arraigned 
without the intervention of a grand jury. 
Cook v. Field, 3 Esp. 133. Kenyon, 
a J. 1788. 

B. (b) Form of indictment. 

9. Where the property in goods might 
have been easily ascertained, the court 
will not direct a conviction on a count 
laying the property m persons unknown. 
Jut v. Robb/don, Holt, 595. Richards, 

C. B. Durham, 1817. Post, pi. 16. 

10. A count charging the prisoner 
with having counterfeit money in his 
possession at the rime he uttered other 
counterfeit money, must contain a dis¬ 
tinct avenrtfint of the fact of uttering. 
Rex v. Kelly and others , 3 Esp. 28. 

fuller, J, Hertford, 1799. 

11. Ah allegation that when the pri¬ 
soner so uttered the said piece of coun¬ 
terfeit money (referring to a former 
punt) he had other counterfeit money 
in his possession, is insufficient. Ibid. 

12. Several felonies of the same na- 
2 pare may he charged : n the same indict¬ 
ment. Rex v. Jones, 2 Campb. 131* 
Ellettborough, C. J. 1808. 

But see Young v. The King , 3 T. R. 
106. And see R. v. Kingston, b East, 41 . 
L 2 
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43.. But.the judge wUlf.in bk discre- have had a certificate. Rex v. Banks, 

tiom. .confine the evidence to a single 1 Esp. 144,6. Kenyon, C. J. 1794. 

21. On an indictment for stabbing 
14. An upon 43 Geo. III. with intent to resist lawful apprehension, 

cap, 58. sect. 2. fof administering a it, must be shewn that the party appre- 
substaace with intent to procure abor- hending, was either present at thj com- 

tion, need not aver that the substance mitring o;f the offence, or came armed 
was in fact noxious, or that the woman with a warrant.. Rex v. Dyson, 1 Stark, 
was actually with child. Goldsmith'* 246, Xe Blanc#-J. York, 1816. 

case/ *3 Camph. 75. Lawrence,-; J. And see post, Officer, B. 
GW»ier, 1811. * f 22. A felon may be convicted on the 

15rAnd, if averred, these factt.need single testimony of ah accomplice. Rex 
not be proved. Bid. ' v. Jones, 2 Campb. 131. Ellenborough, 

N. So upon an indictment for poison- C. J. 1809. . .. , n 

mo, the poisonous substance need not Acc. Atwood's case, 2 Leach. Cro. 
be proved as laid ; 2 Hale, P. C. 291. Ca. 521, Durham's case, Ibid. 

1 Hargr. State Trials, tl8. Overbuy's 23. Upon an indgstment for putting 
•.case. And see Machally's case, 9 Ci©» away a forged bank-note, knowing the 
Rep. 61, 67. 2 Inst 1191 same to be forged, evidence that the 

16. An in dic tment against an acces- prisoner hai^passed another note of the 
sary to a felony committed by a pers&ri same manufacture, and that several such 
mihnovm, cannot be supported, if it nptef have been brought to the bank 
appears that the principal felon acknow- with different indorsements in his hand- 
ledaed hi#guilrbefnre the grand jury, writingA.evidence from which the jury 
Rex v . ?Wer, 3 Campb. 264. U may infer a knowledge, that the note 
Blanc, J. Gloucester, 1,812. Ante, pi. & mentioned in the indictment was forged. 

17. An averment of the conviction of Rex v. Edward Ball , 1 Campb. 324. 

the principal felon, is supported by the Heath, J. Horsham, 1808. 
production of the record of nis attainder, 8. P. per ill the judges. Rex v. Tat - 

however erroneous the judgment may tersal, I N. R, 93. 

be. Re* v. John Baldwin, 3 Campb. Papers found at the lodgings of 

265. Thomson, B. Monmouth, 1812. tff||fHisoner, and shewn to have been 

* written by him before the crime was 
committed, were offered to prove his 
C. Evidence. insanity, but were rejected on the ground 

that what a party has written, though 

18. On an indictment for arson, the evidence against him, cannot be evi- 
' books of an insurance company are not deuce for him. Rex v. Casaux, Garrow, 
evidence of an insurance, unless notice B., Old Bailey, May 1818. 

has been given to produce the -policy. . 25. Indictment against a bankrupt for 
JRexv. Doran, ! Esp; ,127. Kenyon,' secreting his effects, avers a petitioning 
C. J. 1791. ? ,, creditor’s, debt to three executors of A. 

19. On ab indictment for foiling a if the debt accrued after A.’s death, 

seaman’s will, the will wasa^mitted in the business 'being continued by ’the 
evidence, ■without shewing tost the pro- executors for the benefit of the estate, it 
bate granted thereon had been repealed, must be shewn that all three.were eon- 
Per Bailey, X and Garrow, B., 0. j& J cemed in carrying it on. Rex v. Barnes, 
Dec. 1817. • ~ ; ' 1-Stark. 243. Le Blanc, J. York, 1816. 

And the ruling having been copftimgcl , 26. A general admission by the bank- 
by the twelve judges, roe prisoner whir rupt that M he was indebted to “ the 
executed/ - * ■ r > executors ofA.” is not sufficient. 

20. If stores whh the king’s mark are Jhut. 

, found in the prisoner’s possession, it lid 27. Upon ^an indictment on 42 Geo. 
upon him to discharge himself, either 111. cap. 107. sect. 1. for killing deer 
by producing a navy-board certificate, or in an inclosed park without leave of the 
shewing that the articles Were purchased owner, it lies upon the prosecutor to 
from t person who may be presumed to prove that such consent was not given. 
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Ret v. T. Rog ers, 2 Catnpb. 654, 
Lawrence, J. Worcester, 1611. 

And see Banks v. Pechham, Lill. Ent. 
302. 

28. Where the* property in goods 
might have been easily known, there 
can be no conviction on a count laying 
it in persons unknown, flex v. RabinSon , 
Holt,. 595. Richards," C. B. Durham, 
1817. 

29. Depositions of the deceased, though 
not taken Wholly in the prisoner's pre¬ 
sence, are admissible, if the party was 
re-sworn, and the depositions read; and 
signed in his presence. R. v. Smith, 
2 Stark. 208,and'Holt,614. .Richards,' 
C. B. Newcastle, 1817. 
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CDS- 


FISHERY. 


(And see ante, Evidence, pt 32, post 
Pleading, D.) 


A. To what persons the 

* TOM EXTENDS. 

pH t 

A. (a) In respect of residence. 

* 

1. The parties must be resident in 

London. Lord Barrymore, administra¬ 
tor; v. Taylor, 1 Esp. 327. ‘Kehyon, 
C. 5.1795. 1 

Acc. North v. Winskell, 2 Lutw. 977, 
984; Hem v. Stubbers, Latch. 208. 
1 Roll. Ab. 554, pi. 4; Frumpton v. 
Pettis, 3 Lev. 23. 

Sed vide Jenk. 139, first resolution. 
Andrews y. Clarke, Comb. 109; Mallvm 
v; Heme, 2 Show. 507, (492). 

2. The sending of goods from a shop 
in London, to be put on board a vessel 
lying beyond the bounds .of the city, 
is a sufficient delivery to a foreign 
vendee within the city, t hri ve the 
mayor’s court jurisdiction, nuxham v. 
Smith, 2 Campb. 19, Eilenborough, 
C. J. 1809. 


i v* «r» xwv«7» 

1. A man may presenbe for a several | And see Moravia v. Eloper, Willes, 


fishery in a navigable river, as appur< 
tenant to a manor, without shewing a 
grant from the" crown.' Rogers and ano¬ 
ther v. Allen, 1 Campb. 312. Heatj^iJ. 
Chelmsford, 18ll, 

And see Kinnersley v. Orpe, Dougl. 
56; Anon. Hardres. 407; Keilw. 53. 
pi. 11. MSS. D. 198.' 

2. A several fishery in a navigable 
river is divisible. It may be abandoned 
to the public r-s to the taking of floating 
fish, and preserved as to the dredging 
for oysters. Ibid. 

Sed vide Hard. 407. 


A. 


FOREIGN ATTACHMENT. 

TO WHAT PERSONS THE CUS¬ 
TOM EXTENDS. 


(a) In respect of residence. 

(b) In respect of their relation to the 
suit 

B. HOW AVAILABLE IN COLLATERAL 
PROCEEDINGS. 


30, ibid. 36, n; Morris v. Ludlam , 

2 H. Bla. 362; Banks v. Self, 5 Taunt. 
234. 

A. (b) In respect of their relation to the 
suit. 

3. Semble that a debt due to the 
estate of a deceased person, cannot be 
attached. Lord Barrymore, adminis¬ 
trator, v. Taylor, 1 Esp. 327. Kenyon, 
C. J. 1795. 

Sed vide Marshal v. Wilkinson, Dyer, 
246, a.; Spink v. Tenant, 1 Roll. Rep. 
105; Hodge y. Cox, Cro. El. 843; 
Smith v. Ridges, T. Jones, 165; Horsey 
v. Turges, T Lev. 307. S. C. more fully 
reported, 1 Vent. Ill; Mastersv. Lewis, 
jtSkinner, 516. S. C. 3 Salk. 49. 15. C. 
1 Lord Raym..56; Fisker v. Lane, 2 
Bla. 834. S. C. more fully reported, 

3 Wils. 2^7. 




B. How Available in collateral 

PROCEEDINGS. 

4. To shew that the defendant has 
paid a sum of money to a creditor of 
the plaintiff, as garnishee of the process 



ISO 


FOREIGN JUDGMENT.—FOREIGN L^WS, 


from tiie mayor’s court, the record off 
the judgment with an entry of satisfac¬ 
tion w conclusive, a Jfuxkmm r. Smith, 2 
Campb. 19. Elleaborougb, C. J. 1809. 

5; And no evidence of collusion be- 
tween the plaintiff* in the attachment and 
the gamishe&can be admitted. Ibid. 

Ami see MrDaniel ▼. Hughes, 3 East, 
367; Turbin’s case, 1 Sauni»67, ti. (1). : 
Parrot v. Hen*, Barites, 195. 

6. But such record is only presumptive 
evideri&, that the debt for which .the' 
former action was brought, arose within 
the jurisdiction of the mayor’s court.] 
Ibid. 

And see Anditw* \.Clarle, Carth. 

25*6. ,• ' 


FOREIGN JUDGMENTS. 


B. 


, HOW PROVED. 

' ** • 

When rinding. 


A. .How PROVED, 

1. In an action on a colonial judgment 
it is not sufficient to prove the judge’s 
hand-writing without proof of the seal. 
Henry ▼. Amy, 4 Esp. 229. EUenbp- 
rougn, C. J. i803. 

And the court of K. B. cOhcurred 
with the chief justice. 3 East, 221. 

2. Or it must be proved that the court 
has no seal, and that the document pro¬ 
duced was authenticated in the usual] 
manner. Alves v. Banbury, 4 Campb. 
28. EUenborough, C. J. 1814. 

And see Walker *. Witter, Dougl. 1; 
Collins v. Lord Mathew, 5^ East, 473. 
S.C. 1 Smith, 25, 

3. If the court has a seal, thbugh old 

and disused, it cannot Certify, without 
seal. Cavan v. Stewart, 1 Stark. .$25. 
EHenborough, C. J: 1816. .. v 

A * J__ , * /V ww*,'* ~ 


Tobago, sufficiently proved by a copy of: 
the judgment, and by a witness, who 
bad been resident in the island, swearing 
to the hand-writing of the chief justice, 
and saying that he would have acted 
under the seal appended to'it, as the 
seal of the island. Buchiman v. Rucker, 1 
Campb. 63, EUenborough, C. J. 1807. 


B. Where riejqino. 

5. To entitle a defendant to avail 
himself of a foreign attachment, in A 
colonial court, he must shew that the 
plaintiff was summoned to appear in' the 
court, or at least that he once resided 
within the jurisdiction. Cavan v. Stew¬ 
art, ubi supra. 

6. Where a colonial chancery has 
decreed, that A. pay to B. a certain 
sum, “ first deducting thereout* A.’a 
costs, to be taxed by the master,” such 
taxation is necessary, to complete the 
decree. Sadler v. Robins, 1 Campb. 
253. EUenboroWh, C. J. 1808. 

See”Hoff v. Odber, \\ East, 118. 

7. ’ But an action lies here upon the 
decree* f such court for the payment 
of a definite sum. Ibid. 

8. No action can however he main- 
tamed on the judgment of a colonial 
court, if t|f defendant were never served 
with process, and had no opportunity of 
defending the suiit, notwithstanding the 
practice of such court to proceed upon a 
return of “ served by nailing a copy of 
the declaration to the court-house door.” 
Buchanan v. Rucker, ubi supra. 

And see post. Jurisdiction, pi. 3. 
Fiskem. Lane, 3 Wils. 297,2 Bla. 834. 
S. Cl 'M f Daniel v. Hughes, 3 East, 367. 


FOREIGN LAWS. 

(And see Action on the case, pi. 72 .) 


1. In an action for money paid, to 
prevent the defendant, an infant, from 
being arrested in Scotland, it lies upon 
hjLpi to prove,, that by the laws of that 
country, his infancy would have been a 
defence to the present action, if it had 
been brought there. Male v. Roberts, 3 
Esp. 163. Eldon, C. J. 1800. 

And see Mure ▼. Kaye, 4 Taunt. 34. 


4. judgment in C. P. in the island uffAs to arrests for debt in the Isle of Man, 


see A pp endix VIL 
2. Where the validity of an agree¬ 
ment is impeached by an objection 
founded on trie written law of the coun¬ 
try in which it was made, the law must 
be proved by the production of an au¬ 
thenticated copy. Cfefjf v. Levy, 3 
Campb. 166. EUenborough, C. J. 1812. 
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3. S. P. Millar v. Heinrich, 4 Campb, 
155. Ellenborough, C. 1.1812. 

4. And it is stated to have been held, 
that the unwHtten law of a foreign coun¬ 
try, can rally be proved by documents 
properly authenticated. Boehtlinck v. 
Schneider , (Inglis) assignee of Crime, 
3 Esp. 58. Kenyon, C. J. 1799. 

And that the court of K. B, refused 
or discharged a rule for a new trial, 
moved for on the supposed admissibility 
of parol evidence. Ibid. 


id vide 3 Campb. 167. . 

5. An instrument of divorce under a 
seal, purporting to be that of the syna¬ 
gogue at leghorn, cannot !Ije given in 
evidence vithout proving the law of the 
country by witnesses. Goner, v. Lady 
Lanesborough, Peake, 17. Kemj|».C. J. 
1790. N . f T, 

And see Fremoult v. Dedvrs , I P, 
Williams, 429; Fedubert v. Turst, 
Brown, P. C. 38. . 


FRAUDS, STATUTE, OF. 


*• t*M** 

(And see LANDLorfb aAd tenant.) 

A. (a) p'hen binding. 

t. An indorsement on me draft of. a 
lease, signed by the intended lessee, 
whjreby ne requests the lessor to dispose 
of the premises, asitwiUbemcdmment 
far Mm to fulfil Ms agreement, satisfies 
the Statute. Snippey v. Derrtwit, 5 Esp. 
191. Ellenborough, C.J. 1805. 

2. A verbal agreement to take lodg¬ 
ings from a future day. Is an agreement 
relating to the interest in land, and may 
be abandoned where there has been no 
part execution by entering on the pre¬ 
mises, although the lessor, before the 
rime is arrives for taking possession, 
has, at the request of the lessee, removed 
the advertisement of lodgings from his 
window. Inman v. Stamp, 1 Stork. 12. 
EUeriborough, C. 3. 1815. 

A* (b) How assigned. 


A. Leases. 

(a) When binding. 

(b) How assigned. 

(c) How surrendered. 


' tft***‘ 

f 


3. Assignment of a lease from year 
to year, otherwise than by deed or note 
in writing, is void. Batting, v. Martin, 
1 Campb. 318. Macdonald, C. B. Sus¬ 
sex, 1808. 


B. Sale of lands. 

, (a) WhJ a sufficient signing. 

(b) Agent, who shall be. 

C. Sale of goods. ;-*■ 

(a) What shall be a sufficient de¬ 

livery. -■ ■. 

(b) Signing by the party, what suf¬ 

ficient. 

(c) Act of agent, where binding. 

D. PROMISES Ogr BEHALF .OF THIRD 
FEBSONS. 

(a) Original undertaking. 

(b) Collateral undertaking. \ 

E. Will of lands. 


j A* (c) How surrendered. 

' 4^ Nor can such a lease be surren¬ 
dered to the lessor by parol; therefore 
a yearly tenant who quits in the middle 
of a quarter*under a verbal licence from, 
the landlord, is bound to pay feat to the 
end of the year. MoUett V. Brogue, 
2 Campb. 103. Ellenborough, C. J. 
1809. - J ' . -- « , ■ > , 

And the court refused a role for a 
new tri«£. Ibid; 

*>- N. The premises Were unfurnished 
apartments m a house occupied by the 
lessor. Thef tenant quitted on 29th 
December, and the apartments remained 
unoccupied rill after lady-day, so that 
another year had begun without a regu¬ 
lar notice to quit : but the actioa was 
brought in April. % C. MSS. 
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V i 2 u S.P, Thomson ?. Wilson, 2 Stark. 

3S1- “ Ell enbqjjSogb^C. J. IBIS. 

'And.Me Dupuis, 3 Taunt. 
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B. Salk of,lands. 


C. Sale op Goods, 

C. (a) What shall be a sufficient delivery* 
(And see Stoppage in transitv, 

VENDOR AND PURCHASER, B.) 


B. (a) What a sufficient signing. j 

- ; I 

6. An agreement for the sale t>f a 
house in the hand-writing of the vendor, 
beginning “I. A. B. agree to sell, &c.” 
hut subscribed only by the vendee, is 
binding on both parties. Knight v. 
Crochford, I Esp. 189. Eyre, C. J. 
1794. 

S. P. as to a will. Lemayne v. Stanley, 
3 Lev. 1. 

Acc. Vinn. Inst. Heineecii, 292, n. 2. 
And seed Fonbl. Tr. Eq, 190. Allen v. 
Sennet, 3 Taunt. 169; Welford v. 
Beezley, 1 Wils. 118; Cooke v. Tombs , 
2 Anst.,420. 


B. (b) Agent, who shall he. 

7. An auctioneer is not an agent for 
both parties in a sale of lands; and 
an entry made by him will not bind the 
bidder. Stansfield v. Johnson, 1 Esp. 
101. Eyre, C. J. 1794. 

8. S. P. ruled in Walker v. Constable, 
2 Esp. 659. Eyre, C. J. 1798. 

And the court of C. P. discharged a 
rule for setting aside nonsuit, ibid* and 
1 Bos. and Pull. 306. 

S. P. Buckmaster v. ITarrop, 7 Yes. 
341. Sect vide S.C.13 Ves.456,73. Coles 
v. Trecothick , 9 Ves. 234^ 49. S. C. 
1 Smith, 233, 51; WliterHendon, 
5 Vin. Abr. 524, pi. 45; Emmcrsan r. 
Heelis , 2 Taunt. 38, 43; Kinds v. 
Whitehouse, 7 East, 559, 65. S. C. 3 
Smith, 528, 32 j White v. JPraqtor, 4 
Taunt. 209; Clinan v. m Coohef 1 Sch. 
and L. 31. - 

9. Nor is the rescinding of a contract 
so made, a sufficient consideration for a 
new promise. Walker v. Constable , ubi 
supra. 

^ See Baker v. Smith , T. Raym. 400, 
cited, as to a promise in consideration 
of discharging the defendant from a 
promise of marriage* 


10. An order from the vendor for the 
delivery of goods served upon his ware¬ 
houseman, is a sufficient delivery to the 
vendee. Searle et alt. v. Keeoes, 2 Esp. 
598. Eyre, C. J. 1797. 

11. So the taking of a sample as part 
of the bulk sold, is a part delivery with¬ 
in the statute. Talver and another v* 
West , Holt, 178. Gibbs, C. J. 1816. 

12. So the delivery of such sample to 
the pu$haser’s'agent. Klinitz v. Surry, 

5 Esp. 267. Ellenborough, C. J. 1805. 
S. P. Hinde v. Whitehouse, 7 East, 

558. 3 Smith, 528, S. C. 

13. Upon a sale of wine, vendor’s 
clerk cuts"off the spills from the casks, 
and marks them with the purchaser’s 
initials in the presence of both parties. 
This is a sufficient delivery. Anderson 
v. Scot, 1 Campb. 235, n. Ellenbo¬ 
rough, C. J. 1806. 

14. The shipping of goods in the 
sap>& manner as in previous dealings, is 
an acceptance and actual receipt by the 
purchaser, within the statute of frauds. 
Hart and another v. Sattley, 3 Campb. 
528. Chambre, J. 1814. 

See Astey v. Emery, 4 M. & S. 262. 

C. (b) Signing by the party, what suf¬ 
ficient. 

15. Semble, that the delivery of a 
bill of parcels, in which the name of 
the vendors is printed , is sufficient. 
Saunderson v. Jackson and Hankin, 3 
Esp. 180. Eldon, C. J. 1800. 

S. P. acc. Schneider v. Norris, 2 M. 

6 S. 286. 

16. At all events, a letter signed by 
Ihe vendor referring to the order, will 
take the case out of the statute. Ibid. 

And the court of C. P. discharged a 
rule for a new trial. 2 Bos. and Pull. 
238’. 

And see Allen v. Bennet, 3 Taunt. 
169. 1 Fonb. Treat. Eq. 190. Welford 
v. Beezley, 1 Wils, 118. 
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17. A note signed by the vendor only, 
on d not specifying the name of the ven¬ 
dee , is insufficient. Champion v. Plum¬ 
mer, 5 Esp. 240. Mansfield, C.f. 1805. 

And the court discharged a rule for 
setting aside nonsuit. 1 N. ft. 252. 

As to the second point, see Egerton v. 
Matthews , 6 East, 307. Selw. N. P. 
773, n. 13. Alien v. Bennet, 3 Taunt. 
169. 

18. Where several pieces of goods 

are bought at the same time, hut at 
separate prices, and the purchaser writes 
his name upon one of the pieces for the 
purpose of denoting that he has bought 
it, the sale is binding for the piece that 
is marked, but not for the others. Hodg¬ 
son v. Le Bret , 1 Campb. 233. , Ellen- 
borough, C. J. 1808. f 

19. Where the same broker is em¬ 
ployed by seller and buyer, the entry in 
the broker’s book, signed by him, binds 
the bargain. Neither party, therefore, 
can disaffirm the contract by refusing to 
accept from the broker the bought and 
sold notes, which are merely copies of 
such entry. Heyman v. Neale, 2 Campb. 
337. Ellenborough, C. J. 1809. 

20. But where the vendor counter¬ 
mands the authority of the broker before 
the contract is reduced into writing, 
though after a verbal agreement for the 
sale of the goods, no action will lie for 
the non-delivery. Farmer v. Robinson , 

2 Campb. 339, n. Ellenborough, C. J. 
1805. 

C. (c) Act f agent , where binding. 

21. A memorandum made by the 
vendor’s broker, with the bought and 
sold notes cofKed therefrom, and deli¬ 
vered to, and accepted by, each party, 
will bind both. Rucker v. Cammeyer , 
1 Esp. 105. Kenyon, C. J. 1794. 

S. P. Hinde v. Whitehouse , 7 East, 
559,69. S. C. 3 Smith, 528,36. And 
see Simon v. Metivier, 1 Bla. 599. S. C. 

3 Burr. 1921; Cooper v. Smith, 15 East, 
105, 8; Blagden v. Bradbear , 12 Ves. 
466, 72; Buckmasterv. Harrop, 13 Ves. 
456, 72, 3 ; 6 Ve* 782; 8 Ves. 250. 

22. And semble, that a broker’s bought 
and sold notes bind the parties, without 
an entry in the broker’s book. Dickenson 
v. Lilwal and others, 1 Stark, 128. El¬ 
lenborough, C. J. 181-5. 


V t . • » 

23. If die agent ,hf the vendor i* en¬ 

trusted by both phitiejNith tbe drawing 
up of the terms SIf contract, his 
signature will bind ttte vendee, Hicks 
v. Hankin , 4 Esp. 114. Heath, J. Hert¬ 
ford, 1802. * 

24. A. is instructed by B. and C. to 
act as their broker in a treaty for the 
purchase and sale of sumach. B. after¬ 
wards tells A. that he has concluded the 
bargain, and directs him to prepare the 
bought and sold notes, which are for¬ 
warded to the parties accordingly. C. 
does not return the note, but in the 
course of two days expressed bis regret 
at having sold the sumach. A.’s autho¬ 
rity continued down to the time of his 
minuting the agreement. Chapman v. 
Partridge , 5 Esp. 256. Mansfield, C. J. 
1805. 

25. Defendants employed an agent to 
purchase prize goods, and the auctioneer 
wrote the agent’s initials, with the prices 
in the printed catalogue, against the lots 
sold to him. The defendants afterwards 
wrote to the agent recognizing the pur¬ 
chase. Held, that the entry in the 
catalogue, coupled with the defendant’s 
letter, constituted a sufficient memoran¬ 
dum within the statute. Phillimare and 
others v. Barry and another, 1 Campb. 
513. Ellenborough, C. J. 1803. 

Acc. Allen v. Bennet, 3 Taunt, 169. 
And see Saunderson v. Jackson, 2 B. 
& P. 238; Egerton v. Matthews, 6 
East, 307. S. C. 2 Smith, 389; Cham¬ 
pion v. Plummer, 1 N. R. 252. 

26. A vendor, writing the contract of 
sale under the dictation of the vendee, is 
not an authorized agent for the latter, 
within the meaning of the statute. 
Wright v. Dannah, 2 Campb. 203. El¬ 
lenborough ,<!. J. 1809. 

And see Cooper v. Smith, 15 East, 103. 

D. Promises on behalf of third 
persons. 

(And see Agreement, A. (b).) 

D. (a) Original undertaking. 

26. Where the vendor refuses to de¬ 
liver goods on the credit of the vendee, 
and a stranger undertakes absolutely to 
pay the amount, tlffe promise need not 
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be in writing. *Croft v. Smallwood, 1 
Esp, 121. Ejp-e* C. J. 17$. 

L And see Mateo* v, Wharam, 2 T. R. 
80,; Anderson v. Hayman, 1 H.Bla. 120; 
£*<m« v, Gibson, Selw. 787, n.; Sadler v. 
Point t Sav. 123. Fitzg. 302. 

27. An ^accommodation acceptor, 
who defends an action at the request of] 
the drawer, may recover the costs, as 
money paid to the use of the latter, 
without an undertaking in writing. 
Howes v. Martin, 1 Esp. 162. Kenyon, 
C. J. 1794. 

. a 28. Where a coacBmaker who has a 
lien upon a carriage for repairs, delivers 
it up t to a third person on a promise to 
pay the charges, it i? not within the 
statute, Houlditch et alt, v. Milne, 3 
Esp. 86. Eldon, C. J. 1800. 

29. A. having goods in his possession 
which are liable to a distress for rent 
due from B., promises the landlord to 
jay the rent. No writing is necessary. 


„ And see Tomlinson v. Gill, Arab. 330; 
Read v. Nash, 1 Wils. 305; Williams v. 
Leaper , 3 Burr. 1886. S. C. 2 ffiis,308; 
Castling v. Aubert , 2 East, 325; Bar- 
rell v. Tnusett,4 Taunt. 117. 

D. (b) Collateral undertaking, 

(And see post, Merger, pi. 1.) 

30. A promise by the indorser’of a 
dishonoured note to indemnify the 
holder if he will sue the drawer, is 
within the statute. Wmckworth y. Mills, 
2 Esp. 484. Kenybn, C. J. 1796. 

Sedvide Read* Nash, 1 Wils.305. 

31. A person pretending to be autho¬ 
rized by an election committee, orders a 
tavern- JteepeT to entertain*voters, and 
promises verbally, to see him paid. He 
cannot be sued upon the protfitse; or for 
goods sold; but is liable to, an action 
on the case for the misrepresentation, 
Thompson v. Bond, 1 Campb;4. Elkn- 
borough, C, J. 1807. T 

And see Vendor and Purchase,' 
C. post. , , •' ' 

32. “ 1 guarantee the payment of] 
any goods, which J. S. delivers to X 
N. ’ contains a sufficient statement of ] 
the consideration, though no cross ac¬ 
tion would tie for the non-delivery of 
the goods. Stapp for StedtJ v. hill. 


1 Campb. 242. Eilenborough, C. J. 
1808. 

And the cqtttt of K. B. refused a rule 
for setting aaSmthe verdict. Ibid, and 
9 East, 348. 

63. S. P. admit: Warrington et alt. 
v* Father and Warrington, 6 Esp. 89. 
Eilenborough, C. J. 1807. 

34. But a written proposal to pay a 
moiety of the debt oi another, if the 
creditor will on the morrow discharge 
the debtor, was held not to be binding, 
unless the proposal were accepted in 
writing. Gaunt v. Hitt, 1 Stark. 10. 
Eilenborough, C. J. 1815. 


E. Will of lands. 


35, To prove the execution of a will 
of lauds, it is primd fade sufficient to 
call one of the subscribing witnesses. 
Doe d. Stutebury ter. et alt. v. Smith et 
[tf*. 1 Epp. 391. Keayon, C. J. 1795. 

Acc. Longford v. Eyre, 1 P. Wins. 
. 741.’ And see Holdfast v. Dowsing, 2 
fStra. 1253. S. C. 1 Bla. 8. Bull. N. P. 
264; Gilb.Ev.69; Dyrell v. Glasscock % 
Skinu. 413. 


GAME. 

r A. Penalties. 

(a) Where they attach. 

(b) How recoverable. 

B. Gamekeeper. 


A. Penalties. 

* _ 

A. (a) Where they attach. 

1. j. An unqualified person killing 
lie by accident, incurs no penalty, 
[ton v. Cheeeely, 1 Esp. 123. Bulkr, 

J. 1788. 

2. Seaus, if he afterwards cany away 
the game. Ibid. 

3. Only one penalty can be recovered 
under 5 Aim, cap. 14. for one act. 
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though such act be in contravention of] 
distinct branches of the statute^ Ibid. 

Aoc. Rex y. Loi nHfcT. R. "152. 
And Bee an observatioriwPlbe principal 
case, Selw. 840, and 10 East, 21 n. 

See also Marriott v. Shaw, 1 Comyns’s 
Rep. 274; Regma v. Matthews, 10 Mod. 
26; Crepps v. Durden, Cowp. 640; 
Broohe v. Millike n, 3 T. R. 509; Hex v. 
Bleasdale, 4 T. R. 809; l£we v. Swallow, 
8 T. R. 284; poet. Penal action, A. 
(g); MSS. D. 70. 

4. The penalty of 501. under 25 Geo. 
3. cap. 10 and 15, did not attach upon 
a mere refusal to produce the certificate. 
The party must also have refused to 
give his name and residence. Moltonv. 
Rogers, 4 Esp. 215. EUepborough, C. 
J. 1802. 

And see 52Geo. 3. cap. 93; Sched. L. 
rule 11, 12,13,16. 

5. An unqualified person may join 
one who is qualified, provided he he not 
himself a principal using his own dogs. 
Ibid. 

5. P. Lewis v. Taylor, 16 East, 49* 

6. And where the unqualified person 
comes into the field-with his own dogs, 
the penalty does not attach, if the dogs 
were brought there on a loan to tne 
qualified' sportsman. Ibid. 

7. But the defendant must give satis¬ 
factory proof of the qualification of the 
person he joins. Clarke v. Broughton, 
3 Campb. 328. Ellenborough, C. J. 
1813. 

N. But stat. 52 Geo. 3. cap., 93. 
sched. L. requires certificates to be taken 
out-by all persons assuting,'m any man¬ 
ner, in the taking or killing of game, &c. 


A. (b) How recoverable. 

8. Whilst the law gave past of the 
penalty for killing game to thi poor of j 
the parish, the name of the parish was 
matter of substance; but the whole 
penalty being given to the informer, by 
2 Geo. 3. cap. 19. s. 5. the parish stated 
in the deenuration is now considered 
merely as a venue; and the offence may 
be shewn to have been committed in 
any other parish within the county. 
CieiiA v. Taylor , 3 Esp. 219. Kenyan, 
C.J. Hertford, 1800. 


is. Gamekeeper. 


9. Under 3 Geo. 1. cap. 11. s. 1. it 
was not necessary that a deputation to 
an unqualified gamekeeper, not being a 
servant to the lord, shoulfipexnress mat 
he was appointed to lake and kill the 
game for thi Sole use of the lord. Spurrier 
v. Vale, 1 Campb. 457. Maodom Id, C. 
B. {Chelmsford, 1808, and K. B. 1808. 

- 10. And the presignption of lawwould 
be that he was appointed for that pur¬ 
pose until the contrary appeared. Ibid. 

11. Under this act corporations were 
not excluded from appointing unquali¬ 
fied persona to be gamekeepers. Ibid. 

‘ N. These questions are, set at rest by 
48 Geo. 3. cap. 93. sect. 2. 


GAMING. 

A. Gaming contract, when valid. 

(a) Action, when maintainable on 
original contract. 

(b) On a collateral contract. 

B. Gaming contract, when void. 

(a) At common lam. 

(b) Bf statute. 

ir 

. C. Contract, how avoided. 

4 V 

(a) By action. 

(b) By plea. 

* ■ ~~" 

A. Gaming! contract, when valid. 

w 




. Action, •when- maintainable 
the-original contract. 


on 


- li; Where A. bets 1001. that he will 
trot two horsey 10 miles ’in two hours, 
he may divide tile labour between the 
two horses in any i&ahner he thinks 
proper. Robson V. Hall, Peake, 127. 
Kenyon, C. J. 1792. ‘ 

N< No observation seems to have been 
knade on the illegality of the wager; 




gaming. 


though it appears to have been objec- 
tioriaMe, as Well in respect of the amount, 
as of the subject matter. See Blanton v. 
'JPpe, 2 Wils. 309; Clayton v. Jennings, 
2 Bla. 706; Ximenes v. Jaques, 6T. R. 
499; Whaley v. Pajot, 2 Bos. & Pul. 51. 

2. Money fairly won at all fours may 
be recovered where the sums won and 
lost in the course of the sitting, at no 
time exceed 10/. Bulling v. Frost, 1 
Esp. 235. Kenyon, C. J. 1794. * 

N. This is stated to have been consi¬ 
dered as an action t>f the first impres¬ 
sion ; but see Eggleton v. Lewin, 3 Lev. 
118; Sherbon v. Colbach , 2 Vent. 175; 
Wkitgravev. Chanccy, l Lutw. -180, in 
which it was decidedthat a general inde¬ 
bitatus would not he.« 

3. So an action will lie upon a wager 
of four guineas against six, upon a bond 
Jide horse race; such rape being for 50/. 
or upwards. M l Allester v. Baden, 2 
Campb. 438. Lawrence, J. Stafford. 
1810. 

Acc. dictum per Lord.Kenyon, 3 T. 
R. 706. 

And see Blaxton v. Pye, 2 Wils. 309; 
Johnson v. Bonn, 4 T. R. 1; Whaley v. 
Pajot, 2 Bos. & Pul. 51. 

4. An action may be maintained on a 
wager of a rump and dozen, on the ages 
of the parties. Hussey v. Crickett, 3 
Campb. 168. Mansfield, C. .1. 1811, 
and C. P. E. 1812. 

5. And if a dinner be ordered by a 
person authorized by the respective par¬ 
ties, and the winner pay the amount of 
the tavern bill, it is money paid to the 
use of the loser. Ibid. 

6. Horses to run for sweepstakes to 
be entered before 31st March; all dis¬ 
putes to be decided by the stewards; who 
pronounce m favour of a horse entered 
1st April. In an action against the 
clerk of tire course, by the owner of a 
horse entered in time, the court will not 
open the award of the stewards, unless 
fraud or partiality can’be shewn. Mil- 
burne v, Oliver. Ellenborough, C. J. 
Guildhall, December, 1810. MSS. 

7. A party laying a wager on the 
identify of a third person, cannot set it 
aside on the ground that the opposite 
party had received certain information 
that he was mistaken. Bland y. Collett, 
4 Campb. 157. Gibbs, C. J. 1815. 

& And it is too late for him, on dis- 


covering his mistake, to countermand 
the authority of the stake-holder to pay 
over (he matiMhettsd. ibid. 

A. (b) Upon a collateral contract. 

9 Money lent # upon a parol contract 
for the purpose of gaming, is recoverable 
in assumpsit. Wettenhall v. Wood, 1 
Esp. 18. Kenyon, C, J. 1793. 

5. P. Barjeau v. Watmsley, 2 Stra. 
1249; Robinson v. Bland, 1 Bla. 234, 
47,60,1, 2. S. C. 2 Burr. 1077,80. 

Acc. Alcinbrook v. Hall, 2 Wils. 309; 
Vaughan v. Whitcomb, 2N. R. 413. 

10. A. having laid a wager with B., 
admits C. to a snare; A. wins and pays 
C. his proportion; but before any thing 
is paid by B? he destroys himself. A. 
may Tecover back the payment from C. 
Simpson v. Bliss, Holt, 273. Gibbs, C. 
J. 1816. 

* 

B. ' Gaming contract, when void. 

B. (a) At common law. 

12. A wager upon the contingency of 
a peace between this country and a state 
with which it is at war, is illegal. La- 
caussade y. White, 2 Esp. 629. Kenyon, 

C. J. 1798. 

6. C. 7 T. R. 535. S.*P. Foster v. 
Thackcry, 1 T. R. 57 n; Aubert v. 
Walsh, 3 Vaunt. 267, 

And see Gilbert v. Sykes, 16 East, 150. 
Sed vide Dupays v. Shepherd, 12 Mod. 
216. 

13. The judge at nisi prius will stop 
the trial of a cause where, upon the 
opening of the pleadings, it appears that 
the point in issue is a wager on a ques¬ 
tion of law, in which the parties have no 
interest, llenkin v. Gerss, 2 Campb. 
409. Ellenborough, C. J. and K. B. E. 
1810. 

S. C. 12 East, 248. And’see Brown 
v. Lceson, 2 H. Bl. 43; Grantham v. 
Hawley , Hob. 132; Good v. Elliott, 3 
T. R. 693; Anon, Bunb. 17; Mickle- 
field v. Hepgin, 1 Anst. 133. 

14. An action cannot be maintained 
on a wager which involves ludicrous in¬ 
quiries, tending to the degradation of 
courts of justice. Squires v. Wfushen, 3 
Campb. 140. Ellentorough C. J. 1811. 

15. Or upon a wager whether an un- 



married woman will be delivered 
a child. Ditchbum v, Goldsmith , 4 
Campb. 152. Gibbs, C^J . 1815. 

B. (b) By statute. 

16. A cock-fight, and consequently a 
wager on the event, are illegal.' No 
action will lie therefore to recover the 
amount of such wager. Squires v. Whig- 
hen, 3 Campb. 140. Ellenborough, C. 
J. 1811. 

Ace. 4 Com. Dig. Justices of the 
Peace, B. 42. And see 11 Co. 89 b. 

C. Contract, how avoided. 

C. (a) By action. . 

t 

17. Held, that money paid by one 
party to an illegal wager to the other, 
might be recovered after the event has 
been decided against the plaintiff. La * 
caussade v. White, 2 Esp. 629.' Ken¬ 
yon, C. J. 1798. 

And the court of K. B. refused a rule 
to set aside verdict. Ibid, and 7 T. R. 
535. 

Sed vide ffowson v. Hancock, 8 T. R. 
575; Vandyck v. Hewitt, 1 East, 96, 8; 
Lubbock v. Potts, 3 Smith, 401; Oom 
v. Bruce, 12 East, 225, 6; Clayton v. 
Dilly, 4 Taunt. 165. Ante, Assump¬ 
sit, pi. 84. Post, Insurance, pi. 74. 

$ 

C. (b) By flea. 

18. Where the defendant pleads, in 
avoidance of a bond, that it was given 
to secure money won at a certain game, 
called faro, the particular game is part 
of the issue, and must be proved. Maz- 
zinghi v. Stephenson, 1 Campb. 291. 
Mansfield, C. J. 1808. 

And see Calbome v. Stockdale, 1 Stra. 
495. 


GAOLER. 


A. Liability, for extortion. ^ 
(a) Civil. 

1. Money had and received will lie 
against a gaoler who takes from a pri¬ 
soner a larger sum for bed than is al¬ 
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lowed by the, printed regulations of the 
magistrates, thpugh such overcharge 
may have been sanctioned by custom, 
the accounts passed by the justices, and 
the amount paid oyer to the use of the 
county. Miller v. Axis, 3 Esp. 231. 
Kenyon, C. J. 1800. 

S. C. Selw. 88 n. * 


IMPRISONMENT. 


(And see ante, Action, pi. 12; Action 
on the case, A. (g); post, Officer, 
B. ; Trespass, A.) 

A. What amounts to an impri¬ 
sonment. 

B. When Justifiable. 

A. What amounts to an impri¬ 

sonment. 

1. A warrant of commitment against 
a party previously in custody is not an 
imprisonment, except where, in conse¬ 
quence of such warrant, he is confined 
to narrower bounds. Crowley v. Impey 
and others, 2 Stark. 261. Ellenbo¬ 
rough, C. J. 1817. 

2. The giving of a party in charge to 
a constable, who does not take posses¬ 
sion of his person, will not support an 
action. Simpson v. Hill , 1 Esp. 431. 
Eyre, C. J. 1795. 

3. If, while B. is in the act of un¬ 
lawfully putting A. in irons, C. commit 
an assault upon the latter, he is guilty 
of the fake imprisonment jointly with 

B. Boyce v. Douglas, 1 Campb. 60. 
Ellenborough, C. J. 1807. 

B. When justifiable. 

(And see ante. Felony, pi. 21.) 

- ? 

. 4. A. being id the custody of a watch¬ 
man, B. encourages him to resist. This 
will justify the imprisonment of B. 
While v. Edmunds and others, Peake, 
89. Kenyon, C r J. 1791. 

5. A sheriff is r.ot bound to set at 
liberty a party arrested, unless he re¬ 
ceive a written discharge from the 
plaintiff. Taylor v. Brander and Tebbs , 
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INFANT. 

* 


tkeriMk of London, 1 Esp. 45. Kenyon, 

aiTma; 

Aad tee Withers v. Henley, 1 Roll. 
Bep.241,2; Walden r. Ferny, Latch. 
17,19. Sed vide 2 lint. 382. 

6, After receiving tech discharge, he 
may detain the party a reasonable time* 
to search the office for other writs against 
.him. Ibid. ■ ■: 

And see Withers v. Henley, Gro» Jac. 
S. C. 1 Roll. Rep. 240. « 

. 7. And 24 or 26 hows . will not be 
considered an unreasonable delay. Ibid: 
„ 8. The officer is not bound to make 

the search until the written discharge 
arrives. Ibid., •, 

Stringer v. Stanlaqk, Cro. El. 40% 

9. Talking loudly ifc the street is not 

an offence which will justify a watch¬ 
man in taking the party into custody. 
Hardy v r Murphy and Wedge, 1 Esp. 
294. Eyre, <1 “ 1795. 

10. And the watchman, and a con¬ 

stable who adopts h»aucts,may be sued 
jointly for .rite Ibid. > ■ 

11. Semble, 4 n 3 t the-captain of an 
Indiaman may imprison a passenger who 

* refuses to take the station assigned to 
him on the approach of an enemy. 
Boyce v. BayUm, 1 Campb, 60. Ellen- 
borough, C. 1.1807. 

Acc.dict. per Heath, J.3B. &P. 616. 


INFANT. 

(And see Manning’s Exch. Fra. 139,500.) 

A* Where bound, by act during 
NONAGE. 

B. Where liable to*action. 

(a) Far money ernbezzlttil. 

(b) For necessaries. ./<• - 

(c) On other contracts: * ^ 

(d) Upon new promise. 

* n r ' i. 

C, Plea of infancy. •/. 

(a) How supported. 

(a) When waved. 

P. Guardian on record. 

(a) How far liable for costs. 


A. Where .bound by act during 

\i*yr***:'*\. ;•••, 

]. The attorney ftr the plaintiff its 
ejectment, brought on die demise of an 
infant* makes .a bond rWeCompromise 
with the tenant^who thereupon attorns 
to the infant. The latter at full age 
cannot bring a new ejectment without 
notice. Doe d. Miller v. Nodes, 2 Esp. 
530. Kenyon, C. J. 1797. . 

2. ^Though he should have done no 
act to, ratify the compromise. Ibid. 


B. Where liable to action. 

B. (a) Jbr money embezzled. 

; 3. Semble, that assumpsit lies against 
an infant for money embezzled by him. 
Bristow and pothers, assignees. Sec. v. 
Eastman, Peake, 223, and 1 Esp. 172. 
[Kenyon, C. J. 1794. 


. B* (b) For necessaries. 

4. Infant is not liable for money lent, 
though laid out in the purchase of ne¬ 
cessaries; Probart v. Knouth, 2 Esp. 
472, n. Buller, J. 1783. „ 

5. Or' upon a bill of exchange, ac¬ 
cepted foGmecessaries. Williamson v. 
Watts, spooler, 1 Campb. 553. Mans¬ 
field, C.J. 1808. 

Sed vide William v. Harrison and 
another , Carth. 160; Trueman v. Hurst, 

v. Mowbray, 

drawer does 
lird persons 
inter se. Taylor v. Croker, 4 Esp. 187. 

! Ellenborougb, C. J. 1803. • 

Acc. Ewur, Lane, 2 Atk. 182. Vide 
tamen, Jem* v. Ward, 3 Stark. 330. 

6. It furnishes no defence for the 
acceptor in an action brought by an 
indorsee, even where the infant drawer 
basVshewn his wish to avoid his own 
contract by requesting the plaintiff to 
deliver up the bill. Ibid. 

i$. In an action for money paid in 
Scotland to prevent the defendant, an 
infant, from Wing arrested there, it lies 
upon him to prove that by the laws of 


lT.R.m See also Fisher 
8 East, 330. 

6. But the 
not affect the 


infancy of the 
rights of tl 
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that country his infancy would have 
been a defence agaiasttW present de¬ 
mand. Male v. Mtneets, & Km? 163. 
Eldon,* C.J. 1800* ■# 

And «ee Mure *. Kaye, 4 Taunt. 34. 

9. Money advanced to release an in¬ 
fant taken in execution, maybe recovered 
as necessaries. Clark v. Leslie, 5 Esp, 
38. Alvanley, C. J. 1803. 

And see Finley v. Joule, Id Bast, 6. 

10. But if the infant was in custody 
upon mesne process, it must be shewn 
that the debt upon which she was arrest¬ 
ed was for necessaries. Ibid. 

11. In neither case, however, can the 
lender recover, if his object in advancing 
the money was to enable her to live in a 
state of prostitution.. Ibid. 

12. Regimented* sold t® a member of 
a volunteer corps are necessaries. Coates 
v. Wilson, 5 Esp. 152. EUenborough, 
C. J. 1804. 

13. But not a chronometer sold to a 
lieutenant in the navy out of commis¬ 
sion. Berolles v. Ramsmn, Holt. 77. 
Gibbs, C. J. 1815. 

14. The Question of necessaries is to 
be governed by the real circumstances of 
the infant, not by his ostensible situa¬ 
tion. Ford v. Fodurgill, Peake, 229, 
and 1 Esp. 211. ■ Kenyon, C. J. 1794. 

B. (c) On other contracts. 


19. An expTess proinise after the party 
becomes of age, should be voluntary; ft 
is not binding,, if made under the tenor 
of an arrest. Hatmer v. Killing, 5 Esp. 
102. Alvanley, C. J. 1804. 

S. P. Contra. Withepole*e case, cited. 
Palm. 522. 

, 20. And aemble, that the party should 
be apprized of the option allowed him 
by lawyto rescind or confirm his con¬ 
tracts. Ibid. 

> Cont. Palmer, 522. And see Stevens, 
i. Lynch, 12 East, 38. Ante, Bills 
AND MOTES, pi. 241. 

• V « 

*B. Plea op infancy, 

•# . 1 w , 

C. {a) How supported. 

21. To prove infancy, it is sufficient 
tp produce an examined copy of the 
parish register, Vftd identify tne parties 
by calling persons who know ftnat he 
was horn about the period expressed in 
the register. Leader*. Beany, 1 Esp. 
353. Kenyon, C. J. 1795. 

As to the latter point, see Birt v. 
Barfo»,Dougl. 162, 170. 

22. Where goods am delivered to a 
carrier for an infant vendee, he isnot 
bound, though when the goods reached 
him he is of age. , €hrj$m v. Langfield 
and wife, 3 Campb. 254. EUenborough, 
C. J.J812. 


15. An infant who is a n^pter work¬ 
man, is not liable for work done for him 
by an under-workman in the way of his 
trade. Dilk v. Keighley , 2 Esp. 480. 
Kenyon, C. J. 1796. 

And see WhittingUam v„ HOP, Cro. 
Jac. 494; Whyvml v. Champion , 2 
Stra. 1083, acc. Cont.Bull. N. P. 154. 
12 Vin. Abr. Evidence, (T. b. 4.)... 

16. Infancy is an aipwer to a warranty 

of the soundness of a horse. Ilowlett 
v. Harwell, 4 Campb. 118. , Gibbs, C. J. 
1815. '* 


B. (d) Upon new promise. f 

17. Where the defendant, after full 

age, promises to pay “ when he is able,** 
the plaintiff must prove ability. Cole, 
executor of Cole, v. Saxbu, 3 Esp. 159. 
Eldon, C.J. 1800. r 

18. But here ostensible circumstances 
are sufficient. Ibid. • 


23. But a person is bound by his ac¬ 
ceptance given when of full age, though 
he were a minor when the bill was 
drawn. Stevens v. Jackson and another, 
4 Campb. 164. Gibbs, C. J. 1815. 

C. (b) Where waived. 

24. Payment of money into court; 
with a plea of infancy, is not an admis¬ 
sion of the plaintiff's right of action, 
ultra the sum paid in. Hitchcock v. 
Tyson, 2 Esp. 4f$2, n.< Buller, J. 1796., 

i [ H v 

[ JX Guardian on record. 

f , . * ' *i i , V 

(And tee ante, Evidence, H. (i).) 

. ' * _ . 

D. (a) Bowfar liable. 

25. A person suffering his name to 
appear u guardian on the record, is 
liable for costs to the infant's attorney. 
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as well as to the opposite party. Mar- 
nell, gent, v. Ptokmore, 2 Esp. 473. 
Kenyon, C. J. 1796. 


INFERIOR COURTS. 

(And see Maim. Each. Pra. 399, 423, 

Evans v. Mvnhley, 4 Taunt. 48; Zees 

v. Roger*, ib. 150.) 

A. Courts of requests. * 

1. Semble, that an action will he in 
K. B. upon a judgment recovered in the 
London court oi requests. Coore v. 
Keneday , 3 Hip. 280. Kenyon, C. J* 
1801. * % 

Sedude Foott v. Coore, 2 Bos & 
Full. 588. Tidd. 986. 

2. In such action the plaintiff must 
prove, that the defendqpt was, at the 
tone of the judgment, resident within tlje 
jurisdiction. Ibid. 

3. After the payiqent of money into 
court, a defendant cannpt set up the 
London Court of Conscience Act to de¬ 
prive the plaintiff ol costs. Miller v. 
Williams, 5 Esp. 19. Ellenborough, 
C. J. 1803. 

4. To Subject a plaintiff to costs under 

this act, it is not sufficient to shew that 
he has underwritten policies at Lloyd's, 
without proving that he is an under¬ 
writer by trade. Ibid. » 

And see Qovld v. Colyer, gent. 1 
Smith, 334; Jefferies v. Watts, 1 N. R. 
153; Gray v. Cook, 8 East, 336. 


INFORMER. 


1. If A. upon the suggestion of B., 
make a seizure of naval "stoies, and 
communicate the intelligence to the ad¬ 
miralty, B. is the party entitled to a 
moiety of the penalty, under 17 Geo. 
II. cap. 40. s. 10. Rex v. Banks , 1 EsjA 
144. Kenyon, C. J. 1794. t 

INNKEEPER. 

(And see ante. Carrier, ph 13, note.) 

A. Liability to guests. 

B. Liability for guests. 


A, Liability tp guests, 

1. # A gflwi.taktag exclusive charge 

fey, qpd taming 
the rodm into a slWr-iy may, discharge 
the innkeeper from *h» common law 
liability, ramworth and anothei, as¬ 
signees, v. Packwood, 1 Stark. 249. Holt, 
209. Le Blanc, 1. Lancaster, 1816. 

2. But if the exclusive possession of 
the guest Cease, the liability of the land¬ 
lord revives. Ibid. 

3. An innkeeper is not responsible for 
a loss,from a room Occupied exclusively 
by the guest for the propose of exhibit- 
me’goods for sale. Bwigeis v. Clements, 
1 Stark. 251, n. Richmds, B. Oxford, 
1815. 

4. Or if the loss be occasioned by the 
negligence of the guest. Ibid. 

And the couit of K. B. discharged a 
rule for a new trial. Ibid. Holt, 211, n. 

B. Liabiiity for cur&rs. 

5. An action against the keeper of an 
hotel for washing done for his guests, 
was held not maintainable, without 
proof of his being in the habit of pay¬ 
ing bilk left unpaid by the guests. 
Callard v. White, 1 Stark. 171. EHen- 
borough, C. J. 1810. 


T NQU1RY AND INQUISITION. 

1. After judgment for the plaintiff on 
demurrer to the replication, a lease 
mentioned m the condition of a bond 
set out by the defendant upon oyer, 
need not be proved. Collms v. Rybot, 
1 Esp. F$7. Kenyon, O. J. 1794. 

And see Thtllvsion v. Fletcher , Dougl. 
301, 310, Green v. lliame, 3 T. R. 
301; De Gaillon v. L’ 4igle, 1 Bos. 
and Pull. 368. 2 Saund. 107, n. 2. 

2. But it is not sufficient, after de¬ 
murrer to declaration in the usual form, 
to put m a bond having a .condition 
similar to that mentioned in the sugges¬ 
tion, without identifying the bond pro¬ 
duced with that upon which judgment. 
Hodgkinson v. Maude n, 2 Campb. 121. 
Ellenborough, C. J. 1609. 

See ante, Covenant, pi. 18 , where a 
still greater degree of evidence appears 
to have been required. 

3. Upon a suggestion of breaches after 
judgment by default, the plaintiff must 
prove the condition of the bond, and 





1 


-'V' WfipLVENTS. 

' . ^ ’ I *' ; _ t J ; *t j .*« 

the awards indenture, otirtidfgffj&s well 
as the breach 
Wmt 'S&undp rs^pfiaf^B' 

Hereford, 16031^ P t 
'N. Gift execulin’g a writ of inquiry, 
where some of the counts are bad, tne 
plaintiff may give evidenoe, and take a 
verdict, upon the good counts only .<8ym- 
inonds v. Parminler, 1 Wil£ U|fl. And 
if he incautiously take a gimenrF verdict, 
he may in K. B. set aside his own pro¬ 
ceedings before final judgment. MiiShell 
v. Milbamk, 6 T. R. *199. And sefe Gilb. 

C. P. 130, 1. \ ... 
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INSOLVENTS. 


A, Operation of insolvent acts. 

(a) Protection of insolvents. 

(b) Disabilities (>f insolvents. 

B. Composition with creditors. 

C. Deceased insolvents. 


A. Operation of insolvent acts. 
(a) Protection of insolvents. 

1. "Where statute discharges the 
person of an insolvent from debts con¬ 
tracted before r certain day, the party is 
not personally liable upon a note given 
to a creditor after the day to secure a 
prior debt. Lucas v. Wynton, 2 Campb. 
443. Ellenborough, C. J. 1810. 

Sed vide Afarlts v. Upton, 7 T. R. 305. 

2. But with respect to an indorsee for 
value, it is a new debt, and may be 
recovered accordingly. Ibid* 

Acc. Macdonald v. Bonington, 4 T. R. 
825. 

Sed vide Sharpe v. Ijfgrave , 3 Bos. 
and Puli. 394. 

A. (b) Disabilities of insolvents. 

3. Until assignees are chosen, the pro¬ 
perty which belonged to the insolvent is 
vested in the clerk of the peace, and 
cannot be taken in execution, although 


it remain in the possession of the inaoU 
vent. Kindle v. Bell.and another , "Holt, 
161. Gibbs, C. J. 1816. 

4. If at the time of his discharge, the 
insolvent were proprietor of goods which 
he had pawned, the property vests iu 
the clerk jof the peace, subject to the 
interest of the pawnee. And if the in-. 
solvent, after his discharge, redeem the 
property, it may be taken in execution 
for the newly acquired possessory inte¬ 
rest. Ibid. 

5. To defeat an action by shewing, 
that after the cause of action had. ac¬ 
crued, the plaintiff was discharged under 
an insolvent debtor’s act, it is necessary 
tS^call the clerk of the peace, and to 
give in evidence the order of quarter 
sessions; an acknowledgment by the 
plaintiff is not sufficient/ Scdtt v. Clare, 
3 Campb. 236, Ellenborough, C. J. 

m2. * 

And see Gillam v. Stirrup , Cas. temp. 
Hardw. 145; Savage v. Field, ibid. 186’; 
Win&tanley v. Head, 4 Tauht. 192. 

6. And it appears to have been con¬ 
sidered on a former occasion, that the 
fact, if established, would have been no 
defence. Hart v. Sarah Newman, 3 
Campb. 13. Ellenborough, C. J. 1811.' 

N. But in this case tne attention of 
the court does not appear to have been 
drawn to the usual clause in insolvent 
acts, which vests all the property of the 
insolvent in the clerk of the peace, 
without reference to the contents of the" 
schedule. 

And see Doe v. Telling, 2 East, 257; 
Brown v. Rivers, Dougl. 472. 51 Geo. 
III. cap. 125. sect. 17. 52 Geo. III. 
cap. 165. sect. 10. 

B. Composition with creditors. 

7. A creditor who signs a *deed of 
composition, leaving the amount of his 
debt in blank, binds,himself to the ex¬ 
tent of all existing debts though the deed 
refers to sums set opposite to the name 
of the executing parties. Ilarrhv v. 
Wall, 2 Stark. 195. Ellenborough, C. 3. 
1317. 

And a rule to set aside nonsuit re¬ 
fused. 1 B. & A. 103. 

And see llolmer v. Viner, 1 Esp. 132. 

8. A party who has distinct demands 
against an insolvent, cannot prove ■> t 

‘ M 
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demand under a composition, and, at a 
subsequent period, resort to a surety for 
the remainder. Holmer v. Finer, 1 Esp, 
132. Kenyon, C. J. 1794. 

Acc. Stock ▼. Mawson, 1 Bos. and 
Pull. 286. Ex parte Parquet, 14 Ves. 
493. Mackenzie v. Mackenzie, 16 Ves. 
372. 

And see ex parte D ’ Oliveira , 8 Ves. 84. 

9. Under a deed of composition a cre¬ 
ditor may prove a bill which is notrdue, 
allowing a rebate of interest. Ibid. 

10. And a party to tfye deed neglect¬ 
ing to prove such demand, is precluded 
from afterwards suing a collateral surety. 
Ibid. 

1 11. The plaintiff with other creditors 
' of the defendant, agiees to accept a com¬ 
position. The draft of a%^d, whereby 
the defendfaUissigns all IBs property to 
trustees, in pumuance of this agreement, 
is approved by the 1 plaintiff’s attorney, 
and the deed is executed by the defend¬ 
ant on the faith of the plaintifTs ac¬ 
quiescence. The plaintiff cannot recede 
from his engagement, and by refusing 
to execute the deed, resort to liis original 
demand. Butler v. Rhodes , 1 Esp. 236, 
and Peake, 238. Kenyon, C. J. 1794. 

' And see Anstey v. Mardcn, 1 N. R. 
124. S. C. 2 Smith, 426. 

12. It was covenanted that the insol¬ 
vent should give bills, accepted by the 
defendant, for 10s. in the pound, and 
his own notes for 5s. The plaintiff, who 
signed the deed, obtained the defendant’s 
acceptances for the whole 15s., retaining 
the debtor’s liability for the 5s. Held, 
that though the transaction was void as 
to the last 5s. the plaintiff might recover 
the 15s. Fcize v. Randall, 1 Esp. 224. 
Kenyon, C. J. 1794. 

And the court of K. B. *efused a rule 
to set aside verdict. 6 T. R. 146. 

,N. In the case as reported 6 T. R. 
146, there appears to have been no 
reservation of the remaining 5s.; and 
the opinion of the court was grounded 
on the plaintiff’s obtaining no larger 
dividend than the other creditors. But 
the tiansaction would now be considered 
fraudulent in either point of view. 
Leicester v. Rose, 4 East, 372, 84. 
S. C. 1 Smith, 41. 

And see Cecil v. Plaistow, 1 Anst. 
202; Fawcett v. Gee, 3 Anst. 910; Fitch 
v. Sutton, 5 East, 230. S. C. 1 Smith, 


415. Stdnman v. Magnus, 11 East, 393; 
Walker f v. Seaborne, 1 Taunt. 526. 

l^JJVhere there Is a clause for mak¬ 
ing the composition'-void,' Upless%// the 
creditors execute, it is not invalidated 
by the non-execution of a creditor, who 
accepts an instalment. Jolly ct alt. as¬ 
signees of Norton, v, Wallis, 3 Esp. 228. 
Kenyon, C. *J. 1800. 

But see Vendor and Purchaser, 
F. post: 

14. The execution of an instrument 
containing a proviso, that in default of 
payment of the instalments, the creditors 
pay take possession pf all the insolvent’s 
goods, is not an act of bankruptcy. Ibid. 

15. Plaintiffs and other creditors of 
defendant, entered into an agreement 
with him to accept 20 per cent, in satis¬ 
faction of their debts, one half to be paid 
by defendant within a month, and the 
other by the acceptances o f a third person. 
Ruled, that the plaintiff after receiving 
the composition, might sue for the resi¬ 
due of the original debt. Stdnman v. 
Magnus 2 Campb. 124. Elleuborough, 

C. 3. 1808. 

But the verdict for the plaintiff was 
set aside in K. B. the L. C. J.’con¬ 
curring. Ibid, and 11 East, 390. 

16. And where plaintiffs signed au 
agreement to take the defendant’s notes 
fr». the payment of the amount, of their 
respective demands by instalments, pro¬ 
vided the rest of the creditors would do 
the same, it was held, that the signing of 
the other creditors was a sufficient con¬ 
sideration for the plaintiff’s promise.; 
and that the latter could not resort to 
the original cause of action, without 
shewing a breach of the agreement on 
the part of the defendant. Bonthbey 
and others v. Sowd.cn, 3 Campb. 175. 
Ellenborough, C. J. 1812. 

And see Cranley v. Hillary, 2 M. & 
S. 321. 

17. Where creditors agree to take a 
composition to be secured partly by the 
acceptances of a third person and partly 
by the notes of the debtor, and to exe¬ 
cute a deed containing a clause of re¬ 
lease, the debtor cannot be sued by a 
creditor who has promised to come in 
under the agreement, but refuses to 
execute the deed notwithstanding the 
notes and acceptances have been ten¬ 
dered, and the deed has been executed 
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I& 


by all the other creditors. Bradley v. 
Gregpry , 2 Campb* 383.,JEU«jboroygh, 
C. f. yuo. . f ; f-' v 

18. A creditor who, after executing 
a composition deed, discovers that the 
debtor has committed an act of bank¬ 
ruptcy, may sue out a commission of 
bankrupl. Doc d. Pitcher f v. Anderson 
.tud another, 1 Stark. 262. /JEUenbo- 
rough, C. J. 1816. 


C. Deceased insolvents. 

19. Where all the creditors of -ft per¬ 
son who dies insolvent, agreed to a 
rateable distribution of his effects, for 
which purpose the assets were to be as¬ 
signed to trustees, it was held, that one 
creditor who refused to execute the deed 
of assignment, could not sue the ad¬ 
ministratrix on his original demand. 
Brady v. Shcil, administratrix, Sfc. 1 
Campb. 147. Mansfield, C. J. 1807. 

20. The creditors of a deceased in¬ 
solvent may be compelled in equity to 
accept a rateable distribution. Ibid. 

And see Meux v. Ilowcll, ^ East, 7, 
9, lO. Tolputt v. Wells, 1 M. & S. 395. 


INSURANCE. 


(And see ante. Covenant, pi. 1,5, 6.) 

A. Parties to the contract. 

(a) Who may he insured& 

(b) Who may beinsurers. 

B. Subject matter. 

(a) How described. 

(b) Prohibited goods 

(c) Commerce with the enemy. 

(d) Illegal voyage. 

te) Property of master and mo-, 
liners. 

C.- Interest op tiie insured. ' 

(a) Expected profits. 

(b) Prize. 

(c) Trust property. 


(d) Double insurance. 

(e) Interest , how described. 

(f) How proved. 

D. Ship. 

(a) Seaworthiness. 

(b) Neutrality. 

E. Risk. 

t (a) Risks insured against by the 
chmmon policy. 

(b) Risks excluded by the common 

memorandums. 

(c) Duration of risk. 

(d) Short interest. 

F. Policed 
♦ . 

(a) Stamp. " 

(!>) Alteration. 

(c) Valued policy. 

(d) Description of the object in¬ 

sured. 

Vi 

(e) Construction of usual memo¬ 

randum. 

G. Warranties. 

(a) What shall amount to a war¬ 

ranty. 

(b) How construed. 

(c) Neutrality. 

(d) Time of sailing. 

(e) Sailing with convoy. 

* 

H. Representations. 

(a) y/ten material. 

(b) How made, 

(c) How construed. 

I. Concealment. 

(a) When material. 

K. Misconduct. 

(a) Delay. 

(b) Demotion. 

(c) Negligence. 

(d) Carrying simulated papers. 
M 2 
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(c) Irregular clearance. 

(f) Breach of convoy act. 

Li* Loss. 

(a) By perils of the seas. 

(b) By fire. 

(c) By' capture. 

(d) By detention. 

(e) By barratry. 0 

(f) General average. 

(g) Particular average. 

(h) Stranding. 

M. Abandonment. • 

(a) Where allowed. 

(b) At what tinted 

(c) In what form. 

■' o 1 2 * 

N. Adjustment. 

(a) How made. 1 

(b) Effect of. 

■<r' * 

O. Action. ' ^ 

(a) Notice of loss. 

(b) Limitation of action. 

V . Evidence. 

(a) Mode of proof. 

(b) Competency of witnesses. 

Q. Insurance broker. 

(a) His rights. 

(b) Duty and liability. 

R. Fire insurance. 

* 

A. Parties to the Contract. 

A. (a) Who may be insured. 

And see post. Partner, A. (c.) 

1. Under the general issue the defend¬ 
ant cannot give evidence that the par¬ 
ties interested are become alien enemies. 
Harman and others v. Kingston, 3 Campb. 
153. Ellenborough, C. J. 1811. 

ibid the court of K. B. discharged a 
rule for a new trial. Ibid. 

2. And had the feet been pleaded, it 


would not have been established by 
proving that the parties, at the time the 
insurance ’was-effeefed, were resident in 
a place which nas since been annexed to 
the enemy’s territories. Ibid. 

And see Alien, 3, 4, 5, post, B. (b) 

F. (d). G. (c). P. (a). Dougl. 732. 

A. {b) Who may be insurers. 

3. If merchants raise a joint fund, 
and underwrite each other’s property 
[severally, the insurance is legal, though 
Ipsses be paid oat of the joint fund. 
Harmony. Millar, 2 Esp. 513. Kenyon, 
C. J. 1796. See 1 Taunt. 6. 

4. A policy by a club of mutual un¬ 
derwriters, where the members are not 
responsible for the solvency of each 
other, is valid, although the sums which 
each member engages, depending on the 
amount for which he is insured, cannot 
be specified on the policy. Dowell v. 
Moon , 4 Campb. 166. Gibbs, C. J. 
1815. See Reed v. Cole, 3 Burr. 1512. 

B. Subject ■'Matter, 

B. (a) How described. 

5. An insurance of goods and mer¬ 
chandize, will cover dollars, if entered 
a* the custom-house. Thomas v. Royal 
Exchange Assurance Company. Dampier, 
J. Cornwall Summer Assizes, 1815. 

6. But not bank notes. Ibid. 

S. C. not S. P. 1 Price, 195. And see 
ante. Assumpsit, pi. 78. Barbe v. 
Parker, 1 H. B. 283. 

B. (b) Prohibited goods. 

7. A policy on goods is entirely vi¬ 
tiated if any part consist of naval stores, 
exported withot^A licence. Parkin v. 
Dick, 2 Campbffhl. Ellenborough, 
C. J. 1809. 

Acc. Wilson v. Marryatt , 8 T. R. 46. 
Bird v. Pigou, Selw. 929. Agreement, 
39. 

B. (c) Commerce with the enemy. 

8. Goods purchased in an enemy’s 
country, by a subject residing here, 
may Be insured. Bell v. Potts , 2 Esp. 
612. Buller, J. 1798. 
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And see Fayle v. Bourdillon, 3 Taunt. 
546. Ante, Bills# pi. 69. The Ann, 
Smith, Dodson, 223. * ' 

9. A voyage to Copenhagen com¬ 
menced after the period at which that 
place, according to the capitulation pub¬ 
lished in the Gazette, was to be restored 
to the enemy, but before any certain 
intelligence had arrived of the actual 
evacuation, is legal, where it appears 
that the object, of the adventure was not 
a trading with tttfe enemy. Atkinson v. 
Abbott, I Campb. 535. Ellenborough, 
C. J. 1808. 

And the court discharged a rule for 
a new trial. Ibid, and 11 East, 135. 

10. An insurance on goods to be de¬ 
livered in a neutral port on account of a 
neutral resident in another neutral port 
in the occupation of the enemy, is valid. 
Bromley v. Hesscltine, 1 Campb. 75. 
Ellenborough, C. J. 1807. 

11. Or if he be resident in the ene¬ 
my’s country. Ibid. 

And see Morgan v. Oswald, 3 Taunt. 
554. 

12. Semble, that it would be other¬ 
wise where the goods are to be delivered 
at the port occupied by the enemy. Ibid. 

13. A voyage to a country in which 
British commerce is interdicted, and 
with which there is no diplomatic in¬ 
tercourse, is legal, if no positive acts 
or declarations of hostility have taken 
place. Muller v. Thompson, 2 Campb. 
610. Ellenboi jugh, C. J. 1811. 

14. A pobey allowing the vessel to 
trade to any ports in a particular dis¬ 
trict, within which tljere are some hos¬ 
tile ports, is good, unless it appear that 
it was in contemplation to proceed to a 
hostile port. Ibid. 

Recognized in Gall v. Dunlop , 7 
Taunt. 204. 2 Marsl^A53. See ante. 
Evidence, K. ||P 

15. A voyage begun before the day 
on which the licence expires, continues 
to be protected, although the vessel be 
prevented by stress of weather, from 
completing the voyage within the time. 
Groning v. Crockett, 3 Campb. 88. El- 
lenborough, C. J. 1811. 

16. And where the insurance is at 
and from the port, and the vessel is 
ready to sail within the time, the under¬ 
writers are not discharged by her being 
detained in port by contrary winds. 


165 

Schroder v. Vaux, 3 Campb. 81, n. 
Ellenborough, C. J. 1811. 

And the court of K. B. refused a rule 
for a new trial. • Ibid, and 15 East, 53. 

See Sijfken v. Allnutt , 1 M. & S. 39. 

17. A prospective licence granted after 
a voyage from an enemy’s country has 
commenced is inoperative. Henry (or 
IlentyJ v. Stanifofth, 4 Campb. 470. 1 
Start 254. Ellenborough, C. J. 1815. 

18. But if the parties contemplated 
the obtaining of a regular licence, the 
premium may be recovered back. Ibid. 

And the court discharged a hale for a 
new trial. Ibid. 

19. Where an enemy’s colony is re¬ 
cognized incidentally by a British act of 
state, as no longer under tKe dominion of 
the enemy, Subject may trade to that 
colony ^ without a licence Blackburn 
and another v. Thompson , 3 Campb. 
61. Ellenborough, C. J. 1811. 

And the court discharged a rule for 
a new trial. Ibid, and 15 East, 86. 

And see Johnson v. Greaves, 2|Xaunt. 
344,55. 

20. A licence to sail to an enemy’s 
country, notwithstanding any thing con¬ 
tained in the order of council, in April, 
1809, was held not to legalize an insur¬ 
ance on the vessel, being the property 
of an alien enemy. Gregg and another 
v. Scott , Holt, 129. Gibbs, C. J. 
1815. 

21. A licence to “ British or neutral 
merchants” to import goods in a vessel 
bearing any flag except the French, au¬ 
thorizes the employing a vessel belong¬ 
ing to any other hostile nation. Hagedom 
v. Reid, 3 Campb. 377. Ellenborough, 
C. J. 1813. 

22. But if the goods be shipped at a 
hostile port, it will be presumed that 
they are the property of tne enemy, and 
positive evidence must be produced to 
shew that they come within the terms 
of the licence., Ibid. 

j Sed vide Robinson y, Touray, 1 M. 
and S. 217. * 

23. A licence “ to A. and B. on behalf 
of themselves and other British neutral 
merchants, permitting the vessel J. G. 
to sail in ballast from London to Holland, 
notwithstanding any thipg contained in 
H. M.’s order in council of' 26th April, 
1809,” held to be insufficient to legalize 
a policy on the ship in this voyage on 
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behalf of the owner, an alien enemy. 
Gregg and another v. Scott, 4 Campb. 
339. Gibbs, C.J. 1815. 

And see Muller v. Gcfnon, 3 Taunt. 
394; Gray v, Lloyd , 4 Taunt. 136; 
Wamhouter. Come, ibid. 178. 


B. (d) Illegal voyage. 

24. An insurance upon a vessel licensed 
to sail without convoy, is not vitiated by 
a mis-description of the force of the 
vessel in the licence. Edwards v. Foot- 
ner , 1 Campb. 530, 2. Ellenborough, 
C. J. 1808. 

25. A voyage tc a p’ace within the 
limits of the South Sea Company’s char¬ 
ter, is not legalized by af> retrospective 
licence. Hobbs v. Hannatn, 3 Campb. 
93. Ellenborough, C. J. 1811. 

And see Bell v. Janson , 1 M. and S. 
201; Jacob v. Jansen, 3 Taunt. 534. 
Supra, B. (b) 17, 18; Toulmin v. Ander¬ 
son, 1 Taunt. 227; Hodgson* v. Fullar - 
ton, 4 Taunt. 787. 

26. Although the goods brought home 
are the proceeds of the outward cargo 
of a ship, to which a prospective licence 
was regularly granted. Cowie v. Barber , 
4 Campb. 100. Ellenborough, C. J. 
1814. 

And the court set aside a verdict for 
the plaintiff. 

N. The reporter states that the plain¬ 
tiff was nonsuitedbut in 4 M. & S. 16, it 
is said that the court set aside a verdict 
found for the plaintiff, under his lord¬ 
ship's direction. 


B. (e) Property of master and mariners. 

27. A policy on money lent to the 
captain, payable out of the freight, is 
illegal upon the face of it, and tne as¬ 
sured can neither sue for a loss, nor 
recover back the premium'. 

Wilson v. Royal Exchange Assurance 
Company, 2 Campb. 626. Ellenborough, 

C. J. 1811. 

And see Pothicr, Traite du Contrat d’ 
Assurance, chap. 1. sect. 2. num. 36, 9. 
King v. Glover, 2 N. R. 206 ; Siffken 
v. Allnutt, 1 M. & S. 39,40. post. Lien, 
A, (a). 


C.. Interest. 

(And see post, E. (d).) 

C. (a) Expected profits. 

28. An expectation of commissions 
upon the freight of goods not loaded a* 
the time of the loss, is not an insurable 
interest. Knox v. Wood, 1 Campb. 543. 
Ellenborough, C. J. 18$. 

See Flint v. Le Mesurier, Park. 
Davidson v. Willasey, 1 M. and S. 313. 

29. But profits upon a cargo actually 
loaded, are capable of being ascertained 
and may be insured even in an open 
pcflicy. Eyre and another v. Glover, 

3 Campb. ’276. Ellenborough, C. J. 
1812. 

And the court of K. B. refused a rule 
for a new trial; 16 East, 218. 

And see Forbes v. Aspinall, 13 East, 
323; Forbes v. Cowie , Park, post, pi. 
62, 64. Witness, C. (h). 

C. (b) Prize. 

30. The captors of property taken in 
a joint expedition by the navy and army 
against a land fortress, have an insurable 
interest from the moment of the capture. 
Stirling , bart. v. Vaughan, 2 Campb. 
225. Ellenborough, C. J. 1809. 

And the court of K. B. discharged a 
rule for a new trial. Ibid, and 11 East, 
619. 

And see Routli v. Thompson, 13 East, 
274, 9, 88. Pothicr, Traite du Contrat 
d* Assurance, chap'. 1. sect. 2. num. 38. 

31. A condemnation in the admiralty 
efiurt, is conclusive evidence of property 
in the captors. Stirling v. Vaughan, 
2 Campb. 225, {LEllenborough, C. J. 

1809. , m . 

C. (c) Trust property. 

32. An executor has an insurable in¬ 
terest in a life annuity granted to the 
testator. Tidswcll v. Ankerstein, Peake, 
151. Kenyon, C. J. 1792. 

C. (d) Double insurance. 

33. Freighter covenants to pay the 
owner the lull value of the ship if lost; 
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the latter has still an insurable interest. 
Hobbs v. Ilannam, 3 Campb. 93. El¬ 
lenborough, C. J. 1811. 

Acc. Marsh. Ins. 146. Newby v. Reed, 
1 Bla. 416. Abb. 25. Sed vide Pothier, 
Tiait6 du Contrat d’ Assurance, chap. 
1. sect. 2. num. 33. 

34. A creditor insuring the life of his 
debtor, and charging his accounts an¬ 
nually with the premiums, has no further 
interest in the policy than as an indem- 
nity; and if after the settlement of the, 
accounts, the creditor receive the sum 
insured from the insurers, the amount 
may be recovered by the executors of 
the debtor, in an action for money 
had and received. Holland, executor of 
O'Hara, v. Smith, executor of Kendrick, 
6 Esp. 11. Ellenborough, C. J. 1806. 

35. In an action on a valued policy, 
it is no defence that the assured have 
received the amount of this valuation 
from underwriters on another policy, if 
the subject matter insured be of a value 
equal to the sum received and that 
sought to be recovered. Bousfield r. 
Barnes, 4 Campb. 228. Ellenborough, 
C. J. 1815. 


C. (e) Interest, how described. 

36. An averment that A. is interested 
in the whole sum insured, is supported 
by evidence of his being jointly interest¬ 
ed with B. Page v. Fry, 3 Esp. 185. 
Eldon, C. 3. 1800. 

# See Feisc . Aguilar, 3 Taunt. 506. 

37. Especially where A. was origi¬ 
nally the sole owner. Ibid. 

And the court of C. P. discharged a 
rule for a new trial. Ibid, and 2 Bos. 
and Pul. 240. 

Sed vide Bell v. Ansley, Selw. 920. 
S. C. 16 East, 141M. # 

38. So it ifras held that the interest 
might be averred to be in A. though the 
policy laid it in A. and B. Marsh v. 
Robinson, 4 Esp. 98. Le Blanc, J. 1802. 

39. The parties interested are de¬ 
scribed in the policy, as “ trustees of A. 
and Co.” This may be considered their 
stile of dealing for this purpose. Hibbert 
and others v. Martin, 1 Campb. 538. 
Ellenborough, C. J. 1808. 

S. C. not S. P. Park, 299, n. and see 
Wright v. Welbic, 1 Chilly, 49. 


C. (f) Interest, how proved. 

40. Interest in ship is sufficiently 
proved by acts of ownership. Amery 
v. Rogers, 1 Esp. 207. Kenyon, C. J. 

1794. 

Sed vide ante, Evidence, pi. 108. 

41. Until contrary evidence is offered. 
ThSmas and others v. Foyle, 5 Esp. 88. 
Ellenborough, C. J. 1803. 

S. P. Robertson v. French, 4 East, 136. 

42. But the production of the register 
is conclusive. Marsh v. Robinson, 4 Esp. 
98. Le Blanc, J. 1802. 

S. P. Camden v. Anderson, 5 T. R. 
709. Sed vide M'lxter v. Humble, 16 
East, 169.lSv 

43. The interest in goods is proved by 
the productionof the bill of lading, and 
by the testimony of the captain that he 
had the packages on board. M‘Andrew 
v. Bell, 1 Esp. 373. Kenyon, C. J. 

1795. 

44. The custom-house copy of the 
searcher’s report, produced by tne officer 
in whose custody it is lodged, is evidence 
of the actual shipment of the goods 
therein specified. Johnson ▼. Ward , 6 
| Esp. 47, 8. Chambre, J. 1806. 


D. Ship. 

D. (a) Seaworthiness. 

45. A vessel which is defective in sails 
necessary to facilitate her escape from 
an enemy, and to enable her to proceed 
with expedition, is not seaworthy. Wtd~ 
derbum and others v. Bell, 1 Campb. 1. 
Ellenborough, C. J. 1807. 

46. Or if the crew be insufficient. 
Ibid. 

S. P. Ihnler v. Potts, Selw. 907, su 
Acc. Law v. Hollingsworth, 7 T. R. 160. 

47. But where upon a whale and seal^ 
voyage, the crew become insufficient feu 
the whale fishery, the underwriters are 
liable for a loss happening during ths 
prosecution of the seal fishery. Huchs 
v. Thornton, Holt. 30. Gibbs, C. J. 
1815. 

48. A policy at and from a foreign 
port, docs not attach, where the vessel 
on her arrival outwards is so shattered 
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as to be unable to be in port in rea¬ 
sonable security. Parmeter v. Cousins, 
2 Campb. 235. Ellenborougb, C. J. 
1809. 

And see Forbes v, Wilson, Park, 299, 
n.; Hibbert v. Martin, ibid . 

D. (b) Neutrality. 

(See post, G. (c).} 

( 

E. Risk. 

E. (a) Risks insured against by the 
common policy. 

49. Where damaged goods are sold at 
credit, the underwaters are only bound 
to pay the difference between the sound 
value and the prifce of the goods calcu¬ 
lated at the cpurse of exchange at the 
period of toe sale, and cannot be required 
to indetsKfy the assured against a fur¬ 
ther loss, occasioned by the depreciation 
of the foreign currency at the expiration 
of the credit. Theilusson u. Bewick, 
1 Esp. 77. Kenyon, C. J. 1793. 

50. Underwriters are not liable for an 
injury sustained by a vessel which has 
been lawfully seized by the crown, though 
she may be afterwards restored to her 
.former owner. Pipon v. Cope , 1 Camf>b. 

434i Ellenborough, C. J. 1808. 

51. No interest can he recovered on 
the sum insured. Kingston v. M f Intosh, 
1 Campb, 518. Ellenborough, C. J. 
1808 . « 

52. On a policy on freight the assured 
can only recover in respect of the cargo 
actually on board, unless there be an 
engagement to provide a full cargo. Pa¬ 
trick v. Fames , 3 Campb. 441. Ellen¬ 
borough, C. J. 1813. 

And see ante, pi. 28, 29,'post, E. (c) 
64. ' ' 

E. (b) Risks excluded by the common 
memorandums. 

(And see post, F. (e).) « 

53. Where the vessel is stranded and - 
the goods are damaged, it is immaterial 
upon the construction of the common 
memorandum, whether the injury was 
occasioned by the stranding or not. Bur¬ 
nett v. Kensington, 1 Esp. 416. Kenyon, 
C. J. 1795. 


And the court of K. B. after a fourth 
trial, ordered the postea to be delivered 
to the plaintiff; 7 T. R. 210. 

And see Dobson v. Bolton, 4 M. & S. 
80. 1 Marsh. Ins. 239; Baring v. Hen- 
kle, ib. 

54. And it is sufficient if the* vessel be 
driven on shore, and remain there two 
hours. Harmnn v. Vaux , 3 Campb. 
429," Ellenborougb, C. J. 1813. 

Or be fixed upon a rock from 15 to 
20#unutes. Baker v.Towry, 1 Stark. 
436. Ellenborougb, C..J. 1816. 

55. Semble, that where a vessel is 
driven on a reef of rocks, whereby she 
is so much damaged that it afterwards 
becomes necessary to run her ashore, the 
assured may recover particular average, 
as in a case of stranding. Ibid. 

56. But it is not a stranding whfcre a 
vessel strikes on a rock, ana remains 
there a minute and a half, lying on her 
beam ends. M‘Dongle v. Royal Exch. 
Assurance Company, 4 Campb. 283, 
1 Stark. 130. Ellenborough, C. J. 1815. 

And the court refused a rule for a new 
trial; 4 M.&S.503. 


E. (c) Duration of risk. 

57. Where a party insures goods to 

Jamaica, and the vessel after remaining 
a month at one port'in the island, pro¬ 
ceeds with the goods to another port, 
the insurance continues till her arrfral 
at the latter. Leigh v. Mather, 1 Esp. 
411. Kenyon, C. J. 1795. 4 

58. But where the same person insures 
ship and .goods, the underwriters are 
dischaiged on her arrival at any port 
in (he island. Ibid. 

59. A policy on goods to the East 
Indies, until arrival at the last place of 

Ufrwharge on the ouj^vard voyage, ceases 
’when the ship has delivered the com¬ 
pany’s outward cargo at a port in the 
East Indies, and will not protect the 
goods to. a market in an intermediate 
voyage made by the ship after taking in 
part of her cargo for Europe. Ibid . 

Sed vide S. C. Park, 52. 

60. Insurance on a voyage to Mar¬ 
tinique and all or any of the islands, 
does not cover a loss incurred while the 
vessel is detained at Antigua for the joint 
purpose of disposing of the residue of 
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her cargo and obtaining a return freight, shall recover as fot a total loss.” The 
InglisY. Vaux, 3 Carapb. 437. Ellen- ship is condemned before her outward 
borough, C. J. 1813. cargo is discharged. The assured are 

61. Held, that an underwriter is liable entitled to recover. Ibid. 

from the time of signing the memoran- And the court of K. B. refused to 
dum, if a policy be afterwards executed, grant, on this ground, a rule for a new 
Thompson v. Donaldson, 3 Esp. 63. trial. Ibid. 

Kenyon, C. J. 1799. 68. A ship is chartered to proceed in 

Sed vide post, P. (a) pi. 219. ballast to Charente , “where the freighter 

62. Where goods insured until safely is to provide afull cargo.” An insurance 

landed, are taken out of the vessel by a is effected at and from Sheerness to C/ia- 
public lightenr^n, though employe$by rente, from, the date of the policy till she 
the consignee, the underwriters are not shall be arrived at Charente , and back to 
discharged. Hurry and Schneider v. London on freight, to be deemed interest 
Rqyal Exchange Assurance Company, 'S in the outward voyage, although in bal- 
Esp. 289. Eldon, C. J. 1801. last. Semble, that the former clause 

And the court discharged a rule is not restrained by the latter, and that 
for entering a nonsuit; 2 B. &F. 430. the policy will cover a loss by seizure 

63. S. P. ruled in Rucker v. London on arrival, before any^art of the cargo 
Ass. Comp. 3 Esp. 290. Buller, J. 1784. is shipped. Mackenzie v. Shedden, 2 

S. C. 2 Bos. and Pull. 432, n. Sed Campb. 431. Ellenborough, C, J. 1810. 
vide Strong v. Nataliy , 1 N. R. 16. 69. Policy at and from Rap on ship 

64. Freight is insured at and from and freight, is declared to be in con- 
llayti. Part of the outward cargo is tinuation of a- policy to Riga, during the 
bartered for produce, after which the ship's stay,there, and from thence home. 
ship is wrecked; the remainder of the The ship js condemned at Riga before 
outward cargo is saved, and exchanged she has discharged her outward cargo, 
for produce. The underwriters are only The continuation policy does not cover 
liable for the freight of the produce ac- the outward freight. Bell v. Bell, ubi 
tually shipped. Forbes v. Cowie, 1 supra. 

Campb. 520. Ellenborough, C. J. lfOR. 70. Goods on arrival at Archangel, 

S. C. Park. Ace. Forbes v. Aspinall, are landed as usual, in the custody of 
3 East, 323. See ante pi. 28, 29, 52. custom-house officers. The underwriters 

65. Where goods,are insured for a li- are discharged, though the goods*are 
mited period, and ah injury is discovered seized bv the Russian government before 
wlsfrtfh cannot be distinctly referred to they aregjrele&ised by the custom-house 
the period of insurance, the underwriters officers. ” Brown v. Carstairs, 3 Campb. 
jre entirely discharged. Parkmy.Tunno, 161. Ellenborough, C. J. 1811. 

2 Campb. 59. EUenborough,C. J. 1809. 70. A continuation policy on goods 

And the court of K. B. refused a rule from A. B. to C., “beginning the ad- 
to set aside nonsuit. Ibid, and 11 East, venture from the loading thereof,” is not 
22. f confined to goods loaded at A., but is 

And see Burnett v. Kensington , 7. T. to be understood to extend to goods put 
R. 210. on board at the port of loading men- 

66. A policy at an4/rom Riga attaches tioned in the former policy. Bell and 
as soon as the ship arrives there in phy- others v. Hobson, 3 Campb. 272. Ellen- 
sica» safety, though under great danger borough, C. J. 1812. 

of seizure and condemnation. Bell and And see Spittd v. Woodman , 2 Taunt. 
others v. Bell, 2 Campb. 475. Ellen- 416. S. C. 16 East, 188, n. Case of 
borough, C. J. 1810. the William ,5 Rob. A. R. 385. Homeyer 

And the court refused to grant a rule v. Lnshington, 15 East, 46; Nonnen v. 
for a new triaT on this ground. Ibid. Reid, 16 East, 176. 

Vide tamen, Homeyer v. Lusldngton, 71. By demand%nd acceptance of that 
15 East, 46.. portion of the premium which is stipu- 

67. It is stipulated, “ that if the ship iatedto he returned on arrival, the risque 
shall not load a cargo at Riga by any act is closed; and the assured cannot resort 
ok the Russian government, the assured to the underwriter in respect of a con- 
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tingency arising out of circumstances 
with which he was acquainted at the 
time of the settlement. May and others 
v. Christie, Holt, 67. Gibbs,' C. J. 1815. 

E. (d) Short interest. 

72. An intire insurance of 600/. is 
effected on ship valued at 1000/. and 
cargo at 1000/. No cargo is shipped. 
The underwriters are only liable to the 
extent of 50/. per cent, on their respec¬ 
tive subscriptions. Amery v. Rogers, 1 
Esp. 207. Kenyon, C. J. 1794. 

N. In this case the assured would be 
entitled to a return of premium in re¬ 
spect of the cargo. 

73. Where a ship chartered for a 
particular voyage is guilty of a deviation 
after sailing upon it, though before any 
goods arajdoaded, the assured arc not 
entitled *tii return for short interest. 
Moses and another v. Pratt, 4 Campb. 
297. Ellenboroug'., C. J. 1815. 

74. After safe arrival it is too late to 
demand a return for short interest. 
M*Culloch v. Royal Exchange Assurance 
Company, 3 Campb. 406. Ellenborough, 
C.J. 1813. 

And see Dougl. 471, note (F. 3). Ante, 
Assumpsit, pi. 84. Gaming, pi. 17. 

75. Where goods are fraudulently 
over-valued, the assured cannot TecoveT 
the real value as short interest. ITaigh 
and others, assignees of Lazarus and 
Cohen r. I)e la Cour, 3 Can$b. 319. 
Ellenborough, C. J. 1812. 

F. Policy. 

F. (a) Stamp. 

(And see infra, pi. ,86). 

76. A policy produced with a proper 
stamp, may be shewn to have been 
signed before the stamp was affixed. 
Roderick v. Hovil, 3 Cqmpb. 103. El- 
Icnborongh, C. J. 1811. 

Sed vide post, pi. 114, Stamps, D. 1. 

77. Where the goods are to.be de¬ 
clared and valued, the policy is void 
unless the stamp be sufficiently large to 
cover the value declared, calculating the 
fractional part of each distinct interest 
as a distinct 100/. Rapp v. Allnut, 
3 Campb. 106, n. K. B. 1812. 

S. C. 15 East, 601. 


F. (b) Alteration. 

78. An alteration in a policy as to the 
subject matter of the insurance, made 
after the risk has attached, without a 
fresh stamp, renders the instrument al¬ 
together invalid. French and others, as¬ 
signees of Hill, v. Patten, 1 Campb. 72. 
Ellenborough, C. J. 1807. 

And the court of K. B. discharged a 
rule for a new'trial in ad action upon 
the contract, in its original form; ibid. 
180, b. and 9 East, 351; having pre¬ 
viously granted a new trial after a ver¬ 
dict for the bankrupt on the policy in its 
altered state, 8 East, 373. 

And see Bathe v. Taylor, 15 East, 
412, 5; Kensington v. Inglis, 8 East, 
273; IlMard v. Jackson , 3 Taunt. 169. 

79. Even against a party who has not 
assented to the alteration. Fairlie v. 
Christie, Holt 331. Gibbs, C. J. 1816. 

And the court set aside a verdict for 
theplaintiff. 7Taunt. 416. 1 Moore, 114. 

And see Past. Stamps, E. 

80. A variance between the name by 
which a vessel is entered at the custom¬ 
house, and that inserted in the bill of 
lading, docs not discharge the consignee 
froril demurrage, unless his searches at 
the custom-house were thereby frus¬ 
trated. Harman v. Clarke, 4 Campb. 
159 Gibbs, C. J. 1815. 

N. The variance in this case was merely 
in the translation and nontranslatioiif of 
the definite article “die” prefixed to the 
name of the ship. 

81. But the insertion of the name 
of the vessel in a different language, is 
not a material alteration. Clapham and 
another , assignees , v. Cologan, 3 Campb. 
362. Ellenborough, C. J. 1813. 

82. And where the voyage was origi¬ 
nally described as “ at and from A. and 
B.” the addition of the words “ both or 
either” is immaterial, the legal opera¬ 
tion of the instrument, in both forms, 
being the same. Ibid. 

F. (c) Valued policy. 

83. A policy on goods to be declared 
and valued , if no ' declaration is made, 
must be considered as an open policy. 
Harman and others v. Kingston, 3 Campb. 
150. Ellenborough, C. J. 1811. 
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84. A declaration of interest and value 
may be by parol. Robinson v. Touray, 3 
Campb. 160. Ellenborough, C. J. 1811. 

Sed vide Pothier, Traite du Contrat 
d’ Assurance, chap. 2. sect. 2. num. 100. 

85. But if not communicated to the 
underwriters, or written on the policy, is 
a nullity. Ibid. 

86. It may be corrected without a 
fresh stamp, if made on a wrong ship, 
although the underwriters have put their 
initials. Robinson v. Touray ubi supra, 
and the court discharged a rule for a 
new trial, 1 M.&S. 218. 

F. (d) Description of the object of in¬ 
surance. 

87. A policy on a voyage to any of 
the West India islands, will not cover 
a voyage to an island which, at the time 
of effecting the insurance, belonged to 
the enemy, although afterwards cap¬ 
tured. Ncilson v. Dc la Cour , 2 Esp. 
619. Kenyon, C. J. 1797. 

88. Where the insurance is on a 
voyage “ to any port in the Baltic ,” 
witnesses may be called to prove that 
the (rulph of Finland is generally con¬ 
sidered to be within the Baltic, though 
laid down by geographers as a distinct 
sea. Uhde v. Walters , 3 Campbt 16. 
Elleuborough, C, J. 1811. 

And see ante. Evidence, 196, 7, 
202. Sed vide - Weston v. Ernes, 1 
T^aunt. 115. 

^89. So a policy “at and from a port 
of loading in Amelia Island,” in which 
there is no put, may be applied to a 
cargo shipped in another island higher 
up the river. Moxon v. Atkins, 3 Campb. 
200. Ellenborough, C. J. 1811. 

And see ante. Covenant, A. (b) 7. 
90. An insurance on “ stock in trade” 
docs not cover goods purchased on a spe¬ 
culation unconnected with the party’s 
usual business. Watchom v. Lanyford 
and others , 3 Campb. 422. Ellenbo¬ 
rough, C. J. 1813. 

_ 91. An insurance on “ household fur¬ 
niture, linen, and wearing apparel,’ ’ does 
not extend to a stock of linen-drapery 
goods. Ibid. 

F. (e) Construction of the usual memo¬ 
randums. 

And see antc, .E. (b). 

92. Under an exception of average 


losses, not amounting to 5 per cent, the 
proportion of loss must be calculated 
with reference to the value of the car¬ 
go at the time the loss happens. Rohl 
v. Parr , 1 Esp. 445. Kenyon, C. j. 
1796. 

93. Malt is com within the meaning 
of the memorandum, excepting com, 
isc. from particular average. Moody v. 
Surridgc, 2 Esp. 633. Kenyon, C. J. 


G. Wakranty. 

G. (a) What shall amount to a warranty. 

94. A declaration that the insurance 
is “on the cargo, being 1031 hhds. of 
wine," is not a warranty that no other 
goods shall betaken on board. Muller 
v. Thompson, 2 Campb. 6i§. Ellen¬ 
borough, C. J. 1811. 

95. Insuring a vessel by an English 
name, is no warranty that she is English. 
Claphamand another , assignees of Pearce, 
v. Cologan, 3 Campb. 382. Ellenbo¬ 
rough, C. J. 1813. 

And see Lc Mcsurier v. Vaughan, 6 
East, 382. S. C. 2 Smith, 492. 


G. (b) How construed. 

96. Policy on a vessel during one 
month remaining in Portsmouth harbour 
securely moored, is not vacated by the 
vessel’s changing her mooring within 

the same harbour.-v. Westmorc, 

6 Esp. 109. Ellenborough, C. J. 1807. 


<1. (c) Neutrality. 

97. A vessel warranted American , must 
be navigated with all the papers required 
by the treaties between America and the 
belligerent. I&ch v. Parker, 2 Esp. 615. 
Kenyon, C. J. 1797. 

An$ the court of K. B. gave judgment 
for the defendant on a special verdict; 
7 T. R. 705. , 

98. A warranty \f neutrality is not 
complied with, where it appears that 
the owner, though a native of a nentral 
country, is resident with his family in 
the stales of a belligerent. Tabbs v. 
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Bendelack , 4 Esp. 108. Kenyon,.C. J. 
1801. 

S. C. 3 Bos. & Pull. 207, n. And see 
ante, A. (a) post, P. (a). 

G. (d) Time of sailing. 

*■ 

99. A warranty to sail from P. on or 
before the 23d, is not satisfied by sailing 
to Q., which is the port of P., on the 
28th, clearing the vessel, and complfet- 
ing the ctcw on * the 29th, and sailing 
from Q. on the 30th. Ridsdalc ana 
others v. Newnham , 4 Campb. 111. El- 
lenborongh, C. J. 1814. 

And the court refused a rule for anew 
trial. Ibid, and 3 M. A S. 45 J. 

100. A warranty to sail before a par¬ 
ticular day on a voyage from Surinam, 
and all or any of the West India islands, 
is satisfied by the vesscl’g sailing with a 
cargo from Surinam within the time, 
though she call at the islands for convoy 
after the day. Wright v. Shiffner, 2 
Campb. 247. Ellenborough, C. J. 1809. 

And the court refused a rule for a new 
trial. Ibid, and 11 East, 515. 

And see I. (c) 1. 

101. But it was held that a ship war¬ 
ranted to depart on or before a given 
day, must actually be out of port on that 
day, and that it is not enough that she 

. broker ground and commenced the home-! 
ward voyage, so as to have satisfied a 
warranty to sail on that day. Moir v. j 
Royal Exchange Ass -ranee Company , 4 
Campb. 84. Ellenborough, C. J. T814. 

And the court -refused a rule to set 
aside nonsuit. Ibid. 

v G. (e) Sailing with convoy. 

(And see post, pi. 148.) 

102. A warranty tplsgil with convoy 
.is broken if the vesschset sail without 
sailing orders, which it was in the power 
of the captain to obtain. Anderson v. 
Pitcher etvx, 3 Esp. 124.‘ * Eldon, C. J. 
1800. ' 

And the court of C. P. discharged a 
rule for a new trial; 2 Bos. &,Pull. 164. 

And see France v. Kirwan, Park, 447; 
commented upon in Marshall, 369, n. 
Hibbert v. Pigov, Park, 443. S. C. Mar¬ 
shall, 369; Webb v. Thomson , 1 Bos;- 
& Pull. 5; Warehouse v. Courie , 4 
Taunt. 178. 


103. Ships sailing from foreign ports 
are not within the restrictions of the con¬ 
voy act, unless there be persons at those 
ports, authorised by the admiralty to 
grant convoy or license. I)'Aguilar v. 
Tobin, Holt, 185. Gibbs, C. J. 1816. 

104. Nor will such an authority be 
implied upon the circumstance of the 
admiral on the station, having usually 
appointed convoys. Ibid. 

105. Brokers effecting a policy with¬ 
out notice that it is not on-account of A. 
from whom they receive the order, have 
a hen upon it for their general balance 
due from A., and have a right to apply 
in satisfaction of that balance, money 
received upon the policy, as well after 
as before notice, that it belongs to B. 
Mannv. Forrester and another, 4 Campb. 
60. Ellenborough, C. 1. 1814. 

106. But if after such notice they pay 
the surplus to A., the amount may be 
recovered from them by B., in an action 
for money had and received. Ibid. 

107. A bill of ladihg stating the ship 
to be.hound to the port of destination, 
with convoy, amounts to an undertaking 
binding on the owner, that the ship shall 
sail with convoy. Ma.galha.cns v. Busker , 
4 Campb. 54. Ellenborough, C. J. 
1814. 

108. It ir no excuse for not sailing 
with convoy that the ship was prevented 
from joining the convoy by the weather. 
Ibid. 

109. Where a policy warrants that 
the ship, if she proceed on a particular 
day, shall sail with convoy, she may sail 
without convoy from her loading port to 
the place of rendezvous for convoy for 
the voyage, although there be convoy 
for ships between the loading port and 
place of rendezvous. Warwick v. Scott, 
4 Campb. 62. Ellenborough, C. J. 
1814. 

110. A ship is to be considered as 
sailing with convoy if she join and 
receive sailing instructions within the 
limits of the port, although the convoy 
drop down 15 leagues from the place of 
loading several days Before such ship, 
she being detained for want of a pilot. 
Ridsdale and otiuers v. Shedden , 4 
Campb. 107. EllBhborough, C. J. 
1814. 

111. Where no convoys are appointed 
at the port from which a ship commences 
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her voyage, she is not bound to wait ft# 
convoy at a port, iii the course of the 
voyage, from which convoys are appoint¬ 
ed. Park v. Ilamond, 4 Campb. 344. 
Gibbs, C. J. 1815. 

112. But it is a sufficient defence to 
shew that the ship was delayed by the 
default of the plaintiff's agent in not put¬ 
ting on board the plaintiff’s goods, and 
that after receiving them tire master 
made every practicable exertion to join 
the convoy. 


II. REPRESENTATION. 

F. (a) When material. 

113. A. paid 4 guineas to B. as an 
insurance against being drawn in the 
militia, under 47 Geo. 111. cap. ?1. and 
took a receipt which stated, “ that the 
subscriptions were received for the pur¬ 
pose of indemnifying, &c. until a cer¬ 
tain day, at which period all hallottinqs 
under tree act i cere directed to cease.” A. 
was drawn after the day. Held, that he 
was not within the terms of the insur¬ 
ance ; but that he was entitled to a re¬ 
turn of premium on the ground of mis¬ 
representation. Duff ell v. Wilson, 1 
Campb. 401. Ellenborough, C. J. 1808. 

And sec Astley v. Ray , 2 Taunt. 214. 

114. A representation made to under¬ 
write^ on goods when their names are 
pftt down on the slip, must be substan¬ 
tially complied with, unless it be with¬ 
drawn or qualified before the. policy is 
signed. Edwards v. Footner, 1 Campb. 
530. Ellenborough, C. J. 1808. 

Sed vide Bell v. Carstairs, 14 East, 
374, 82, 93. 


H. (b) How made. 

115. A representation made to an 
underwriter who is not the first on the 
policy, cannot be taken advantage of by 
a subsequent underwriter. Bell and 
others v. Carstairs, 2 Campb. 544. El¬ 
lenborough, C. J. 1810. 

S. C. not S. P. 14 East, 374. 

116. Calling a -ship by an English 
name does not amount to a representa¬ 
tion of her being an English ship. Clap- 
ham and another, assignees of Pearce, v. 
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Cologan, 3 Campb. 382. Ellenborough, 
C. J. 1813. Ante, pi. 80, 81. , 


H. (c) How construed. 

« 

117. On a voyage from St. Domingo 
to Europe, a representation that the 
Vessel will sail in the month of October, 
implies, that she will not sail till the 
25th, or at the soonest the 10th or 15th 
of that month. Chaurand and another 
v. Angcrstein, Peake, 43. Kenyon, C. J. 
1791. 

118. A broker effecting an insurance 
from Russia, on a ship then on her out¬ 
ward voyage, says, “ There is a cargo 
ready for h,er.” This representation 
expresses merely expectation and belief; 
and the underwriter is not discharged by 
the delay of the vessel for want ofa car¬ 
go. Hubbard\. Glover, 3 Campb. 313. 
Ellenborough, C. J. 1812. 

And see Bowden v. Vaughan, 10 East, 
415; post, Vendor and purchaser, 
G. (a) 2. 

1. Concealment. 

1. (a) When material. 

I 119. A vessel is insured after she has 
been long at sea, which circumstance is 
not communicated to the broker, who is 
consequently unable to answer the in¬ 
quiries of the underwriter. This is a 
fraudulent concealment. Webster v. Fos¬ 
ter, 1 Esp. 407. Kenyon, C. J. 1795. 

Acc. Fillis v. Brutton, Park, 250; 
Ratcliffe v. Shoolbred, Marshall, 468; 
Carter v. Boehm, 1 Bla. 593. 3 Burr. 
1905. Sedvide, 5 Taunt. 430. 1 Marsh, 
117. 

120. So where a party delayed insur¬ 
ing until after the arrival of another ves¬ 
sel, which sailed at the same time with' 
the ship insured, the non-communication 
of this circumstance was held to vacate 
the policy. M *Andrew v. Bell, 1 Esp. 
373. Kenyon, C. J. 1795. 

Acc. Bridges v. Hunter, 1 M. & S. 15. 

121. Secus, where such arrival is in 
Lloyd’s list. Fritrc v Woodhouse, Holt,- 
592. Burrough, J. 1817. 

122. At the time of effecting an in¬ 
surance, the underwriter is entitled to be 
informed of all the circumstances known 
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to the assured with respect to the actual cision of the jury. , Durrcll and another 
state of the vessel. Freeland and others v. Bederley, Holt, 283. Gibbs. C. J. 
v. Glover, 6 Esp. 14. Ellenborough, 1810. 

C. J. 1806. 129. The opinion of underwriters as 

123. But it is not necessary that he to the materiality of the rumours, ap- 
should be apprised of'all the calamities pears to be inadmissible. Ibid. 
which have previously befallen the ves- 130. The non-communication of the 
sel in the coupse of her voyage. Ibid. damaged'state of goods shipped, from 

And the court of K. B. discharged a which danger is likely to ensue, does not 
rule for a new trial, on the ground that vitiate the policy, where these circum- 
tlie letter communicated to the under- stances are unconnected with the cause 
writers referred to a formeT correspond- of the Joss. Boyd v. Dubois, 3 Campb. 
ence, which they might have required 133. Ellenborough, C. J. 1811. 
to see ; 7 East, 457, and 3 Smith, 424. And see post, K. (e) 153. 

Acc. Schoolbred v. Nutt , Bark, 300. 131. Carboys ©f vitriol arc sometimes 

S. C. Marshall, 475. Sod vjde Gladstone stowed on the deck, and sometimes bed- 
v. King, 1M. & S. 35. And 3ee Fort v. ded in sand in the hold, where they are 
Lee, 3 Taunt. 381. (considered safer. *lt is not necessary to 

124. It is customary for vessels on apprize the underwriters that such car- 
their arrival at Newfoundland to be em- boys are intended to be stowed on deck, 
ployed in fishing, or to make an interme- Da Costa v. Edmunds , 4 Campb. 142. 
diate voyage before they load homewards, Ellenborough, C. J. 1815. 

and in either case they are commonly 
protected during that period by a dis¬ 
tinct insurance. A policy at and from K. Misconduct. 

Newfoundland must be construed with 

reference to this usage, of which the K. (a) Delay. 

underwriters are bound to take notice. 

The insurance therefore does not attach 132. Where a vessel is insured at and 
upon the intermediate risk, nor is it from.A. to U., a voluntary delay in pro- 
vitiated by the non-communication of cecding upon the voyage, will avoid the 
the fact. Vallance v. Dewar, 1 Campb. policy. Smith v. Surridge, 4 Esp. 25. 
503. Ellenborough, C. J. 1808. Ou.gier Kenyon, C. J. 1801. 
v. Jennings , 1 Campb. 505. Eldon, 133. Secus, where she remains in port 
C. J. 1800. v for necessary repairs. Ibid. 

125. And if the usage be general, it 134. Mere length of time intervening 

cannot be objected that it is in the between the effecting of the insurance 
alternative, or that it is not universal, and the sailing of the vessel, is not suf- 
Vallance v. Dewar, vbi supra. ficient to avoid the policy. Grant v. 

126. So the underwriters are bound King, 4 Esp. 175. Ellenborough, C. J. 
to take notice of a custom to load part of 1803. 

the cargo outside of Oporto bar, when 

the state of the river makes it more K. (b) Deviation. 

convenient. Kingston v. Knibbs, 1 

Campb. 508, n. Ellenborough, C. J. 135. Where sickness is set .up as an 
1808. .. excuse for deviation, it must be shewn 

127. The broker is 1 round to com- that the surgeon was provided with 
municatc facts to the underwriter, but medicines suited to the voyage. Woolf 
not the opinions and apprehensions oc- v. Claggctt, 3 Esp. 257. Eldon, C. J. 
casioned by the facts. Bell and others 1800. 

v. Bell, 2 Campb. 475. Ellenborough, And see Tatham v. Hodgson, 6 T. R. 
C. J. 1810. 656. Potbier, Traite du Contrat d’ As- 

And the court of K. B. discharged a surance, chap, l.sect. 2. num. 51. 
rule for a new trial. Ibid. * 13G. Under a’. ltKcy “at and from 

128. Loose rumours need not be com- Antigua to England, with liberty to 
municated; but the materiality of the touch at all or any of the West India 
facts,;known and suppressed, is for dc- islauds, Jamaica included.” The ship 
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may touch at any of the islands, though 
not in the direct course from Antigua to 
England, and stay at such as she visited 
the time necessary to complete her 
homeward cargo. Metcalfe v. Parry, 
4 Camph. 123. Gibbs, C. J. 1814. 

137. Liberty to touch at an interme¬ 
diate port does not include Kberty to 
break bulk there. Stitt v, Wardcll, 2 
Esp. 610. Kenyon, C. J. 1797. 

S. C. Park, 388. Sed vide Rome v. 
Bell, 9 East, 195; Carmack v. Glad¬ 
stone, 11 East, 347; Laroche v. Oswin, 

% 12 East, 131; Urquhart v. Barnard, 1 
Taunt. 450. 

138. A vessel insured from London to 
Berbicc, with liberty to trade at any 
ports aud places, puts into Madeira, and, 
by staying there, loses her convoy. This 
is a deviation. Williams v. Slice, 3 
Campb. 469. Ellenborough, C. J. 1813. 

139. And the underwriters are dis¬ 
charged, although the policy was effect¬ 
ed upon sightof a letterfrom the master, 
stating that he had lost the convoy, and 
had passed Barbadoes, and the words 
“ at sea” were inserted after the clause 
“ beginning the adventure upon the said 
goods and merchandizes, from the load¬ 
ing thereof aboard the, said ship.” Bed- 
man v. London , 3 Campb. 503. Ellen¬ 
borough, C. J. 1813. 

140. Leave to discharge part of the 
cargo does not imply leave to take in 
other goods. Sheriff v. Potts, 5 Esp. 96. 
Ellenborough. C. J. 1803. 

S. C. Park, 389. 

141. Where a vessel, which is pre¬ 
vented from entering her port of desti¬ 
nation, proceeds to another point with 
the intention of returning to the port 
when the impediment shall be removed, 
the underwriters may perhaps remain 
liable. Blackenhagen v. London Assur¬ 
ance Company , 1 Campb. 454. Ellen¬ 
borough, C. J. 1808. 

142. But if she abandon her voyage, 
and be lost on her way back to her place 
of outfit, they are clearly discharged. 
Ibid. 

143. S. P. ruled on a trial between 
the same parties. 2 Campb. 45C. Mans- 1 
field, C. J. 1808. 

And the court o^pl, P. set aside a 
verdict given for the plaintiff*, contrary 
to the direction of the chief justice. 
llid. 
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144. But it was afterwards left to the 
jury as a question of fact, whether the 
voyage had been abandoned or not; and 
the plaintiff again had a verdict. Ibid. 
564. Mansfield, C. J. 1809. 

145. So if the! captain proceed to a 
neglibouring port, the underwriters are 
discharged. Parkin v. Tumo, 2 Campb. 
59. Ellenborough, C. J. 1809. 

And see Hcsetton v. Allnut, 1 M. & 
S. 46. 

146. Where a ship, to avoid a danger 
for which the insurers would have been 
liable, runs to sea before she is properly 
loaded, and is in consequence obliged to 
go to a port nut of the direct course of 
the voyage insured, the underwriters are 
liable for a subsequent loss. O'Reilly 
and others v. Gonne, 4 Campb. 249. 
Gibbs, C. J. 1815. 

147. Secus, where the danger avoided 
is excepted in the policy. & Reilly and 
others v. Royal Exchange Assurance Com¬ 
pany, 4 Campb. 246. Gibbs. C. J. 1815. 

148. A vessel may deviate from her 
track to seek convoy, when it is for the 
common good and preservation, and is 
not prohibited by the terms of the policy. 
J)'Aguilar v. Tobyn , Holt, 185. Gibbs, 
C. J. 1816. 

And the court of K. B. refused a mle 
to set aside nonsuit. Ibid, and 11 East, 
22 . 

149. Leave to see prizes into port, does 
not authorize the remaining in port whilst 
a prize is repaired. Jarratt v. Ward, 
1 Campb. 265. Ellenborough, C. J. 
1808. 

And see Jolley v. Walker, Park, 396; 
Parr v. Anderson, 6 East, 202. S. C. 2 
Smith, 316. S. C. upon a new trial. 
Park, 397, 8. 

150. Tim master is ordered by the 
commander of a ^ng’s ship to put to 
sea to examine a'strange sail; which 
order he obeys without convulsion or 
remonstrance. The policy is vacated. 
Phelps v. Auldjo, 2 Campb. 350. El¬ 
lenborough, C. J. 1809. * 

S. C. Park, 386. And see Page v. 
Thompson, ibid. 109, n.; Forster and 
others v. Christie, 11 East, 205. 

K. (c) Negligence. 

151. Underwriters are not discharged 
by the act of the insured in taking on 
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board 3 prisoners on parole, who occa¬ 
sion a mutiny terminating in the loss of 
the vessel. Toulmin v.' lnglis, 1 Campb. 
421. Ellenborough, C. J. 1808. 

n. 

b > 

r * 

K. (d) Carrying simulated ^ papers. 

152. Whcjje no liberty is given in the 
policy to take simulated papers, and the 
vessel is condemned for carrying them, 
the assured cannot recover. Homeyer 
v. Lushingtnn , 3 Campb. 85. Ellen¬ 
borough, C. J. 181 f. 

K. (e) Irregular clearance. 

153. " lire non-insertion in the manifest 
of the goods insured, does not^ vacate 
the policy where the loss is unconnected 
with the omission. Camithers v. Gray, 

3 Campb. 142. Ellenborough, C. J. 

And the ;court of K. B. refused a rule 
for a new trial, the omission being no 
ground for seizure; 15 East, 35. 

And see ante, I. (a) 130. 

K. (f) Breach of convoy act. 

(And see ante, G. (c).) 

154. A policy is not avoided by an 
agent of the assured’s being “ privy to 
or instrumental in causing the ship to 
sail without convoy, unless he had an 
authority fcflm his principal that 
very purpose. Carstairs and others v. 
Allnutt , 3 Campb. 497. EUcnhoroutth, 
C. J. 1813. 

N. As to privity, see JFuinhrusc v. 
Cowie, 4 Taunt. 178; Wilson v. Foder- 
ingfcam, 1 M. & S. 4G8. Darby v. New- 
t ton, t5 Taunt. ,s 544. 2 Marslv 252. S. C. 

155. In an action, on a policy of in¬ 
surance,, it will be Resumed that the 
ship comrfied with the provisions of the 
cbnvoy aR, till the contrary is proved. 
Thornton and others v. banco and others, 

4 Campb. 231. Ellenborough, C. J. 
1815. 

And see Evidence, K. 

156. To avoid an insurance, even on 
ship, for a contravention of the convoy 
act, it must-be shewn that the assured 
was privy to such contravention. Met¬ 
calfe v. Parry, 4 Campb. 123. Gibbs, 
‘C. J. 1815. 


L. Loss. 


L. (a) By perils of the seas. 

(And see ante, E. (b) 2, 3.) 

V j 

157. Destruction of the vessel by 
worms at *ea? is not a loss by perils of 
thq. seas. Rohl v. Parr, 1 Esp. 445. 
Kenyon, C. J. 1796. 

158. J. Nor where one English ship 
sinks another, supposing her to be an 
enemy. Cullm v. Butler, 4 Campb. 
289. Ellenborough, C. J. 1815. 

159. An excepting of “ perils of the 
Sea,” extends to a loss arising from run¬ 
ning foul of another vessel by misfortune. 

Bnller and others v. Fisher and others, 

3 Esp. 67. Kenyon, C. J. 1799. 

N. Or by negligence; Smith v. Scott, 

4 Taunt. 120. As to both points, see 
Pothicr, Traite du Contrat d’ Assurance, 
chap. 1. sect. 2. num. 50. 

1G0. A vessel wrecked by the hairatry 
of the master, may be stated to have 
been lost by the perils of the sens. Hey - 
man and others v. Parish, 2 Campb. 
149. Ellenborough, C. J. 1869. 

And see Smith v. Scott, 4 Taunt. 
1.27, 8. 

161. Where a loss is to be inferred 
from the want of intelligence, it must be 
proved that the vessel set sail upon the 
voyage mentioned in the policy. Cohen 
v. Hinckley, 2 Campb. 51. Ellenbo¬ 
rough, C. J. 1809. 

162. For this purpose the production 
of the convoy bond, subscribed with an 
official memorandum, “for Quebec,” is 
primd fade evidence. Ibid. 

163. Or the production of the char¬ 
ter-party. Ibid. 

S. C. not S. F. 1 Taunt. 249. 

164. Or a licence for such voyage. 
Marshall v. Parker, 2 Campb. 70. El¬ 
lenborough, C. J. 1809. 

165. It is not necessary to shew that 
the vessel has not been heard of at her 
port of destination; it is sufficient if no 
intelligence have regphed this country. 
Twemlow v. Oswin, 2 Campb. 85. El¬ 
lenborough, C, J. 1809. 

166. The presumption as to the loss 
of a missing ship, is governed wholly 
by circumstances. Houstman v. Thorn¬ 
ton, Holt, 242. Gibbs, C. J. 1816. 
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1 {>7. IF after a payment founded upon 
such presumption, the vessel reappears, 
she will belong to the underwriters, ,as 
upon an abandonment. Ibid. 

And see Greeny. Brown , 2 Stra. 1199. 
Newby v. Bead., Park, 85. Pothier, 
Traite dn Contrat d’Assurance, ;ch'ap. 3. 
sect.'l. num. 119. 1 

168. Sugars werte insured frohi Tortola 
to London, the vessel having received 
damage put back and r was declared unfit 
♦o proceed. No ship ’could be found to 

1 ring the whole cargo or the greater 
part of it; and the good*, though not 
injured, were sold ton a small sum. 
Held to be a total . loss, the voyage in 
contemplatijn bei.vg lost. Manning v. 
Newnham, in B. R. T. T. 1782, read by 
Sir Vicary Cibbs from a note taken by 
nimself, and recognised in Wilson v. 
Royal Exchange Assurance, Company , 

2 Campb. 623. Ellenborough, C. J. 
1811. 

S. Q. m ore fully reported, Marshall, 
585. 

169. But if the assured have an op¬ 
portunity of transhipping the goods in¬ 
sured, and thus continuing the voyage, 
they havd’Bb right to abandon, and can¬ 
not recover as for a total loss. Wilson 
v. JR. E. A. Company , ubi supra. 

And see post, M. 

170. Although the goods have, in a 
certain degree, been damaged. Anderson 
v. Wallis , 3 Campb. 440. Ellenbo¬ 
rough, C. J. 1313. 

And a nominal verdict for the plaintiff 
was set aside: 2 M. & S. 240. 

171. Whetfc after shipwreck the resi¬ 
due of the goods is got on shore, and 
there stolen, it is a total loss by the perils 
of the sea without an abandonment. 
Bondrcttv. llcnligg, Holt, 149. Gibbs, 
C. J. 1816. 

L. (b) By fire. 

' 172. The burning of a vessel to pre¬ 
vent her falling into the hands of the 
enemy, is a loss by fire. Gordon v. 
RimmingUm , 1 Campb. 123. Ellen¬ 
borough, C. J. 1807. 

S. P. Pothier, Trajt£ du Contrat d* 
Assurance, chap. 1. sect. 2. num. 52. 

173. Underwriters are not liable for a 
loss by fire, arising from the bad condi- 
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tion in which the goods were loaded. 
Boyd v. Dubois , 3 Campb. 133. Ellen¬ 
borough, C. 3. 1811. 

174. But they are not discharged by 
the non-opmmunicjption of the state of 
the goods.' J6td. 'Ante, pi. 131. 

175. Damage without combustion, 
caused by over-heating a stgar house, 
is not a loss by fire. Austin and another 
v. Drew, 4 Campb. 360. & Holt, 126. 
GibUfe. C. J. 1815. 

And the court of C. P. refused a rule 
to set aside a verdict for the defendant. 
Ibid, and 2 Marsh. 130. 6 Taunt. 436. 

■k 

L. (it) By capture. ' 

* 176. If a vessel arrive after a hostile 
embargo is laid on, she is captured from 
the moment of her arrival; and though 
no actual seizure*take place for several 
days, she cannot be considered as having 
been moored in safety 24 hours within 
the meaning of the usual clause in po¬ 
licies to that effect. Minftt and others 
v. Anderson, Peake, 211. Kenyon, C. 
J. 1794. 

177. A ship is driven by a storm near 
the enemy's coast, and is there captured. 
This is a loss by capture , and not by the 
perils of the seas. Green and others v. 
Elmslie, Peake, 212. Kenyon, C. J. 
1794. 

And see Hodgson v. Malcolm. 2 N. R. 
336. >. ! (, 

178. Where neutral properly is taken 
by a British ship, and restored, the 

i assttfed may recover as upon a loss by 
capture, although the sentence of the 
court of admiralty declare that there 
was good cause of seizure. Visger v. 
Prescott, 5 Esp. 184. EBenborough, 
C. J. 1804. • 

And as to insurance against British 
capture, see Kellner v. Le Mesurier, 4 
East, 396, 402. S. C. I Srifith, 72. 
Lubbock v. Pott\7 East, 449. S, C. 3 
Smith, 397. Barker v. Blokes, 9 East, 
233, 7, 9; Forster v. Christie, 11 East, 
205, 7; Glaser v. Cowie, 1 M. & S. 52. 

179. A vessel barratrously given up 
to the enemy, may be averred to have 
been lost by capture. *Arcangelo v. 
Thompson, 2 Campb. 620. Ellenbo¬ 
rough, C. J. 1811. 

And see Goldschmidt v. IVhitmore, 

3 Taunt. 508. 
w 
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180. A sentence o£ condemnation can¬ 
not be given, in evidence, without proof 
that the vessel sailed on the voyage in¬ 
sured, and that she was captured. Mar¬ 
shall v. Parker, 2 Campb. 69. Ellen- 
’ borough, C. J. 1S05A 

181. Chi a valued policy on goods, 
the assured are entitled to recover as 
for a total loss in case of condemnation, 
although the sentence direct the freight 
to be paid by the captors. Ibid. • 

182. A warranty ^against capture in 
port, does not extend to a capture in a 

lace within the headlands of a river, 
ut v not within the limits $ any port. 
Baring v. Vmix, 2 Gampb. 541. Ellen- 
botough, C. J. 1810. 

And the court of K. B. refused a rule' 
for a new trial. Hid. 

183. But if the place be the point at 
which vessels on the particular voyage 
usually unload, it is within the warranty. 
Jarman v. Coape, 2 Cainpb. 615. El- 

. lenborough, C. J. 1811 

And the court of K. B. refused a rule 
for a new trial. Ibid, and 13 East, 394. 

184. A warranty to be free from seizure 
in the port of discharge, extends to a 
seizure made two miles from the har¬ 
bour by custom-house officers, who come 
out in the pilot-boat. Oom v. Taylor, 
3 Campb. 204. Ellenborough, C. J. 
1811. 

185. Or to a seizure made at the same 
distance figpn the harbour in road¬ 
stead, wh&re ships occasionally unload. 
Maydhew v. Scott, 3 Campb. 205. El¬ 
lenborough, C. J. 1811. 

Acc. Dmlgleish v. Brooke, 15 East, 
295. 

L. (d) By detention. 

186. Upon a losstby seizure, detention, 
and confiscation, it is sufficient to prove 
that the property was forcibly seized by 
the officers of government without shew¬ 
ing a condemnation. Carruthers v. Gray, 
3 Ctuapb. 142. Ellenborough, C. J. 

, 1811.. 

S. C. not S. Pi 15 East, 35. 


L. (e) By barratry. 

187. A ship-owner cannot recover for 
a loss occasioned by an act of barratry. 


which he has not used ordinary diligence 
to prevent. Pipon v. Cope, 1 Campb. 
434. Ellenborough, C. J. 1808. 

188. A vessel wrecked by the barratry 
of the master, may be stated to have 
been lost by the perils of the seas. 
Heymhnand others v. Parish, 2 Campb. 
149. * Ellenborough, C. J. 1809. 

189. A efipture made by collusion 
with the captain, may be described as a 
loss by barratry, or by capture. Arch- 
anqelo v. Thompson, 2 Campb. 620. 
Ellenborough, C. J. 1811. 

190. Smuggling by the captain under 
the direction of the agent of the freighter, 
cannot be treated bjgthe owner as barra¬ 
try. Hobbs v. Hannam, 3 Campb. 93. 
Ellenborough, C. J. 1811. 

191. Prisoners of war rise and confine 
all the crew except one, who is heard 
on the deck in conversation with them: 
this is evidence of barratry to go to the 
jury. Bucks v. Thornton, Holt, 30. 
Gibbs, C. J. 1815. 


L. (f) General average . 

192. A ship attacked by a privateer, 
beats her off. Neither the damage to 
the ship, the ammunition, nor the charge 
of curing the seamen, is the subject of 
general average. Taylor and others v. 
Curtis, 4 Campb. 337. Holt. 192. 
Gibbs, C. J. 1815. 

L. (g) Particular average. 

(Vide ante, E. (b) F. (e) fpst, pi. 249.) 

L. (h) Stranding. 

(Vide ante, E. (b).) 

M. Abandonment. 

M. (a) Where allowed. 

(And see ante, pi. 169. post, pi. 217.) 

194. The assured cannot, by aban¬ 
doning, convert a partial, into a total, 
loss. Thelluson v. Fletcher , 1 Esp. 73. 
Kenyon, C J. 1793. 

Acc. Pothier, Traite du Contrat d’ As¬ 
surance, chap. 3. sect. 1. num. 115. 

195. Where upon an insurance on 
sugars, a minute portion of each hogs- 
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head remains in specie, it is only an 
average loss. Iledbergh and another v. 
Pearson, Holt, 349. Gibbs, C. J. 
1816. 

196. Nor does the answer of the un¬ 
derwriters requesting the assqred to do 
thfer best they can with the. pfoperty, 
amount to'an assent to such an aban¬ 
donment. Ibid. ** ■ t1 

197. The assured cannot abandon on 
the ground that on approaching the port 
of destination he found it occupied by 
the enemy. Lubbock v. Rowergft, 5 
JEsp. 50. Ellenborough* C. J. 1803. 

198. Where goods* are so damaged, 
as to be unfit for 4he market for which 
they wen intended, the assured may 
abandtm. Gemon and another v. Royal 
Exchange Assurance Company, Holt, 
49. Gibbs, C. J. 1815. 

And the court of C. P. discharged a 
rule for setting aside the verdict. Ibid. 
and 2 Marsh. 92. 

199. In the case of an insurance on 
freight, a total loss cannot be recovered 
without an abandonment, if the cargo 
remain, although both ship and cargo 
have been sold. Parmeter v. Todhunter, 
1 Campb. 541. Ellenborough, C. J. 
1808. 

200. On receiving intelligence of a 
capture, the assured abandon. It ap¬ 
pears afterwards, that before the aban¬ 
donment was made the vessel had been 
recaptured, and had continued her voy¬ 
age. Ruled, that the underwriters were 
liable for a total loss. Buinbridge and 
another v. Nei’ on, 1 Campb. 237. El¬ 
lenborough #C. J. 1808. 

S. P. adm. Grigg v. Stoker, Forrest, 
12. And see Bean v. Stupart, Dougl. 
11, 11; Hamilton v. Mendes, 2 Burr. 
1198. S. C. 1 Bla. 276. Everth v. 
Smith, 2 M. & S. 278; Ritchie v. Falk- 
n er, ib. 290. 

But upon a case reserved, the court 
of K. B. held, that only an average loss 
could be recovered. Ibid. 564, and 10 
East, 329. 

Vide tamen, Smith v. Robertson, 2 
Dow, 474. 

201. Whilst the timbers of a vessel 
hold together the assured cannot break 
her up, and charge lire underwriter with 
a total loss, without an abandonment. 
Bell and others v. Nixon, Holt, 423. 
Balias, J. 1816. 
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202. Underwriters, on goods, are only 
liable for am* average loss, where the 
ship, being captured and Te-captured, is 
sent into port, stripped of all her hands, 
and the captain^ not being able imme¬ 
diately to procure a fresh crew, or to 
raise money to pay the salvage, sells 
ship and cargo, and breaks up the ad- 
veuture. Underwood v. Robertson, 4 
Campb. 138. Ellenborough, C. J. 1815. 


M. (b) Ad what time. 

203. fPThere, before abandonment, 
the ship insured is re-purchased from 
the captors by the master, the assured 
cannot refcover as for a total loss. 
M‘Masters v. Shoolbred, 1 Esp. 237. 
Kenyon, C. J. 1794. 

204. Upon receiving intelligence of a 
loss, the assured must make his election 
to abandon or not; he cannot wait to 
see the issue. Abel v. Potts, 3 Esp. 
243. Le Blanc, J. 18Q0. 

S. P. Pothier, Traitfe du Contrat 
d’ Assurance, chap. 3. sect. 2. num. 
123. 

205. But it appears to be stated to 
have been ruled, that the assured may 
abandon at any time before he can be 
shewn to have been conusant of a change 
of those circumstances which constituted 
the total loss. Ibid. 

20jS. The assured is entitled to a rea¬ 
sonable time for examining the state of 
a perishable cargo, before ne makes his 
election. Gemon and another v. Royal 
Exch. Assurance Comp, ubi supra. 

And the court discharged a rule for 
setting aside the verdict. Ubi supra. 

But he cannot delay sending a no¬ 
tice 17 days after the examination, 
Aldridge v. Bell, 1 Stark. 498. Ellen- 
borough, C. J. 1816. 

207. Consignee in Ireland of flax-seed 
from America, Receives in February in¬ 
telligence of the detention .of the vessel 
by an embargo; bdt he does not abandon 
till the 11th of June. Held, that though 
the assured might perhaps have waited 
till the expiration of the sowing season, 
which was on the -:3tfk of May, the 
abandonment on the 1 Uh of June was 
too late. Kelly and others v. Walton, 
2 Campb. 155. Ellenborough, (J. J. 
1809. 

I N 2 
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M. (c) In whafiform. 

208. An abandonment must be express 
and positive. It cannot be implied from 
sf request on the undelwriters, to pay a 
total loss and to give directions as to the 
disposal of the cargo. Parmeter v. Tod- 
hunter, 1 Campb. 541. Ellenborough, 
C. J. 1808. 

209. Npr can it be fettered with con¬ 
ditions. M*Masters v. Shoolbred, 1 Esp. 
237,9. Kenyon, C. 1.1794. 

N. Adjustment.' 

N. (a) How made, 

210. An agent authorised to under¬ 
write a policy, may adjust a loss. 
Richardsonv. Anderson, 1 Campb. 43,n. 
Ellenborough, C. J. 1805. 

N. (b) Effect of. 

211. An adjustment was held to be 
conclusive where there is no fraud, and 
no mistake of the law or of the fact. 
Christian v. Coombe, 2 Esp. 489. Ken¬ 
yon, C. J. 1796. 

S. P. Voller v. Griffiths, Selw. 876. 

212. But it has since been held, that 
the adjustment will not shut out a ground 
of defence to which the attention of the 
party was not particularly drawn. Shep¬ 
herd Chewter, 1 Campb. 274.. Ellen¬ 
borough, C. J. 1808. 

213. And in two 1 earlier cases it ap¬ 
pears to have been considered merely as 
primd facie evidence for the assured; 
and to have no other effect than that of 
throwing the burthen of proof upon the 
defendant. Sheriff v. Potts, 5 Esp. 96. 
Ellenborough, C. J. 1803. Herbert v. 
Champion, 1 Campb. 135. Ellenbo¬ 
rough, C, J. 1807. 

And see Garron v. Galbraith, Peake's 
Evid. 223, where the adjustment appears 
to have been considered as not even pri - 
m& fade evidence of the loss. Gammon 
v. Beverley, 1 Moore, 563. 

O. Action. 

O. (a) Notice of loss. 

a 214. Where the underwriter is to ad¬ 
just the loss in 3 months after notice, it 


is not necessary to prove a direct notice 
from the assured. Abel v. Potts , 3 Esp. 
242. Le Blanc, J. 1800. 

But see Bills and notes, G. (a). 

O. (b) Limitation of action. ,, 

215. If the master barratrously carry 
the vessel out of her course, and after¬ 
wards deliver her up to ^ fraudulent 
purchaser, the loss is to be calculated 
from the period of the delivery, and not 
from the abandonment of the voyage. 
Hibbert and others v. Martin, 1 Campb. 
538, 9. Ellenborough, C. J. 1808. 

And see Limitation of actions, 
A. (a) 2. 

O. (c) Pleadings. 

216. Where a policy in the common 
printed form, on ship and goods, con¬ 
tains a written memorandum, declaring 
the insurance to be on goods, the defend¬ 
ant is an assurer “on the premises in the 
policy’mentioned.” Haughtunv. Ewbanh, 
4 Campb. 88. Ellenborough, C. J. 
1814. 

O. (d) Payment of money into court. 

217. The payment of money into 
corn,, a count on a valued policy, 
averring a total loss, is not an admission 
that the loss is total, lluckcr and another 
v. Palsgrave, 1 Campb. 557. Mansfield, 
C. J. 1808. 

And the court of C. P. refused a rule 
to set eside nonsuit; 1 Taunt. 419. 

And see Waldron v. Coombe, 3 Taunt. 
162. But it is an admission of the in¬ 
terest as stated in the declaration; Bell 
v. Ansley, 16 East, 146. 

P. Evidence. 

P. (a) Mode of proof. 

218. Under a rule of court to admit 
a notarial copy of the condemnation of 
a vessel in evidence, such copy only 
establishes the fact of the condemnation, 
and is not evidence of the particular 
defects upon which the condemnation 
purports to be grounded. Wright v. 
Barnards, 2 Esp. 700. Kenyon, C. J. 
1798. 
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219. The slip is not evidence of an Acc. Airy v. Bland, Paik, 34. But 
insurance. Rogers v. McCarthy, 3 Esp. see Fay v. BeB, 3 Taunt. 493; Manor 
107. Kenyon, 'C. J. 1800. And see v. Simeon, ibid. 497, n ; De Gaminde 
ante, pi. 61, 76, 114; post, 247. v. Pigou, 4 Taunt. 246; Wilkinson v. 

220. Lloyd’s books are evidence of a Clay , 6 Taunt. 1,10; ante. Evidences, 

capture; but they are not evidence of pi* 125. * 

notice to a particular person, unless 228. To prove the contents of a licence 
coupled with other circumstances. Abel to trade with the enemy, which has been 
v. Potts, 3 Esp. 243. Le Blanc, J. 1800. lost, it is sufficient to shew that the 

221. Senable, that the sentence of a licence was put on board the vessel, and 
prize court, sitting under a commission to* produce an examined copy of the 
from a belligerent within aneutral state, order in council, and of the licence in 
would, if acquiesced in by the jieutral, the secretary of state’s office. Eyre v. 
be conclusive upon the parties? Smith Palsgrave , 2 Campb. 605. Ellenbo- 
v. Surridge, 4 Esp. 25, 7. Kenyon, C. rough, C. J. 1801. 

J. 1801. Acc.Rhindv. Wilkinson, 2Taunt. 237. 

222. S. P. contra, Donaldson v. 229. Parol evidence, from a person 

Thompson , 1 Campb. 429. Ellenbo- who has read the licence, is inadmis- 
rough, C. J. 1808. sible. Ibid. 

And see Havelock v. Roekwood, 8 T. 230. A mere representation of neutra- 
R. 268, 74. Case of the Flad Oyen, lity is not conclusively falsified by the 
1 Rob. A. R. 135, 9, 40, 4. S. C. 8 T. sentence of a prize court. Von Tnngeln 
R. 270, n. Case of the Harmony, 2 v. Dubois, 2 Campb. 151. Ellenbo- 
Rob. A. R. 210, n. S. C. 2 East, 477. rough, C. J. 1809. 

Case of the Christopher, 2 Rob. 209. 231. The captain’s protest isnotevi- 

223. That state is to be considered dence to invalidate a condemnation; it 
neutral, in which the fonn of an inde- can be read only for the purpose of 
pendent neutral government remains, contradicting the captain’s testimony, 
although the country be occupied by Christian v. Coombc, 2 Esp. 489. Ken- 
the forces of the belligerent. Donaldson yon, C. J. 1796. 

v. Thompson, nbi supra. And see ante. Evidence, pi. 116. 

224. A shipwright may give his opi- 232. To prove a shipment of goods, 

nion upon facts stated by others, relating a paper from the proper officer from the 
to the seaworthiness of the vessel. Beck- custom-house, stated by him to be a 
with anti others v. Sydebotharn, 1 Campb. copy made by direction of an act of 
116. Ellei borough, C. J. 1807. parliament of the official paper which 

225. Although the parties making contains an account of the cargo, and 

such statement are not examined at the which goes with the ship, is evidence, 
trial; commc scrnblr. Thornton v. Royal without calling the captain or the 
Exchange Assurance Company, Peake, searcher, upon whose report the instru- 
26. Kenyon, C. J. 1790. xnent was drawn up; although the wit- 

226. The sentence of a foreign prize ness did not copy or compare the paper 
court is not evidence of facts which can himself. • Johnson v. Ward , 6 Esp. 47. 
be collected from it, merely by indirect Chambre, J. 1806. 

inference. Fisher v. Ogle, 1 Campb. 233. But the bill of lading, being 
418. Ellenbo rough, C. J. 1808. merely the declaration of the captain. 
And the court of K. B. Tpfused a rule is not evidence. Dickinson v. Lodge , 
for a new trial. Ibid, and Park, 495, 6. 1 Stark. 226.* Ellenborough, C. J. 1816. 

S. P. Bemardi v.* Motteux, Dougl. 234. To prove a vessel a Dane, it is 
554, 74. primA fade sufficient to shew that the 

And see Wright v. Simpson, 6 Ves. captain usually' hoisted Danish colours, 
714, 30. and that he addressed himself to the 

227. In an action for return of pre- Danish consul. Ar mgelo v. Thompson, 
. mium, the formal receipt in the policy 2 Campb. 620. Ellenborough, C; J. 

is conclusive evidence of the payment 1811. 

of the premium. Drlzel.l v. Mair, 1 235. An averment that a policy was 

Campb. 532. Ellenborough, C. J. 1808. effected by G. W. and Co. is proved 
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evidence that a policy was effected by 
€L and Co., the two firms having one 
member in common. Dickson v. Lodge, 
ii hi supra. 

'*36. The productionj of a letter ad¬ 
dressed to S. L. in England, bearing the 
English ship-letter post-mark and di¬ 
recting an insurance, will support an 
averment that S. L. is the person residing 
in Great Britain, yfho received the order 
for effecting the insurance. Ibid. 

Sed vide Hex v. Watson, post, Libel, 
•C. (e). Usury, D. 

P. (b) Competency of witnesses. 

237. In an action n on an insurance 
on goods, the owner of the vessel is not 
a competent witness to prove her sea¬ 
worthiness without a release. Rotheroe 
and others v. Elton, Peake/84. Kenyon, 
C. J. 1791. 

238. S. P. ruled in Fox v. Lvshington, 
Peake, 85, n. Kenyon. C. J. 1795. 

239. In an action on a loss by barra¬ 
try, the master cannot be called to prove 
that the supposed barratrous act was 
done with the consent of the owner, 
without a release. Bird v. Thompson, 
1 Esp. 339. Kenyon, C. J. 1795. 

240. Underwriters on the same policy 
may be called to invalidate the testimony 
of the plaintiff's witness; although a 
verdict have been recovered in another 
action on the same policy, upon' the 
same testimony. Akers v. Thornton, 1 
Esp. 414. Kenyon,-,C. J. 1795. 

241. An underwriter who settles a 
loss, upon an assurance that the amount 
shall be repaid in case the insurance 
should turn out to be invalid, is not a 
competent witness for an underwriter on 
the same policy. Forrester and another 
v. Pigou, 3 Campb. 380. Ellenborough, 
C. J. 1813. 

242. It would have been otherwise 
if the witness had settled the loss uncon¬ 
ditionally, and had entertained mereiy 
an expectation of re-payment. Ibid. 

And as it did not clearly appear at 
what period the promise of re-payment 
was made, the court of K. B. granted a 
new trial; 1 M. & S. 9. 

243. Or if the promise of re-payment 
had been made for the fraudulent 
purpose of invalidating his testimony. 
Ibia. 


Q. Insurance broker. 

- Q. (a) His rights. 

(And see ante, pi. 105, 6.) 

244. A broker who has paid a loss 
cannot recover it back on the ground 
that he was not aware that the under¬ 
writer had become insolvent. 1 ^ Edgar v. 
Bumstead, 1 Campb. 411. Ellenbo¬ 
rough, C. J. 1808. 

245. Nor after settling an account, 
receiving the balance, and suffering two 
years to elapse, can he make a further 
claim on such ground. Jameson and 
another v. Swainstone, 2 Campb. 546, n. 
Mansfield, C. J. 1809. 

246. A broker has no general lien 
upon a policy effected for a balance due 
to him from the agent who orders the 
insurance, though such agent represent 
that He has authority to indorse the 
bill of lading. Lanyan v. Blanchard, 

2 Campb. 597. Ellenborough, C. J. 
1811. See 2 East, 523, 1 Moore, 155. 

N. But he has a general lien for a 
balance due from the assured; Parker 
v. Carter, Co. B. L. 567. And see 
post, Lien, B. (b.) 

247. Where the authority of the 
broke- is countermanded after the slip, 
but before the policy, is signed, and he 
pays the premium, he cannot recover 
the amount from his employer. Warwick 
v. Slade and another, 3 Campb. 127. 
Ellenborough, C. J. 1811. 

Q. (b) Duty and liability of broker. 

248. Brokers ordered to effect a policy 
“ at and" from Teneriffe to London,” 
are liable fov not inserting liberty “ to 
touch and stay at all or any of the 
Canary Islands,” according to invariable 
practice. Mallough v. Barber and others, 

4 Campb. 150. Ellenborough, C. J. 
1815. Post, pi. 256.' 

249. No misconduct is imputable to a 
broker insuring a cargo of wheat with 
a chartered company, whose policies 
contain a general exception of particular 
average, where no directions arc given 
as to tne mode of effecting the insurance. , 
Comber v. Anderson, bart. and another, 

1 Campb. 523. Ellenborough, C. J. 
1808. 
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250. Nor where he neglects to aban¬ 
don; if it be left to his discretion, 
which ho exercises bond fide.. Ibid. 

251. The owner of goods shipped at 
A. on board a vessel bound to 13. and 
C., directs an insurance from B. to C.; 
the broker is liable to an action for 
negligence, in not stating that the goods 
were shipped at A. Park v. Ilamond, 
4 Campb. 344, Holt, 80. Gibbs, C. J. 
1815. 

And the court discharged a rule to set 
aside a verdict. 6 Taunt. 495, 2 Marsh. 
189. 

252. Scmble, that a policy “ at and 
from Gibraltar,” will attach, if the 
ship entei Gibraltar bay. ' Ibid. 

253. A broker who retains the policy 
in his hands, is bound to use reasonable 
diligence in settling a loss. Bousfield v. 
Crcnvell, executor of Whitfield , 2 Campb. 
545. Ellonborougli, C. J. 1810. 

And see Agent, pi. 3, 4. 

254. A broker who takes credit from 
an underwriter for a loss, and erases his 
name from the policy, is absolutely 
liable to the assured for the amount. 
Andrew v. Jlobinson and others, 3 
Campb. 199. Ellenborough, C. J. 18] 2. 

And see Gaminde v. Pigou, 4 Taunt. 
240. Wilkinson v. Clay, 6 .Taunt. 110. 

255. But if he merely erase the name 
without taking credit in his own books, 
and give notice to the assured, who set¬ 
tles an account with the broker, in which 
this loss is aot included, the assured 
waves any claim he may have had 
against the Coker. Ovington v. Bell 
and another, 3 Campb. 237. Ellen¬ 
borough, C. J. 1812, 

25b'. A broker cannot bo sued for 
omitting a clause which he was*vp.rbt/Uy 
directed to insert, but which was not 
contained in subsequent written instruc¬ 
tions. Fomin v. Oswell and. another, 
3 Campb. 357. Ellenborough, C. J. 
1813. 

And see ante, pi. 248. Evidence, 
G. (h). 

257. Or for neglecting to insure the 
full amount ordered, where, from a col¬ 
lateral circumstance, the policy proved 
to be void. Ibid. 

258. In an action for premiums, by 
executors of underwriter against insur¬ 
ance broker, he cannot set off or deduct 
returns of premium, which accrued after 
testator’s death. Houston and others. 
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executors of Nicholson, v. Robertson , 4 
Campb. 342. :?Gibbs, C. J. 181$. . 

259. And where brokers, without a 
del credere commission, effect policies, 
in their own names, “ as agents,” they 
cannot in an actipn for premiums by tie 
assignees of a bankrupt underwriter, set 
off a total loss which happened before 
the bankruptcy, but adjusted, although 
the policies have always remained in 
thtfir hands, and they have actually paid 
tbe amount of the loss to their principal. 
Baker and others, assignees of Grcgorif , 
a bankrupt, v. Langhom and others, 
4 Campb. 396. Gibbs, C. J. 1815. 

260. Found by verdict that the 12 
per cent, deducted by brokers, on the 
balance of profit paid to underwriters, 
is a mere gratuity. Levi and others, ex¬ 
ecutors, v. Barnes Holt, 412. Dallas, ,T. 
1816.- 

261. A., a broker, holding a policy 
of B. on which a loss has happened, 
states an account with C., an under¬ 
writer, including his subscription to this 
policy, and for the balance due takes a 
bill of exchange from C. at three months, 
but without erasing his name from the 
policy. This bill A. retains, and on the 
bankruptcy of C., proves as a bebt due 
to himself. A. is liable to B. for the 
amount of the subscription. Wilkinson , 
assignee of Gwijnnc, v. Clay and others , 
4 Campb* 171. Gibbs, (j. J. 1815. 

R. Fihe insurances. 

(And see ante, pi. 90,1, 173, 5.) 

262. A coffee-house is not an inn, 
within the meaning of a policy against 
fire. Doe d. Pitt v. Laming , 4 Campb. 
73. Ellenborough, C. J. 1814. 

263. Lessee covenants to keep the 
demised premises insured. (3e omits to 
pay the premium until after the expira¬ 
tion of tne 15 days of grace, but the 
premium is subsequently accepted, “ as 
reviving the insurance from the former 
year.” The premises having remained 
uninsured during the interval between 
the expiration of the 15 days and the 
payment of the premium, the covenant 
is broken. Doe d. Pitt v. Shewin, 3 
Campb. 134. Ellenborough, C. J. 1811. 

And see 6 East, 571, 2 Smith, 646; 2 
Mer. 459; Post, Landlord, pi. 34,35. 

N. Qu. whether this revival without 
a new policy stamp would not be void? 
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(For the distinction (?etw< on usury and 
interest, bee Appendix 11.) 

i 

A. WHERE RECOVERABLE. 

(a) By action. 

(h) By Motion in count of citoi. 

I?. Tiow COMTUr>D. 

(a) riomuhatlmu. 

(b) Compound interest. 

A. WHE11E UFCO\ RRABLI . 

(And see Dnkimon v. Jfnon, Sugd 1 

Vend. &. Purch. 122. Lost, Set on , 

Vendor a\d purchaser.) 

(a) B i ait on. 

(Ante, Bond, pi. 11.) 

1. An agent who pays the money 
of his principil into his banker’s h aids 
generally* and ui(s it as Ins own, is 
liable tor intend. Boqtis, ms i antes 
of Stokes, v. 1 dmvnd lioihm , lbnry 
Nantes, and John 'laylnr, 2 Lsp. 702. 
Kenyon, C. 1. 179s. 

S. P. ds to assignees, Tin* j& 
Townsend , 1 IJro (. t 3M, evecu- 
tors, tiankhn v. I nth, 3 Bio. C. (. 

4 33, partners, Potlncr, Triitc du ( on- 
trat do Sodttt, chap. 7, num. llfi, 0. 
But see Idams v. (rale, 2 Aik 100. 

2. Upm a genual ague me nt for 
retaining tithes, wheic no diy is fixid 
foi the payment of the composition, n > 
interest is due S hiphy v., Hammond, 

5 Fsp. lit. Elluiborongh, C. I. lS04 

3. But it was said that it would 
havi been otherwise, it a day had been 
appomte d for paymt nt. / hid. 

J bo ujion a silt of goods. Chain \ 
DuU of J or4, (i I sp 1 >. L 1U nboiou^h, 
(.1 1806. But tht cenlnry is now 
settli d. Gordon and otlu isv Sit on and 
otheis ,2C ampb. s20. k. B. 1. 1. 1*10. 

S. C. less fully reporttd, 12 La>-t, 
419. 

5. Interest is recoverable m lour 
casts only lust, where there is a con¬ 
tract (in writing) to pay money on a dey 
certain. i> * Uanlland, suromnq exu u.- 


tor of Beztnl, v. Bowetbank, t Campb, 
50, r.lltnborough, C. J. 1807. 

6. So where money is awarded to 
be paid at a certain day and pldce, if 
the deafond is made accordingly. Pen- 
horn and ath rs v. Tuikmqton, 3 Campb. 
468. Llltnhorough, C. J. 1813. 

And see 1 List, 400. 1 M. &S. 173. 
Vin. Abi. Arb. (* 2. post, pi. 19. Secus, 
ot a single bond; Hogan v. Page, 1 Bos. 
&Pull 3 37. * 

7. Secondly, wheie there has been 
an express promise to piymtert si. De 
Uanlland v. Bowtrbank , vhi supra. 

8. Iflhirdly, whm from the count 
of dealing, an intention to alh w mtucst 
may be interred. Ibid. 

9. S. P. Di nton v. Itoila , 3 C ampb. 
493. Lllenborough, C. J. 1813. 

And si t post, pi. 13, 2S, 29. 

10. lourthly, where interest Ins 
been actually niidt. Ibid. 

And ste II tills s. (t nuiitss onm of 
ipptah, r ) l ast, 22 S. C 1 Smith, 3 39 

1 I. Accoidmgly it is ik t recoverable 
m an action Lor name y had and red u ed. 
ilthou_h a dcmiud nt payment may 
have been made. llnd. 

()r lint, ( alton v. Braqq, 131 ast, 22 3. 

12. Or upon the hilanec of m at - 
count st< ted. ( haln v. Ihtht of ) oil, 
uln supri. Ah/io/ v. Thompson, 1 
Canph )2. 1 lleiil>oiou„h, ( I IS07. 

13. Unless luluest hive been vlloweel 
upon forniei balances. Ibitl. 

And set ante, pi S, post, 21, 2 1 , 
14 \in. Abr. Inteitst, C. 14, Ashton 
v. Smith. 

14 Ut upon a polity of invnnmc. 
hinqston v SPlntosh, 1 Campb. 518. 
Idle nboiough, ( . I isfts. 

1 i S. P. dnt. per Le Blanc, T m 
Dt lit malts v. J nlln and othns, 2 
Campb. 127. K. B. 1 1.1810. 

16. Inti rest cmnot he recovered 
upon a sum of uu nt y p ud by a third 
person mto the li mds of the ehfendaut, 
lor the plinitill s use, uid by the de¬ 
le nd mt apphe d to mothu pui pose. l)i 
lln nali v. 1 ullir and othi rs, 2 Campb. 
UO. Llknborough, C. 1. IslO, cou- 
fimitd m h. 13. L. 1. IB10. 

S. C . upon i former trial between the 
pirtirs, 14 1 ast, 590, n. 

17. And the rule t xlcntfs to mo le v 
ohtaineel bvli lud or foigcry. (lockfoid 
v If intci, 1 Campb. 129. Lllcnbo- 
rough, C. i. 1807. 
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18. But where goods are sold to be 

I iaid for by bill, the purchaser is liable 
or the interest which the bill, if given, 
would have carried. Porter and others 
v. Palsgrave , 2 Campb. 472. * EUen- 
borough, C. J. 1810. 

S. P. Marshall v. Poole, 13 East, 98. 

19. In an action on an award, ra¬ 
rest is recoverable horn the tune ol 
the demand^ Marquis of Anqlcsta v. 
Chafuf. Abbott, J. Don bestir Spring 
Ass /is, IS lb. Ante, pi. 6. 

20. So ra an action lor not accepting 
goods sold to the ddtndant to be jpanl 
for by bill at four months. Boyer and 
anothn v. If t iburton, 2 Campb. 480. 
l'lknbnroigh, ( . 1. 1S10. 

And the court of k. 11. refused a mlc 
to set aside a veidict m which interest 
li id bee n me ludc d. Ibid. 

21. A tende r ot money due on a pio- 
missoiy note, ilthougli accompanied 
with a request to hue the note dili¬ 
st lid up, is sufhcicntt) stop the nra- 
mu„ mteiest Dtutv. Ihnm , 1 Campb 
290. 1 llenboiouirh, C I. 1S1 >. Std 

vide Hvmi v Repine , S 1 ist, I O'*. 

22 Inteiest not illowed m in ution 
on i foreign judgment. 4thnsun\ foul 
Biaybioolu, 4 ( impb. lhO. 1 St irk 
219. Lllenbotough, ( . 1. 1M0. 

N. K dots not ippe li fi »m the r< port 
whetlu r tin judgment w is iounded on a 
demmel be irm_ interest 

21 liittitst is rico\erible on a count 
stitin » the Ins of the use of d< posit on 
the pinches of an istite to which no 
title could be muh. J)e lit main v 
IP:iod , i Campb. 2 >8, Llle nborough, 
C. 1. JH12. 

Ate. Maher!ey v. Robins , 5 Taunt. 
02 >, i Marshall, 2 is. S ( . Sed vide 
II if<Jr v. 1 art , 4 Taunt. oM, 311. And 
see Sugd. A . & 1*. 428. 

A. (b) By motion m <oiirt of rnor. 

24. And if the purthastr softer 
judgment by default in h 11. and bring 
error in the exchequer chainbtr, the 
vendor will be entitli d to ipti rest upon 
thi sum tor whicfc judgm nt was hn illy 
entered up in K. B. fiom tjie service ot 
the allowance of the writ of error until 
the affirmance. Rcfhcr and another v. 
Jones (tn e> ror) 2 C anipb. 428, n. L\- 
c hequer C hamber, lb lb. 


!*& 

And see Rtlhouse v» Davis, 1M. & S. 
173; Waters v+Rees, 3 Taunt. T>03. 
Anon. 4 Taunt. 30. , 

B. How COMPUTED. 

(And sec ante, Bms and Notes, pC 
349. Bond, pi. 14, 15.) 

B. (a) From.viha.ttme. 

2J>. The words “ bearmg interest,” 
c arry interest from the date. JCennei ley 
Ac sli, i Stark. 452. Ellenborough, C. 
T. lb 10/ 

20. Or, “ with legal interest on de¬ 
ni md.” Hopper v. Richmond , 1 Stark. 
507. Ellenborough, C. J. 1816. 

B. (b) Compound interest. 

27. In an action by bankers for 
money over diajui, the court will allow 
only simple mterc st upon the sums ac- 
tudly advanced, not interest upon the 
Inhnecs stiutk by the plaintiffs at stated 
turns, such 1>dances being partly made 
up ot tlu mttiest already incurred. 
Dams and others Pinner, 2 Campb. 
ISO, n. J llenlionugh, C. L 1810. 

Acc. ( ( d. 4, 12, 2b. 

28. I nltss interest have been for¬ 
merly so allowt 1 httwo n the unties. 
Bluer and others v. Hunter, 3 C ampb. 
407. Lllenborough, C. 1. 1311. 

29. (>r the customer know that such 
is the piartiti of tlu house. Moore v. 
Veneqltlem, 1 Stark. 4b7. Llleub uough, 
( . 1 131 (>. 

And sec ante, pi. 8,9, H, Bunbury, 
11, pi. 0). f oleot \ Walhn, 2 Anstr. 
40 i, Com. Dig. C hantciy, J 8.3. 


’ll DC.MEN1. 

(And sii Bond, C . Pu\e niL, C ) 

A. PmoiiiTv. 

• 

1 Judgment reemered against testa¬ 
tor, but not (Inflated, may, in a course 
of administration, be postponed to a 
bond debt. Hu key v. Haytrr , 1 Esp. 
ill. kenvon, ('. f 179j. 

The comt sit aside a nominal verdiqt 
for the judgment cicdilor, 6 1. B 384. 

Nen can sue h a judgment be pleaded 
[ by an exccutoi to an action on simple 
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JURISDICTION.—JUSTICES OF THE PEACE. 


contract. Steel v. Rorke , 1 Bos. and 
PulL-307. 

And see 2 Saund. 7 n. (5).' Tidd. 919. 
Bothomly v. Lord Fairfax , 1 P. Wins. 
334; S'. C. 2 Vem. 750. 

h' 


JURISDICTION. 

(And see ante, Courts.) „ 

'i 1 * 

A. Locality. ‘ ^ 

1. The court of Ki B. cannot take 
cognizance of offences committed out of 
the realm, except in cases where juris¬ 
diction is expressly given by statute. 
Rex v. Mutiton, 1 Esp. 62. Kenyon, 
C. J. 1793. 

2. But where a fraud committed in 
the West Indies, is supported by false 
returns made to the navy office in Lon¬ 
don, Jhe jurisdiction of the court at¬ 
taches. Ibid. 

S. C. and S. P. 6 East, 590. And see 
Rex v. Johnson ; ibid. 583. 

3. An allegation in a Jamaica judg¬ 
ment by nil dicit that the defendant ap¬ 
peared by attorney, is primd facie suffi¬ 
cient, although it do not appear that the 
attorney was duly appointed, ot that the 
defendant resided within the jurisdic¬ 
tion. Molony v. Gibbons , 2 Campb. 
502. Ellenborough, C. .T. 1810. t 

As to the fdtt| of the course of the 
colonial courfc^ee Doran v. O'Reilly, 
3 Price, 250,‘7 Taunt. 244. 


JUSTICES OF THE PEACE. 

A. Their authority. 

(a) How executed. 

(b) How contested. 

B. Duty. 

C. Privileges. 

(a) By committal for a con¬ 
tempt. 

(b) By indictment for scandalous 

words. 

(c) In actions against them. 


A. Authority of justices. 

/A. (a) How executed. 

{And see Appendix, XI.) 

1. Where upon the discovery of smug¬ 
gled goods, the party is not immediately 
taken into custody, he cannot be after¬ 
wards apprehended by virtue of the 
general authority given to Constables by 
theiT appointment under the Thames 
police act, 39 Geo. 3. cap. 87. A 
special warrant from the magistrates is 
nccfdbary. Rex v. Lawson and others , 
3 Esp. 262. Kenyon, C. J. 1801. 

2. A statute directs that a penalty 
shall be forthwith paid by the person 
convicted, and that in case of neglect 
or refusal to pay or give security, the. 
justice shall, by warrant under his hand 
and seal, cause the same to be levied by 
distress and sale; and that it shall be 
lawful for such justice to order such 
offender to be detained in safe custody 
until return may be conveniently made 
to such warrant. It was held, that an 
imprisonment under a parol order to 
detain in custody until the return of such 
warrant, could not be justified. Still v. 
Walls and Harris, 6 Esp. 36. Heath, 
J. Maidstone, 1806. 

But the court of K. B. set aside a 
verdict for the plaintiff, and ordered a 
non-suit to be entered; 7 East, 533, and 
3 Smith, 513. 

3. In drawing up a conviction or or¬ 
der, justices are bound to use the form 
given by the statute, (loss v. Jackson, 
esq. and Bushell, 3 Esp. 198. Kenyon, 
C. J. 1800. 

Davison v. Gill, 1 East, 64, acc. 

A. (b) How contested. 

4. On a motion to arrest the judgment 

upon an indictment for disobeying an 
order of justices 1 for the payment of a 
fine upon a conviction, the regularity of 
the conviction cannot be inquired into. 
Rex v. Mitton , 3 Esp. 200, n. K. B. 
T. 1785. m 

5. No* in an action of trespass for 
distraining goods under such conviction. 
Goss v. Jackson , esq. and Bushell , 3 
Esp. 198. -Kenyon, C. J. 1800. 

Sed vide Welsh v. Nash , 8 East, 394. 
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B. Doty of justices. 

6. Where goods are seized and 
brought to a police office without cause, 
it is the duty of the magistrates to re¬ 
store them, and to procure a permit, if 
necessary. Price v. Messenger , et alt. 
3 Esp, 96, 190. Ellenborough, C. J. 
1800. 

C. Pm VILEGES OF JUSTICES. 

* 

(a) By committal for a contempt. 

7. Dub. whether a magistrate, sitting 
at his private office, can commit for a 
contempt. Pettit v. Addington , esq. 
Peake, 62. Kenyon, C. J. & K. B. T. T. 
1791. 

C. (b) By indictment for scandalous 
words. 

8. Semble, that an indictment will 
not lie for words spoken of a J. P. in 
his absence. Rex v. Weltje, 2 Campb. 
142. Ellenborough, C. J. 1809. 

Acc. Rex v. Pocock, 2 Stra. 1157, 8; 
Regina v. Wrightson, 2 Salk. 698. 

Cont. Rex v. Darby, 3 Mod. 149; 
Rex v. Revel, 1 Stra. 420. 

9. And such an indictment clearly 
cannot be supported, unless it be proved, 
as well as lai<\ that the words were 
spoken of the prosecutor with intention 
to defame him hi his magisterial capa¬ 
city. Ibid. 

Acc. Kent v. Pocock , 2 Stra. 1167. 


C. (c) In actions brought against them. 

10. At the trial for an indictment 
for theft, the judge orders that the goods 
shall remain in the custody of the justice 
who took the information, unt3 it shall 
appear who is entitled to them. The 
owner may bring trover for the goods 
after the expiration of six months, and 
without giving notice. Licet and ano¬ 
ther , assignees, frc. _ v. Reid, esq. and 
another, Peake, 35. Kenyon, C. J. 1791. 

11. Magistrates are not personally 
liable for expenses incurred in preparing 
plans fora county gaol advertised for by 


the justices at thei* session; and deli¬ 
vered to a committee appointed to re¬ 
ceive them. Tuck and another, executors 
of Carter, v. Ruggles , 5 Esp. 237. 
Mansfield, C.’J. 1805. 

12. Notice of action against a J. P. 
under 22 Geo. II. (24 Geo. II. cap. 44.) 
describing plaintiff’s attorney, as of New 
Inn, London, instead of New Inn, West¬ 
minster, held insufficient for the variance. 
Stears v. Smith, clerk, 6 Esp. 138. El¬ 
lenborough, C. J. Maidstone, 1810. 

And see Taylor v. Fenwick, 7 T. R. 
635, more fully reported, 3 B. & P. 
553, (n.) a. v 

13. Semble, that the notice of action 

against a magistrate, must be indorsed 
by an attorney who has taken out his 
certificate. Sabir v. De Burgh and 
others, 2 Campb. 196. Ellenborough, 
C. J. 1809. • 

14. But -proof that the attorney had 
ordered his clerk to take out a certificate, 
and had given him money for that pur¬ 
pose, is sufficient evidence of qualifica-. 
tion. Ibid. 

15. In trespass against J. P. for taking 
goods, the plaintiff cannot recover more 
than the value slated in his notice of 
action. Stringer v. Martyr, esq. 6 Esp. 
134. Macdonald, C. B. Kingston, 1810. 

16. And if that sum has been tendered, 
the plaintiff is not entitled to a verdict. 
Ibid. 

17. The notice need pot specify the 
form of the intended Mjltm. Sabin v. 
De Burgh, ubi supra.^fp ; 

A misdescription was ruled to be fa¬ 
tal ; but the point was reserved. Strick¬ 
land v. Ward, 7 T. R. 631, n. 

And see Massey v. Johnson , 12 East, 
67; Gray v. Coohson, 16 East, 13. 


LANDLORD AND TENANT. 
(See Witness, C. (i).) 

A. Leases. 

(a) When valid. 

(b) Covenants by lessee. 

B. Rent. 

(a) By whom payable. 
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(b) Double rent* operates as a demise* and cannot be ro¬ 
te) Double value. ceived in evidence* unless it be stamped 

' ' ' os a lease. Poole v. Bentley, 2 Carnpb. 

C Taxes 286. Ellenborough, C. J. 1809. 

*‘ And a rule nisi in K. B. to set aside 


D. Repairs. 

E. Notice to quit. 

(a) In what cases necessary. 

(b) Form of notice. 

(c) By whom given. 

(d) To whom given. 

(e) How directed. 

(f) How served. 

(g) At what time to expire. 

(h) How waved 

(i) Where evidence of commence¬ 

ment of \enancy. 


A. Leases. 

(And see Bills and notes, pi. 51. 

Evidence, G. (b).) 

A. (a) When valid. 

(And see Frauds, Statute of. A.) 

1. A lease at an entire rent, where 
part of the lands cannot be legally de¬ 
mised, is void for the whole. Doc d. 
Griffiths v.Jdayd, 3 Esp. 78. Kenyon, 
C. J. 1800JJP' 

2. Where tenant for life, bound to 
reserve the best rent, lets the premises 
on a repairing lease, and after the im¬ 
provements have taken place, accepts a 
surrender* and grants a fresh term, he 
must reserve the best rent that can be 

* then obtained. Ibid. 

3. But a court of equity may give 
relief for that part of the term which 
remained unexpired at the period of the 
surrender. Ibid. 

_ 4. Acceptance of rent by a party en¬ 
titled to avoid a lease, confirms it. Doe 
d. T. Jolliffe, J. Jolliffe , and W. Bower- 
man , v. Syboum , 2 Esp. 677. Kenyon, 
C. J. Maidstone, 1798. 

- S. C. not S. P. 7 T. R. 2. 

5. An agreement for a building lease 
Vrhich is to be considered binding till 
one fully prepared can be produced. 


nonsuit was discharged; 12 East, 168. 

6. A provision in a lease for an ad¬ 
vanced Tent, in case the lessee should 
discontinue purchasing his beer of t v e 
lessor, was strongly censured by the 
court. Cooper v. TwibUl , 3 Campb. 
286,'n. Ellenborough, C. J. 1808. 

7. And a plea in.^ar to an avowry 
for such additional rent, stating that the 
beer supplied was of a bad quality, was 
considered as a meritorious defence. 
Ibid. 

8. But where premises are described 
in the conditions of sale, as “ a free 
public-house,” the bargain may be 
avoided by the purchaser, if it appear 
that the lease contains a clause of this 
nature. Jones v. Edney, 3 Campb. 285. 
Ellenborough, C. J. 1812. 

9. Although the lease be produced, 
and read at the auction. Ibid. 

S. C. not S. P. Sugd. V. & P. 37. 
And see Gunnis v. Erhart , 1 H. Bla. 
289; Jenkinson v. Pepys , 6 Ves. 330; 
Powell v. Edmunds , 12 East, 6. 

A. (b) Covenants by lessee. 

(And see ante, Insurance, 203.) 

10. Qu. whether a covenaut contained 
in the assignment of a lease, requiring 
the assignee and his assigns to buy their 
beer of the assignor, will bind a subse¬ 
quent assignee. Hartley v. Peliall, Peake, 
131. Kenyon, C. J. 1792. 

And see ante. Agreement, pi. 40, 
41,2,3,4,5. 

11. A covenant not to alien without 
leave of lessor, is a fair and usual cove¬ 
nant, Morgan v. Slaughter , 1 Esp. 8. 
Kenyon, C. J. 1793. 

S. P. Folkington v. Croft , 3 Anst. 
700. S. P. contra, Henderson v. Hay , 
3 Bro. C. C. 632, recognized by Eldon, 
C. in Church v. Brown, 15 Ves. 531; 
Brown v. Ruban, 15 Ves. 529. 

12. A covenant not to assign or other¬ 
wise pert with the premises, or any part 
| thereof, for the whole or any part of the 
term , is broken by an underlease. Doe d. 
Holland v. Worsley, 1 Campb. 20. El¬ 
lenborough, C. J. 1807. 
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And see Crusoe v. Bygby , 2 Bla. 766. 
S. C. 3 Wils. 234. Steers v. Hind, 1 
Ves. 295. 

]3. Letting lodgings is not a breach 
of a covenant not to underlet. Doe d. 
Pitt v. Laming, widow, 4 Campb. 73. 
Ellenborough, C. J. 1814. 

14. Where lessee covenants to repair 
generally, and also covenants, within 
three months after notice, to make the 
repairs required by such notice, the two 
clauses arc independent; and a notice 
given under the second covenant, is no 
waver of a breach of the first. Roe d. 
tioathj v. Paine, 2 Campb. 520. Ellen¬ 
borough, C. J. 1810. 

15. If after the expiration of a term, 
the lessee continue to hold, though at 
an advanced rent, the parties are pre¬ 
sumed to have acceded to the terms 
of the former tenancy, as far as they 
are applicable to their new situation. 
Digby v. Atkinson and another , 4 
Campb. 277. Ellenborough, C. J. 
1815. 

B. Rent. 

(And see Use and occupation, 11, n.) 

B. (a) Ry whom payable. 

(And see Execution, A. (e) 

16. Where at the expiration of a lease, 
an under-tenant continues in possession, 
the original lessee remains liable tor the 
rent, unless iho landlord accept the key 
of the premises, receive rent from the 
party in possession, or, by some othei 
act, acknowledge him as tenant. Hard¬ 
ing v. Crethom , 1 Esp. 57. Kenyon, 
C. J. 1793. 

And see Roe v. Wiggs, 2 N. R. 330; 
Pleasant v, Benson, 14 East, 234; 4 Bac. 
Abr. Leases, I. 3. 

17. Where at the expiration of a term, 
the lessee gives notice to an under-tenant 
in possession, to pay rent to the lessor; 
which notice the latter attests with a 
knowledge of its contents, the first lessee 
is discharged. Ibid. 

18. Secus, if the lessor subscribe his 
name without knowing the contents of 
the instrument which he attests. Ibid. 

19. If the tenant abandon the premises 
without notice, the landlord is not pre¬ 
cluded from recovering the subsequent 
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rent, by putting up a hall at the window, 
and endeavouring to procure another te¬ 
nant. Redpath v. Roberts, 3 Esp. 225. 
Kenyon, C. J. 1800. 

20. Acceptance of rent from a third 

person, is not a grpund for presuming a 
surrender. Copeland v. Watts and ano¬ 
ther, executors of Gubkins, 1 Stark. 95. 
Gibbs, C. J. 1815. ' 

21. A landlord may distrain after an 
act oof bankruptcy. If, therefore, the 
rent be paid by the bankrupt to avoid 
a distress which is threatened, the as¬ 
signees cannot recover the amount from 
the landlord.* Stevenson et alt. assignees 
of Knight v. Wood, 5 Esp. 200. Ellen- 
boroug'h, C. J, 1805. 

And see ante. Execution, A. (e) 

22. Dub. whether an agreement to 
take a house and to pay rent can be 
enforced where the premises are con¬ 
sumed by.fi re before the day appointed 
for the defendant’s entry. Phiutpson v. 
Leiqh, l Esp. 398. Kenyon, C. J. 1795. 

That it may, see Dyer, 56, a. Paradise 
v. Jane, Aleyne, 26; Monk v. Cooper , 

2 Stra. 763. S. C. 2 Lord Raym. 
1477; Bclfour v. Weston, 1 T. R. 310; 
Doev. Sandham., ibid. 705, 10; Cutter 
v. Powell, 6 T. R. 323; Hare v. Groves , 

3 Anstr. 687; 1 Fonbl. 336 ; 22 Car. II. 
cap. 11, § 81. 2Saund.422; Bakery. 
HoltpzaffeU, 4 Taunt. 45. S. C. 18 Ves. 
116. Contra, Bro-un v. Quitter, Ambler, 
619; Steele v. Wright, cited 1 T. R. 
708. Pothier, Contratjfc Bail a Rente, 
chap. 6, num. 190, 2. Mid see Weiaali 
v. Waters, 6T. R. 488. o. C. in Equity, 
2 Anst. 575. Post, D. pi. 35. 

B. (b) Double rent. 

23. A notice given by the tenant of 
his intention to quit as soon as he can get 
another situation, is too vague to entitle 
the landlord to double rent under 11 
Geo. 11. cap. 19. (sect. 18). Farrance v. 
Elkington, 2 Campb. 593. Ellenbo- 
rough, C. J. 1811. 

24. Although the tenant quit the pre¬ 
mises, and underlet them. Ibid. 

B. (c) DovMe value. 

(Post, Penal Statute ; Replevin.*) 

25. A tenant who holds over, under 
j a fair claim of right, will not be con- 
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xideredas wilfully holding oner within 
the moarjiing of 4 Geo. 1L cap. 28, s. 1; 
though it be decided eventually that he 
has so right. Wright v. Smith* 5 Esp. 
20& Hotham, B. 1805, and Each. E. 
1805. 

And see Executors, pi. 3. post, 36. 

26. If, therefore, after the expiration 
of a term, and after a notice from the 
landlord to deliver up- possession, the 
tenant hold over and defend an eject¬ 
ment on a supposition that a renewal of 
the lease by tenant for life, is valid, an 
action for the double value will not lie. 
Ibid. 

27. Debt for double value will not 
lie against a tenant from week to week. 
The statute, being penal, is to be con¬ 
strued strictly. ■ Lloyd v. Rosbee, 2 
Campb. 453. Ellenborougli, C. J. 1810. 

'l5ed vide Wilkinson v. Colley, 5 Burr. 
2694; Lake v. Smith J 1 N* ?l R. 174, 
where this seems to have bewiegarded 
as a remedial statute. And see F. N. B. 
60 D, N; Co. Litt. 54, a. 

C. Taxes. 

(And see post, Set off.) 

28. In an action for use and occupa¬ 
tion, the defendant is entitled to dedudt 
landlord’s property tax actually paid. 
Baker v. Davis, 3 Campb., 473. Ellcn- 
borough, C. J. 1813. 

And see Sapsford v. Fletcher, 4 T. R. 
511; Fuller v^Abbolt, 4 Taunt. 105. 

29. And it is sufficient to call the 
collector, who received the amount, with¬ 
out producing the assessment. Philips 
v. Beer , 4 Campb. 266. Ellenlx)rough, 
C.J. 1815. 

30. But property-tax not^et-.paid, 
cannot be deducted on the ground of the 
liability of the demised premises. Pococh 
v. Eustace, 2 Campb.' 181. Ellenbo- 

„ rough, C. J. 1809. . - 

And see Howe v. Synge, 15 East, 448. 
Fuller v. Abbott , 4 Taunt. 103.' 

D. Repairs. 

_ 31. Tenant from y|ar to year cannot 
be required to make lasting and substan¬ 
tial repairs^ Ferguson v. -, 2 

&P. 590. Kenyon, C. J. 1797. 

32, But itr was said that he iA bound 


to keep the premises in tenantable con¬ 
dition. Ibia. 

33. It has since been holden, that 
he is not liable to general repairs. 
Horsfall v. Mather , Holt, 7. Gibbs, 
C. J. 1815. 

Acc. Gibson v. Wells, 1 N. R. 290. 

S. C. 2 Smith, 677. Countess of Shrews¬ 
bury's case, 5 Co. 13. And see Co. Litt. 
56, b. (n) 2; 1 Saund. 323, (n) 7: 2 
Saund. 252, c. ibid. 259. Herne v. Bem- 
bow, 4 Taunt. 764. 

34. A stipulation that the tenant shall 
insure' the premises ii 600/. does not 
limit his responsibility to that sum under 
a general covenant to repair. Digby v. , 
Atkinson and another, 4 Campb. 277. 
Ellenborough, C. J. 1815. 

35. A covenant to keep in repair, 
binds to re-build after a tire. Ibid. 

Acc. Pym v. Blackburn, 3 Ves. 34; 
Bullock v. Dommilt, 6 T. R. 650; Wal¬ 
ton v. Waterhouse, 2 Wms. Saund. 420, 
422, n. (2). And see ante, pi. 22. 

-E. Notice to quit. 

E. (a) Where necessary. 

36. Where the tenant who came into 
possession under the devisor refuses to 
pay rent to the devisees under a contest¬ 
ed will, hut expresses his readiness to 
pay to the party entitled to receive it, 
his refusal does not amount to a dis¬ 
avowal of the title of the devisees so as 
to entitle them to maintain ejectment 
without notice. Doe d. Williams v. 
Pasquali, Peake, 196. Kenyon, C. J. 
1793. 

And see Throgmorton v. Whelpdale, 
Bull. N. P. 96; Lumley v. Hodgson, 
16 East, 99; Atkyns v. Lord Willough¬ 
by, 2 Anst. 397; Doe d. Foster v. Wil¬ 
liams, Cowp. 621, 2; F. N. B. 179, K. 

37. The acceptance of rent by the 
remainder-i-man upon a void lease from 
teuatit for life, creates a tenancy from 
year to year,^n4 entitles the party to no- ' 
tice. Doe 9. Martin v. Watts, 2 Esp. 
501. Hotham, B. Guildford, 1796. 

And the court of K. B. discharged a 
rule to set aside nonsuit; 7 T. R. 83. 

38. If the attorney of an infant lessor 
in ejectment make a bond fide compro¬ 
mise with the defendant, who, in con- 
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sequence thereof, attorns to such infant 
lessor, the latter cannot, at full age, 
bring another ejectment without notice, 
though he have done no act to confirm 
the agreemeut. Doe d. Miller v. Noden, 

2 Esp. 530. Kenyon, C. J. 1797. 

39. A tenant who holds over after the 
expiration of his lease, is not entitled to 
notice, unless the occupation has con¬ 
tinued for a year, or rent has been paid. 
Doe d. Hollingsworth v. Stcnnett, 2 Esp. 
717. Kenyon, C. J. 1799. 

And see Wl^iteacre v. Syntonds, 10 
East, 13; RicMrdson v. Langridge, 4 
Taunt. 128. 

40. A stranger gets into possession of 
an empty house without the privity of 
the owner, and an ineffectual negotia¬ 
tion for a lease afterwards takes place 
between the parties; the owner may 
recover the possession in ejectment with¬ 
out giving any notice to quit. Doe d. 
Knight v. Quigley, 2 Campb. 505. El¬ 
lenborough, C. j. 1*310. 

And see Right v. Bawdcn and others, 

3 East, 2(i0; Denn d. Brune v. Rawlins, 
10 East, 261. 

41. Ejectment lies without notice to 
quit against vendee in possession under 
proviso that in default of payment of 
any instalment, vendor shall not be com¬ 
pellable to convey. Doe d. Moore v. 
Lawder, 1 Stark. 308. Ellenborough, 
C. J. 1816. 

42. Where upon a treaty foT the as¬ 
signment of a term from A. to B. it was 
agreed that 11. should pay the purchase- 
money on a cedain day, that he should 
in the mean time have possession and 
pay rent, and that if the puTchase- 
money should not be paid at the day, 
he should not be entitled to an assign¬ 
ment, it was held, that upon failure of 
payment, A. might maintain ejectment 
against B. without notice, or demand of 
possession. Doe d. Leeson v. Sayer, 3 
Campb. 8. Ellenborough, C. J. 1811. 

43. Ejectment against co-partner, af¬ 
ter dissolution of partnership. Tor a 
house agreed to be occupied by the 

E artners, during its continuance, and 
eid, that no notice to quit was neces¬ 
sary. Doe d. Waithman v. Miles , 1 
Stark. 181. Ellenborough, C. J. 1816. 

E. (b) Form of notice. 

44. A misdescription of the premises, 
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which cannot mislead the tenant, is im¬ 
material. Doe d. Cox and others v. 

" ■, 4 Esp. 185. Ellenborough, 
C. J. 1802. 

45. A notice to quit need not be in 
writing. Doe d. Lord Macartney v. J. 
Crick and W. Critck, 5 Esp. 196. El- 
ldhborough, C. J. 1805. 

46. Though given op behalf of a 
corporation aggregate. Roe dem. Dear}, 
and* Chapter of Rochester v. Pierce, 2 
Campb, 96. Macdonald, C. B. Maid¬ 
stone, 1806. 

47* An mectment may be supported 
on a notice-given by the steward of a 
corporation aggregate, without shewing 
that he had a power of attorney for the 
purpose; the adoption of the notice by 
bringing the action being a sufficient 
proof of his authority. Ibid. 

But see Co. Litt. 245, a. b. 258, a. 
post, Dgfc) 54? 

48. Trader *an agreement between 
landlord and tenant, “that either party 
may determine the tenancy by a quar¬ 
ter’s notice,” such notice must expire 
at the season of the year when the 
tenancy commenced. Doe d. Pitcher v. 
Donovan, 2 Campb. 78. Mansfield, C. 
J. 1809.W, 

And me court of C. P. set aside a 
verdict for the landlord; 1 Taunt. 555. 

49. Under an agreement by which 
tixe tenant “is always to quitatthiee 
months’ notice,” the notice must expire 
at some quarter-day corresponding with 
the time of entering. Kemp v. Derrett, 
3 CamifcV 51J% Ellenborough, C. J. 
1814. 

50. Wjiere lands and tithes are held 
under a parol demise at an entire rent, 
notice to quit the lands only, omitting 
the tithwi is not sufficient to determine 
the demise iq, respect of the lands. Doe 
d. Morgan v. jpnurch, 3 Campb. 71. 
Le Blanc, J. j^oBmouth, 18£fjk 

51. -,put notice to quit the®i$~; and 
premises will influde the tithes. Rfid. 

* 

E. (c) By whom given. 

52. A notice to quit in the names of 
A. and B., where A. only is entitled, 
^ good, and will support an ejectment 
on the single demise of A. Doe d. T. 
JpUiffe^ J. Jolliffe , and W. Bowerman, 
v. Symmrn, 2 Esp.- 677. Kenyon, C. J, 
Maidstone, 1798. 
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53.1f executors, who aYe also devisees 
in tract, describe themselves as execu¬ 
tors liastead of trustees, the mistiescrip- 
turn is immaterial. Right d. Fisher and 
others v. Cuthell, 5 Esp. 149. Ellen- 
borbygh, C. J. 1804. 

. ’ ^4. Notice to quit** by two of* three 
joint tenants on behalf of the three,'Is 
had, though the third assent afterwards, 
and join in bringing an ejectment. Ibid. 

And the court of K. B. discharged 
a rale for setting aside nonsuit; 5 East, 
491. " C,.;. 

S. C. differently reposted as to the 
proviso in the lease, 2 Smim, 83, 84, n. 
Cont. Doe d. Whayman v. Chaplin, 3 
' T^unt. 120. And see Dye , 23, b. pi. 
146. Co. Litt. 245, a. 258, a. 


E. fd) To whom given. . 

* 

55. Notice to one of two joim tenants 
in possession, is sufficient to*fletermijae 
the tenancy as to both. Doe d. Lord 
Macartney v. J. Crick dlid W. Crick, 
5 Esp. 196. Ellenborough, C. J. 1805. 

Acc. Doe d. ‘Lord Bradford v. Wat¬ 
kins, 7 East, 551, 3.' S. C. 3 Smith, 
517. And see Co. litt., 49, hpi 


E. (e) How, directed. 


■t*- 


* 56. A notice to quit served personally 
on the-* tenant, need' not be directed to 
him, Doe d. Matihewsony. WrightmanA 
4 Esp. 5.‘ liebyon, C. Lin Easter 
.. Term, 1§01. ^ 

' 57. Andifn notice to quHso served, 

. bear a'direction jnwbich the tenant is 
misnamed, the ^pistake is 4 im&at6rial 
unless it appear that there is a person 
whose name answers to ttte description 
in the notify, and also, that the tenant 
sent the notice back. Lme v, Spiller, 6 
Btp; 70, Ellenborough, C. J. 1807. 

' * - s * 

t v 

»S . * ' >' * 

£. (f) How served. 

, 5#The delivery of notice a’t the te- 
tiant’a house, without prom of its hav¬ 
ing been explained to a servant, or of* its 
having reined the tenant, is nqt sufp- 
- dent. Dot d; Burossand others v. Lucas 


and others, 5 Esp. 153. Ellenborough, 
C. J. 1804. 

And see Jones d. Griffiths v. Marsh, 
4 T. R. 464. Appendix, X. 

E. (g) At what time to expire. 

i 

59. By special custom, a tenant may 

be entitled to a year’s notice to quit. 
Roe d. Hendersonv. Chamock, Peake, 4. 
Kefiyon, C. J. 1790. * 

' And see Tyley v. Seed, Skinn. 649; 
Dethih v. Saunders, 2 Siderf. 20; Roe 
•v. Wilkinson, Co. litt. 270, n. 1; 7 Vin. 
Abr. Customs, H. pi. 11; Timmins v. 
Rowlison, 3 Buriv 1603,9; S. C. 1 Bla. 
533. 

60. Where by the custom of the coun¬ 
try, the holdings are from old Michael¬ 
mas, notice-to quit at Michaelmas gene¬ 
rally will' be understood to mean old 
Michaelmas. , Fyrley d. Mayor , fyc. of 
Canterbury v. Wood, 1 Esp. 198. Ken- 
yoi^C. J. 1794. 

S. C. -'differently reported, Runn. 
Ejeejm. H2. Aildsee Doe v. Lea, 11 
East, 312; poqt^pC 74, 75. 

61. Notiee to quit at the expiration 
of “ the current year of tenancy, which 

shall expirtfnext after the end of one 
** half year from the date hereof,” is 
sufficient. ,;Doe d. Phillips v. Butler, 
2 Esp. 5891, 5 Kenyon, C. J. 1797. 

62. ’ Whet# a house is taken by the 
month, a month’s notice is sufficient. 
Doe d. Parry v. llazell, 1 Esp. 94. 
|£enyfon, c. j. 1794. 

- And see Doe Donovan, 1 Taunt. 

555, 7. v. v , ' ^ 

• 63. And a weekly reserration of rent 
is primdfade evidence of a weekly 
holding. ' Doe d. Peacock v. Raffan, 
6 Esp. 4. Ellenborough, C. J. 1806. 

64, ^ Where the parties agree, that 

if the tfeht be regularly paid, the tenant 
shall notJbe turned out without four 
weeks* notice, the landlord must prove 
*bat default has been made in the pay¬ 
ment^ the rent.or^hat such notice has 
been given. 

65, The unsigned draft of theintend- 
ed lease may be produced as evidence of 
such agreement. Ibid. 

And see Doe v.*Belt, 5 T. R. 471. 

66, A quarterly reservation of rent 
upon a tenancy from year to,year, does 
not dispense with the necessity of a half 
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year’s notice. Shirley v. Newman, •> 1 
Esp. 266. Kenyon, C. J. 1795. 

t>7. A quarter’s notice may however 
be rendered valid by the acquiescence of 
the parties. Ibid. 

68. If the landlord, in the middle of 
a year, agree to put an end to the tenancy 
at the next quarter, the agreement'is 
w>thin the statute of frauds, and cannot 
he enforced if not. signed by the parties. 
Taylor v. Chapman, 2 Ksp. 506, cited. 
Kenyon, C. J. 1795. 

69. But if at the end of the yefet, the. 

landlord accept' another tenant* such 
acceptance will operate'as a Waver of 
the notice to quit, an^the forme* te¬ 
nancy will be determined. Sparrow y. 
Hawkes, 2 Esp. 505. Kenyon', ; C,. j. 
1796. Supra, 67. - ■- T y 

70. Notice on 29th of September to 
quit on the 25th of March, is a good 
half-year’s notice. Doe d. Harrop ,v. 
J. Green and G. Green, 4 Esp. 198. 
Elleuborough, C. J. 1802. 

71. Notice to quit dated 26th Sep¬ 

tember, requiring tenant to delivers. up 
possession on or about. the end of* six 
calendar months, was held -sufficient to 
determine a lady-day holding. .Howard 
v. Il'emslcu, 6 Esp. 53. Ellenboroughk 
C. J. 1800. . ’ * 

And sec Right v. Darby, 1 T. R. 159* 

72. Andsemble, that the notice would 

have been good though “ or about’ 4 had 
been omitted; rejecting “ calendar" as 
surplusage, and considering six months 
equivalent to half a year. Howard v v 
Wemsley, ubi supra. ’ 

And see 1 T. it. 163. ,i. 

73. Holding commenced on the 21st 
of November, and the tenant after settling 
lor the fraction of the quarter, continued 
to pay his rent half yearly at midsummer 
and Christmas. The tenancy is to be 
computed not from tjie middSfe of the 
quarter, but from the succeeding'quar- 
ter-day. A notice to quit, ’therefore, 
expiring at Christmas, is, in^uch case, 
sufficient. Doe d. Holcombe v. JoWnson, 
6 Esp. 19. Ellenborohgh, C. J. 1806. 

74. Where the tenaut .enters at mi~ 
chaelmas old style, a notice tp quit at 
michaelmas generally, is sufficient*. Doe 
d. Hinde v. Ftttce, =2 Campb. ,256. 
Macdonald, C. B. Chelmsford, 18Q9. 

75. S. P. .said to have b^en ruled-in 
Dot v. Brookes, 2 Campb. 257. Ellen- 


bojough, C. & Hertford, 1809. And 
Anon. Woodfall. Heath, J. Gloucester, 
1800. 

And see Doe v. Lea, 11 East, 312, 
ante, pi. 60. 

76. Upon a letting “for twelve months 
certain, an^ six -rfionths’ notice after¬ 
wards," the tenant is at liberty to quit 
at the end of the first year, if he give 
six months’ previous nbtjge. Thompson 
y. ,'Maberly, 2 Campb. 573. Ellenbo- 
rougb, C. J. 1811. 

- fAad see Sauvage v. Dupuis, 3 Taunt. 
410. ' , 

: f’3i ' 

E. (h) How waved. 

V J ' 

77. The acceptance by, lessor's agent, 
of rent due at michaelmas, is primd jade 
a waver of a notice to quit at midsummer. 
Doe d. Ash v.. Calvert, 2 Campb. 387. 
Ellcnborppgh, <J. J. 1810. 

And see- Doc v. Batten, Cowp. 243; 
Gdodrightv. Cordwenf, 6 T. R. 219; 
F.-:N« B. 1*44, O; ib. 179, F. note, (c). 

78. But if the agent was not apprized 
of the steps "taken to determine the te¬ 
nancy, and had. ad special authority to 
receive the particular rent, the notice 
.tenifttns iq. force. Ibid. ' 

And sehy, B; 4 II. 6, 21, a. per Cot- 1 
tesvnoiv; F;'N. B. 179, A. note, (c). 

* 79, If, after the determination of a 
tenancy by,, notice, the landlord give 
another notice to quit in 1,4 days, or 
pay double value, the second notice, is 
no waver of the first.* Doe d. Digby v. 
Steel, 3 Campb. 117. Ellenborough, 
C. J. 1811. > . 

. Acc. Messenger v. Armstrong, 1 T. R. 
53; Doe v. Humphreys, 2 East, 237. 

And see Doc vtiPalmer, 16 East, 53. 

■v- 

1 - • • 

E. (i)' Where evidence cf commencement 
pf tenancy. 

80. ft was held, that a notice**' to quit 
on the 25th day of March or the 5th 
day of April next .ensuing,” served m 
thp 29th^.of September, was primd fade 
sufficient to entitle the landlord to re¬ 
cover in ejectment-? and that it Jay upon 
tfie defendant to pcov^ that his tenancy 
commenced at neither, of those periods. 
Doe d.' Matthewson v,- Wrightman, 4 
.Esp. 5. Kenyon, C. J. 1801. 

; o : 
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. Si. A notice to quit expiring at mid¬ 
summer, was held not to be prrnd facie 
evidence of a midsummer holding. Doe 
d. Ash and another v. Catvert, 2 Campb. 

' 388. Ellenboroughj C. J. 1810. • 

-V 82. If the tenant*even undesigned ly, 
misinform bis landlord refpectmg the 
commencement of the holding, he is 
bouadhy % notice given in consequence 
of his mis-statement., Doe net 

A v.Lambly, 2 Esp. 635. Kffe 
,*C. 3. 1798. - 
83, Notice was 


was give 
March to quit at the 


2. Secus, of a specific legacy after 
assent. Doe d. Lord Say and Sale v. 
Guy, executor, 4 Esp. 154. Ellenbo- 
rough, C. J. 1802. 

Aid the court of K. B. discharged a 
rule for a new trial. . Ibid, and 3 East, 
120 . 

3. A legacy to a creditor is no satis¬ 
faction of a debt which accrues after 
[the making of the will. Lesage v. Couss- 
maker and others, executors, 1 Esp. 187. 
Emotypn, C.‘ J. 1794. 

Creamer's cgse, ■ 2 Salk. 508. 


.. C$aridey’<* case, 1 P. Wms. 408, 9; 
currentyeaV, and in JaS&ary’following? Thomas v. Bennett, 2 P. Wms. 341,3; 

- 1 m _' i T> _,_KL.-iCt. O T» ITT_QCO C 


' a declaratjbp of»^pctaoen|i r laying the 
demise in November, ’twsMrved on the 
tenant, who ’making no objection said, 
1 hewouldgo ouT as soon as he could Suit 
himfelf. JUsM* that this was evMence 
of a michaelmas holilig the 

* jury. Doe d. ** Baketv. Wms&mhweil, 
2. Campb. *559/’ Elletw^&gh, Q, J. 

181 / - *Z 

84. The tenant rends; Ae notice in 
the presence of 4he peabn who serves 
it, .and midfes ut<^ qojhctbm This is 
jamdfam evidence^hat the tenancy 
^comnrepced atihe time of the vifer 


which the notice to iju^exmres. 
d. Jones'etuk.y. Thomas, ifCampb. 647, 
„ Lawrence,. J. Herefor#1811. 

/ ;s And the court cf K. B. refused a rule 
%■ to set aside a verdict fo^the plaintiff. 
.ibid. 

\ Arid .see Doe dvClqgges v* Forster, 
43 East, 405,, where it was held to bn 

• > *■ *• •■c .9 *ts v Cl 


Foyaler v. FowWr, 3 P. Wms. 353,5. 

® iijQr qf a demand at that rime unli¬ 
quidated,, Ibid. 

J* S. P» Rawlins'v. Powell, 1 P. Wms. 
298,9. v *And see Carr v. Eastabrooke, 
Yes. 561., 

p 5. E^cutbrs cannot he charged with 
^E^ervice performed for the testator in 
'^rpecttiipn of a legacy. Ibid. 

S. P. Osborn v. Governor of Guy’s 
spited, 2 Stra.728. 


.trie 

?>tite r witness 
. to the cifouriatadce of the iOading of tie 
’notice, bythe’ tenani 

, . . _ * * ■'-.a. j. - 1 


anewjrial, that 
eeti^quesrioned as 


*> 


X'v" u i#oacy. " 

; ■. : . •, « \"~T * 

■ 1. No‘*otion at tar lies totaforce .he 

J 1791,. . ■*' '■ -* * ■ « 

v & P. Ntcholsony. Sherman, 1 SidnrfJ 

. SlfcV S. C„ T. JRayfo/23,^4; De$s 


Parish 
“ V C. J. 
* 



*0' And see Palmer v. Waddmgton, 3 

* - - ; • 

" l *, ■ . . , * . 1 i 
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' A. Civil action. 

" (a) In what cases maintainable. 
(h) Pleadings. 

[c\ Evidence. 

B. Criminal prosecution. 

** ( 

' (a) By information. 

|hj By indictment. 

Pleadings. 


* V 

if 

A. J^IVIL ACTION. 

(Alii see Defamation.) 

% a. •* 

• ‘ ■ 

A. *fa) In what cases maintainable. 

if. * ' * 

8X «/ ’ 


$trvtt, 5 T. R. B9ft; Mayor* of ' 1. A. cannot miuntain an action against 
mpton „jr. Greaves/8 T« R. 1590, B.^for a libel up<m C„ whereby C. was 


deterred from singing at A.’s theatre* to 
the diminution urnfs profits. Ashley v. 
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Harrison, Peake, 194,- and 1 Esp. 48. 
Kenyon, C. J. 1793. 

2. Fair and candid observations cm 
performances at a place of public enter¬ 
tainment, are not libellous. Dibdin v. 
Swan and Rostock, 1 Esp. 28. Kenyon, 
C.J. 1793. 

3. But where the comment is unjust 
and malevolent, an action will li^ Ibid. 

5. P. Nightingale v. Rockdale, Selw. 
933, h. 

4. A paragraph in one newspaper 

charging another with scurrility, is not 
actionable. fferiot v. Stuart, 1 ' 1 Esp. 
437. Kenyon, C. J. 1796.. ' , 

3. Sec us, where it contains an asser¬ 
tion that srch newspaper is low id cir¬ 
culation. Ibid, " ^ 

6. A correct and bond fide stateuAmt 
of what passes in a court df justice,’ is 
not actiouable. Curry v. Walter, 1 Esp. 
457. Eyre, C. J. 1795. 

And see ilex v. Wright , 8 *T. R. 293; 
Carr v. Janet, 3 Smith, 491,503. 5t,T!. 
by the name of Stiles v. Nokes, 7 East, 
493, 503. 

7. And it was ruled that the justifi¬ 
cation might be given in evidence under 
the general issue, lhnl. 

But the court of C. P. inclined ttf 
think that the facts should have ap¬ 
peared on the record; 1 Bos. and Pull, 
525. - i 

8. If a letter is written ostensibly for 
the purpose of inquiring a servant’s 
character, but in reality with a vi^w to 
entrap the master into the writing of $ 
libel, the servant cannot maintain an 
action upon the answer. King v. Waring 
et vx. 5 Esp. 13. Alvanley, C. J. 1803, 

9. A person cannot sue for general 

damages for words affecting him in his 
trade, unless he be a trader within the 
meaning of the bankrupt lavffc dark 
v. Wisdom , 5 Esp. 147.' ElleriW 'Ugh, 
,C. J. 1804. t 

Contra, Dobson v. Thomislone, 3 
Mod. 112: Chapman v. Lantphire, ibid. 
155. 3 Salk. 326, 7. 

10. But if upon the pleadings it he 
doubtful whether the trade is within the 
statutes or not, it may be shewn to have 
been so carried on as to make the pajrty 
liable to a commission. Ibid. ». 

11. No action will lie against the 

P resident of a court martial, for pub- 
shing in the usuaktfonu, the sentence. 


in which, after stating that the prisoner' 
is honourably acquitted, it is declared.,, 
that the charges are groundless and ma¬ 
licious, and that the conduct of the pro¬ 
secutor is highly injurious to the service. 
Jekyll V. Sir John Moors, 6 Esp, 63. 
Mansfield; Of JHHOG. 

And the court of C. P. refused a rule 
lo set aside nonsuit; 2 N. R. 341, 

1 .And see Warden v. Bailey, 4 Taunt. 

67,*7°. ‘ 

12. An action for a libel cannot be 
mnftitaihed i , t against A*„ the writer of 
a canfidentJs$»tter to B„ in which he 
charge the plaintiff with impioper con¬ 
duct iff the mgnageqient of business in 
which A. and B. Were jointly concerned. 
M'Dovgall, one, be. v. Claridgs, one, 
Sro. 1 Campb. 2&7. Ellenborough, C. 

J. 1808. 

13., Nor cat* the owner of a pub- 
lic-hdul% maintain an action sgainst a 
neighbouring publican for giving a bad 
character' of such house to a person, 
who, being in treaty for purchasing it, 
applied to the defendant for information, « 
provided there is some evidence, though 
slight, of the tiuth of the assertion. * 
Hasyber v. JRnge. Abbott, G. 3. West¬ 
minster, 13th February, 1819. 

14. Antf the defendant need not jus¬ 
tify. Ibid. < 

15. The delivery of a libel by a Pro- 
vtoeial Governor to his Attorney Geueral 
for his private perusal, is a publication. 
Wyatt r. Gore, Ho|t, 299. Gibbs, C. J. 
1816. 

16. A. is surely for B., to 0.; C. is 
justified In htatHig to A. any opinion 
which he may bond fide have formed of 

B. ’s conduct, however intemperate and , 
unfounded his representations. Dub* 
many. BtggJ 1 Campb/269. n. Ellen* 
borough, C. J, 1808. 

17. It is artionable to impute to a , 
bookseller the publication* of a silly ’ 
poem, fabricated by the defendant as a 
specimen,of th.fi plaintiff’s productions., 

18. "it is not ’actionaUe to ridicule, , 
and caricature an author with reference 
merely to his literary character. Sir 
John Carr, Anight, Hood and uno- 
ther, 1* jCampb. 355, n. Ellenborough; 

C. J. 1808. 

19. Words may be actionable as well 
as indictable when reduced into writing, 

n • 
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for the mere speaking of which no ac¬ 
tion would have lain. Earl of Leicester 

Walter, 2 Campb. 251. Mansfield, 
C. J. 1809. 3 Campb. 214, Exchequer 
Chamber, 1811. 

* 

A. (b) Pleadings. 

20. It was ruled, that under the gene¬ 
ral issue the defendant might shevrthat 
the supposed libel was a correct state¬ 
ment of what had passed in .a court of 
justice. Curry v. Waltm^X Esp.,4^7. 
Eyre, C. J. 1795. 

But the court of C, P, doubted whe¬ 
ther the defendant shculdnot have jus- 
fied; and no judgment was given; 1 
Bos. and Pull. 525. 

21. A count for a libel may be joined 

with a count for verbal slander, king 
v. Waring et ux. 5 Esp/ 13. |fcAlvanley, 
C.J. 1803. . . 


.are not in themselves actionable, may be 
given in evidence to shew the malice of 
the defendant. Mead v. Daubigny , 
Peake, 125. Kenyon, C. J. 1792. 

27. But it was afterwards held, that 
after proof of the libel laid in the 
declaration, other libels not charged 
might be given in evidence. Lee v. 
Hvson, Peake, 166. Kenyon, C. J. 
1792. 

28. So in an action for verbal slan¬ 
der; but the jury will be directed to 
give damages only for the woids laid in 
the declaration. Rvstcll v, Macquister, 
1 Campb. 49, n. Ellenborough, C. J. 

1807. 

29. In an action for words of perjury, 
indictment subsequently preferred 

by the defendant against the plaintiff, 
is' evidence to shew quo animo the words 
were spoken. Tate v. Humphreys , 2 
Campb. 73, n. Graham, B. Hereford, 

1808. " 


And see Manning v, Fitxherbert, Cro. 
Car. 271. 

22. In an action for a libel, charging 
the plaintiff with having published im¬ 
moral books, the defendant may, under 
the general issue, produce other publi¬ 
cations of the plaintiffs, to shew that 
•the supposed libel is a fair stricture on 
his publications. Tabart v. Tipper, 
1 Campb. 350. Ellenborough, C. J. 
1808. „ ; 

And see Sidnam v. Mayo, 1 Roll. 
Rep. 427, S. C. Cro. Jac, 407. 

23. Where separate passages of a libel 
are set out in the , declaration, they 
should be described as forming distinct 
parts. Tetter? y. tipper, 1 Campb. 352. 
Ellenborough, C. f. 1808. , „ 

. 24. But when the p^sagfes are not 

V distinguished, if the intigwSfitog words 
do not affect the sense, the omission is 
immaterial. Ibid. 


,A. (c/ Evidences* 


themselves cannot be giveh in evidence 
to shew the malicious intention with 

* which the words charged in the declare 

* Sion were spoken. Cook'v. Field, 3 Esp. 
133. Kenyon, C. J. 1788. 

26. In an action for slander, any 
words spoken by the defendant, which 


30. But in an action for a libel, other 
libels published by the defendant can¬ 
not be received to shew the malicious 
rhotive, unless they expressly refer to 
the libel declared on. Finncrty v. Tip¬ 
per, 2 Campb. 72. Mansfield, C. J. 
1809. 

31. Where the damage laid is, that 
the manager of a theatre lost the profits 
of several performances, a witness may 
be asked generally whether the receipts 
of the ..house have diminished, but not 
whether several persons have not given 
up their boxes. Ashley v. Harrison , 1 
Esp. 48. Kenyon, C. J. 1793. 

32. Where a defendant obtains a ver¬ 
dict upon a justification of words of 
felony, the plaintiff may be put upon 
his trial without the intervention of a 
grand jury. Cook v. Field, ubi supra. 

33. A defendant is not precluded from 
proving a justification of words of felo- 

£ , by Ahe previous acquittal of the 
untiff. England v. Bowrke , 3 Esp. 
. Kenyon, C. J. 1800. 


—- V ' — - 

. 34. Where^the words charge the plain- 

25. Ruled, that words actionable inttiff with bang accessary to a felony, 

l _ . i » vk • • • | ■ • j * - . . . y 


[rite defendant is not concluded by the 
acquittal of the principal felon. Aid. 

:: And see ante, Felony. 

35. In an action by a servant against 
his master for writing a character charg¬ 
ing him with dishonesty and misconduct, 
evidence of the antecedent general good 
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conduct of the plaintiff, is admissible, whereby A. requests tq be informed 
King v. Waring et ux. 5 Esp. 13. Al- whether B, has teen guilty of a trans- 
vanley, C. J. 1803. portable felony, is not a libel, if A., or 

36. To support an action , the libel nis employer, be interested in the dis- 
must be shewn to have been delivered covery, and the inquiry be made bond 
to a third person; a delivery to the fide. Delany v. Jones, 4 Esp. 191. 
plaintiff is not sufficient. Phillips, gent. Ellcnborough, C^J.1802. 

v. Janken, 2 Esp. 624. Kenyon, C. J. 44. The publication of ex parte ex- 
1794. animations, taken before a magistrate 

And see Edwards and Watton's case, on acharge of felony, is libellous though 
4 Leon. 240; Barrow v. Lewellin, Hob. the statement be correct. Rex v. Lee 
62; Hicks's case, ibid. 215. and another, 5 Esp. 123, Heath, J. 

37. The shewing of a caricature to a Hbrshanv 1 18£>4. 

person at his request, is not a sufficient 4/L,Espec§l|ly where the writer as* 

S ublication. Smith v. Wood, 3 Campb. sumes ffiat the party is guilty. Rex v. 
23. Ellenborough, C. J. 1813. & Fisher and others, 2 Campb. 563. El- 

38. In ar. action for a libel, proof lenborough, Cs J. 1811. 
that the plaintiff has been in the habjt And see Carr v. Jones, 3 Smith, 491. 
of libelling the defendant, is no bar lb S. C, J under the names of Stiles x. Nokes, 
the action; Fivnerty\. Tipper, 2 Campb. 7 East, 493. 

76. Mansfield, C. J. 1809. But it will 46., It is a misdemeanour to copy an 
materially affect the amount of damages, ext’ajudtdjfcl affidavit, containing libel— 
Ibid. lous mattef, for the purpose of present¬ 

ing it to the magistrate to be sworn, 
B. Criminal prosecution. though such copy be made by the ma¬ 
gistrate's clerk, and by his command. 
B. (a) By information. Maloney v. Bartley, 3 Campb. 210. 

9 Wood, B. Gloucester, 1812. 

39. If a member of parliament pub- Sed vide Lambfs case, Moore, 813, 
lish a speech in a newspaper, containing 4th resolution; S. C.’9 Co. 59. And 
slanderous charges, an information for a see Rex v. Rear, 2 Salk. 417. S. C. 5 
libel may be supported... The King, on Mod. 167. 
the prosecution of Sermon, v. Lord Abing¬ 
don, 1 Esp. 226. Kenyon, C. J. 1794. B. (cl Pleadinqs. 

And see Rex v. Bate, Dougl. 387. . U 9 

40. An information wilf he for pub- 47. If a- libellous letter refer to a 
lishing an invective unconnected with newspaper as to its authority, the news- 
argument, against a judge, and jury, paper may.bte read in evidence to shew 
for acquitting a prisoner. Rex v. While, that the defendant was not the inventor 
1 Campb. 359, n. Grose, J. 1808. , of the slander, in mitigatfbn of damages. 

And see Rex v. Watson, 2 T. R. 199. Mullett y. Hulton, 4 Esp. 248. Ellen- 

41. It is not libellous to express regret boroughi .C* J* 1803. 
that the sovereign has taken an erroneous 48. But £iich a reference will not 

view of foreign and domestic policy. Rex entitle the defendant to go into e vidence 
v. Lambert and Perry, 2 Campb. 398. of the truth of the charge. Ibid. 
Ellcnborough, C. J. 1810. 49. An indictment for a libel on the 

i treasurer of the parish of Greenwich, 
containe4y(unnecesria rily) an averment, 
B. (b) By indictment. that he ; Was duly appointed treasurer. 

4j‘- Held, that an entry in the vestry book, 

42. The proprietor of a newspaper stating, th|t the prosecutor was elected 
is responsible criminally as well as at a vestry" duly held in pursuance of 
civilly for the publication of a libel notice, was evidence that notice had 
inserted without his privity. Rex v; been given, without which, by a par-" 
Walter , 3 Sip. 21. Kenyon, C. J. ticular statute, the election would have 
1799. been void. Rex v. Martin, 2 Campb. 

43. An advertisement in a newspaper, 1*00. Macdonald, C. B. Maidstone, lSOft 
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Antfsee Cox v. Copping, 4 .5, Mod. 
;39&.$Stra. Ifc23, n, Rex v. Mother- 
Stra. 93. S. C. 12 Vin. Abr. 
16. 

* • r $0. Undet tbe general issue, the de- 
Xiendant may prove v in mitigation of 
V * damages, that at the tune the libel was 

published, there was a general suspicion 
that the plaintiff was guilty of the prac- 
■ tices imputed to him, and that his rela- 
'lions and acquaintances had ceased to 
, visit hirn. Earl of Leicester v. Walter, 
2 Campb. 25 i. Mansfield, C, 1.1$09. 

*'■ S. P.-v. MoorMM. & S. 284. 

*• ' , 51. A defendant may be acquitted of 
i mprinting, and found guilty of publishing 
* a ljbel. The Kings. Wfillioms, 2 Campb. 
f ' 646. Lawrence, 3. Hereford, 1811: 

• 52. And where the record varied from 
the printed libel, but agrees,wit^ the 
manuscript delivered |pr thg^defdndaat 
to the printer, Tie may be l||hd‘ guilty 

* of the publishing only. ■ IbSs ■■ 

53. So if the libel, lie contained in a 
newspaper, the prosecutor may rest his 
case upon the proof of publication 
pointed out by 38 Geo. 111. cap. 79. s. 
. 14. and 17. leaving the defendant to be 
acquitted of composing and publishing.. 
The Kings . Hunt and another , 2 Campb, 
583. Ellenborough, C. J;4811. 

And see Re aw. Hart, 10 East, 94. - 

■; c ' * > 

B. (d) Evidence. 


54. To corroborate the testimony of 
a person called to prove that the defend¬ 
ant was the author of a particular libel, 

other compositions of the defendarit on {of the* libellous passage. 


"i 


die same subject, nwy be produced. 
The Kina v. Pearce; PegkeMCu Ken¬ 
ton, C. J. ifel. - ** ^ ’ - 
55, The copy of^p. newspaper may 
be given in evidence without a stamp. 
Ibid. , 

5& The publication of a newspaper 
is sufficiently proved by a witness who 
.- ■states it to have been published in tbe 
Usual way, without producing a copy 
which has been actually punished. Ibta. 
» 57. Delivery of the libefto the party 

* libelled, is a sufficient publication to 

* support an indictment. Phillips, gent., 
!: v. Jansen, 2 Esp. 624. Kenyon, C. J. 
t. 17fl8. - 

P. Edwards anil Walton's case. 


4 Leon, 240. Borrow v. Lewellin , Hob, 
62. Hicks's case, ibid. 215. 

58. After proof of the publication of 
a paper, called “ Cobbett’s Political 
Register,” containing a libel on the 
plaintiff, the witness was permitted to 
be asked, whether he had since pur¬ 
chased other papers of the same title 
at the same office, for the purpose of 
shewing that the first paper was circu¬ 
lated regularly and deliberately. Plun¬ 
kett y, Cobbett, 5 Esp. 136. Ellenbo- 
Hough, C. J. 1804. 

■S. €. Selw. 986, n. 988. 

59. *The production of a libellous let¬ 
ter with the Islington post-mark, is not 
presumptive evidence of a publication 
m Middlesex. Rexs. Watson, 1 Campb. 
2l5. Ellenborough, C. J. 1808. 

Sed, vide ante, Insurance, P. (a), 
pi. 236..Post, UsuiiY, D. Rex v. John¬ 
son, 7 East, 65. S. C. 3 Smith, 94. 4 
Harg. State Trials, 353. 

5 60. If a libellous letter, addressed to 
the prosecutor in the county of A., he 
forwarded by the post, and delivered to 
him in the county of B., this is a suffi¬ 
cient publication in the latter county. 
Ibid. 

And see Rex v. Johnson, 7 East, 65. 
S. C. 3 Smith, 94. 

61. Ot in the former. Rex v. Wil¬ 
liam, 2 Campb. 507. Ellenborough, 
C. J. 1810. 

62. Where the supposed libel is con¬ 
tained in a newspaper, the defendant 
has a right to have read in evidence 
extracts from a different part of the 
s,ame paper connected with the subject 

Rex v. Lam,- 


Ellen- 


bert and Perry, 2 Campb. 398. 
borough, C. J. 1810. 

63. At the trial, the defendant was 
allowed^ after objection taken, to shew 
that he had stopped the sale of the 
libellous* publication, with a view to 
miration of the punishment and to 
avoid the expense of bringing the fact 
before the court by affidavit. Hex v. 
Hone. Ellinborough, C. J. Guildhall 
Sittings after H. T. 1817. 
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LICENCE. 

(Ante Alien, pi. 5, 6. Evidence, H. 

(a) 229. Insurance, B. (b). L. (a). 
Ibid. pi. 7, 15, 17, 18, 19, 20, 3, 4, 
5, 6.) Port, Ship, G. 


1. Where defendant merely takes is¬ 
sue upon the breaches assigned in a 
declaration in covenant, he cannot give 
licence in evidence. Ratcliff v. Pember¬ 
ton, 1 Esp. 35. Kenyon, C. J. 1793.. 

N. In the report of this case it is 
stated, that the defendant pleaded the 
general issue; and therefore in Mr. Sel- 
wyn’s valuable Nisi Prius Abridgment, 
505, the defendant is supposed to 
ve merely pleaded non est factum; 
but from the nature of the plaintiff’s 
evidence, and from the language of the 
chief justice, it is conceived that the 
point must have arisen in the manner 
above stated. 

And see post. Pleading, A. (c); 
E. (a). 


LIEN. 


A. Particular. 

(a) Where created. 

(b) Promise in respect of. 

(c) Lie , where waved. 

B. General. 


A. Particular lien 

A. (a) Where created. 

(And see ante. Carrier, pi. lg.) 

1. A party obliged to receive goods, 
has a lien on them by the common law. 
Naylor v. Mangles et alt 1 Esp. 109. 
Kenyon, C. J. 1794. * 

S. P. Yorke v. Grindstone, 1 Salk. 
388, and Yorke v. Grenaugh , 2 Lord 
Raymond, 866, 7. Sed vide Brenan v. 
Currant , Selw. 1277, n; S. C. Say. Rep. 
225. 


2. But goods which are not booked* v 
and which the consignee is ready to 
receive from the waggon, cannot be 
detained for a charge for booking or 
warehouse room. Lambert v. Robinson, 

1 Esp. 119. Eyre, C. J. 1793. 

3. Depositing'!, or even part of the 
deeds relating W a real estate, implies 
an intention to charge the property. 
Richards v. Borrett, 3 Esp. 102. Ken- 
yon,.C. J. 1800. 

Ace, Langston, ex parte, 17 Ves. 227. 

S. C. 1 Rose, 26. And see Russelltv. 
Russell, 1 Bro. C. C. 269. Wetherell, 
ex parte, 11 Ves. 398,401. Haigb, ex 
parte, ibid. 404. Finden, ex parte, ibid. 
405. Mountford,e* parte, 14 Ves. 606. ? 
Payler, ex parte, 16 Ves, 434. Roberts 
v. Clayton, 3 Anst. 716. 

4? A., to w^om sugars'are consigned 
for sale, deposits them with B., a broker, 
who advances money and accepts bills 
for A. ; $^may detain the sugars against 
C., the owner, unless the latter will 1 
repay the advances, and give a full in¬ 
demnity against the acceptances. Pult- 
ne§, hart. v. Keymer et alt. 3 Esp. 182, 
Kenyon, C. J. 1800, 

And see Hammond v. Barclay, 2 East* 
227,35. 

5. And B. is not bound to take the 
counter acceptances of,C. as an indem¬ 
nity. Pultney v. Keyirier, ubi supra. 

6. Semble, that a shipwright has a 
lien on a ship, taken into his dock, for 
the repairs. Raitt v. Mitchell and ano¬ 
ther, 4 Campb. 146. Ellenborough, C. 

J, 1815. 

*7. But lie has no Hen where, by the 
usage of trade, credit is given to the 
owner. Although the penod of credit 
vary according to the nature of the em-' ... 
ploymeht. Ibid. 

8. A captain, who has rendered him- v 
self personally liable on account of his 
ship, has a lien upon the freight for his 
disbursements. White v. Baring et alt. 

4 Esp. 22. Kenyan, C. J. 1801, 

9. And he may recover from a con¬ 
signee, who pays the freight to the 
owneT, after notice of the captain’s 
claim. Mid. 

Contra, 4 ’ Hussey v. Christie, 9 East, 
426; ■> S. C. 13 Ves 594,600. 

And see ante, Insurance, pi. 27. * 

10. The master of a vessel has a lien 
upon the luggage of a passenger for the 
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im. 


tit V't' 


.-.SfftndiiHuipohey* 'wBetlier tbe-mi&e«;i£aveffeetiiiz» the iond* agaiuist. tie assignees* 
bfettLaettled between the parties or nofc-* ”' k ‘ J ** " * 

Wkdf r. Summers, 2 Campb. 631. Laty- 
f jMwte#Ji'lS’il.' , ■ 

V,V.And see Abbott’* Law of Shipping, 

;part III. cap. 3. s. 11. 

11. But he has no fight to detain the 
person of the passenger, Si clothes which 

. he is actually wearing. Ibid. 

12. A. being under acceptances for 
B.» the latter executes a power of sfitor-* 

Mgr, authorizing A. to receive money 

'* due to him, and to hold it as a security. 

■v A. cannot retain money received under 
l * the power after l the bankruptcy of B. 

_ 4Hovill, assignee, v. Lethwpite, 5 Esp. 

^ $58. Ellenborough, C. J. 1804. 

But see Row v. Dawson,, 1 Vez. 33 J; 

Yeates v. Grove, 1 Vos. 280. And se ® 
ante, Agent, pi. &8. 

13. Possession obtained by a misre- 

S rescntation, not luppo# a hen. 

ladden v. Kempster, 1 Campb^lS. El 
lenborongh, C. J. 180 7 . 

$. P. Griffiths v. llyde^ Selw. 1281. 

And see 1 Vent. 46. 

But see Whitehead v. Vaughan, Co 
B. L. 566. 

14. An accommodation acceptor may 
retain money -of the drawer, which 
comes fairly into his hands, until the 
bill is delivcredi#p»'‘or he receives suffi¬ 
cient indemnity. Madden v. Kempster, 
vbi supra. 

S. P. per Lawrence, J. in Clarke v. 

Cock, 4 East, 57, 73. S. P. Metcalf, 
ex parte, 11 Yes. 407. And see Ham¬ 
mond v. Barclay,■ 2 East, %27 ; Walter 
v. Birch, 6 T. It. 258. Limitation, *8. 

15. A banker, whilst his house is 
• solvent, sells out J. BPs stock, and ap- 
plies the proceeds to the purposes qf the 
• firm. On the same day*«be\deposits 
amongst the securities belonging to cus¬ 
tomers, certain bonds, with a memo¬ 
randum stating that the house have 
borrowed from J. B. 16,0001. stock,, 

.which'they undertake to replace, r.nd 
■■ that they have deposited these bonds 
■ as a collateral security, to be assigned 
when required. The packet Containing 
* the bonds is indorsed “ the property of 
** J. B.” J. B. has no intimation of 
"1 this appropriation till he receives the 
packet, with a note informing him that 
the house will be obliged to suspend its 
■ payments on the morrow. J. B. cannot 


Wilson and others v. Balfour, 2 Camph. 
579. Ellenborough, G. J. 1811. 

16. The.vendee of a term accepts 
bills for part of the purchase .money; 
the lease and assignment are deposited 
with a third person as a collateral secu¬ 
rity, to be delivered up to the purchaser 
on payment of the bills. The vendor 
getting possession of the lease from the 
depositary, pledges it with persons who 
bond fide advance money upon it, and - 
[to whom he indorses the bills. The 
ptbgnees have no lien on the lease be- 
yondthe amount of these bills. Hooper 
and others, assignees of Wells a bankrupt, 
v. Ramsbottom■ and others, 4 Campb. 
121. Gibbs, C. J. 1814. 

17. The question whether J. S. had 
at a particular time any lien on certain 
goods <3r their produce, must be found 
in the negative, if J. S., though equita¬ 
bly interested in the latter, was never 
in possession of either. Hey wood and 
others, assignees of Humble, a bankrupt, 
and Gladstone and others, assignees of 
Holland,' a bankrupt, v. Waring and 
another, assignees of Holmes, a bank¬ 
rupt, 4 Campb. 291. Ellenborough, 
C. J. 1815. 

18. A factor obtaining the certificate 
of registry from the master, for the ex¬ 
press purpose of paying the duties, can- 
not detain it for a balance owing to him 
by the ship-owner. Bum and another , 
assignees of Bone, v. Brown and another, 

2 Stark. 272. Bayley, J. 1817. 

19. Or even for the amount of such 
duties. Ibid. 

And see Gladstone v. Birley, 2 Meriv. 
401; Houlditch v. Desanges, 3 M. & S. 
205 i infra, pi. 22. 


A. (b) Promise in respect of. 

2Qj A parol promise to pay the debt 
of a; third person, in consideration of 
the creditor’s giving up property upon 
which he has a lien, is binding. Houl¬ 
ditch et all. v. Milne, 3 Esp. 86. Eldon, 
C. J. 1800. * 

Acc. Castling v. Aubert, 2 East, 325. 

And the court of K. B. refused a rule 
for a new trial. Ibid. 

And see Aldersan v. Temple, 1 Bla. 
660; S. C. 4 Burr. 2235; Glynn v. 
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Baker, 13 East, 509; O b.L. 168; 
Ante, Bankrupt, G. (c). * 


A. (c) Where waved. 

21. If a person, without mentioning 
f.‘s lien, claim to retain goods on a 
different ground, the lien is waved. 
Boardman v. Sill, 1 Camph. 410, n. 
Ellenborough, C. J. 1808. 

Acc. Martini v. Coles , 1 M. &S. 147, 
8. Parry v. Dawson, 3 Anst. 712. t * 

22. A. builds a carriage for and 
obtains a verdict for goods bargained 
and sold. Until actual payment A. has 
a lien on the carnage remaining in his 

S ssession. Uonlditch and another v. 

esanges and another, 2 Stark. 337. 
Ellenborough, C. J. Ifi^S. 

23. Secus, if A. had recovered in an 
action for goods sold and delivered; 
cotnme semble. Ibid. 

24. A coachmaker permitting the 
owner to take away and use a carnage 
after it has been repaired, loses his hen 
for the repairs, and caunot detain it when 
afterwards left in his charge. Hartley 
v. Ihtcheock, 1 Stark. 408. Ellenbo¬ 
rough, C. J. 1816. 

B. General lien. 


S, C. 1 Bla. 651. Closer, Waterhouse, 

6 East, 523, n. Acc. Brown r. Litton, 

1 V. Wms. 141. 

29. And calico printers. Weldon r,* 
Gould, 3 Esp. 268. Kenyon, C. L 
1801. 

S. P. Ex wya Andrews, Co. B. L. 
429. / 

30. But such general balance must 
be made up of work done in the course 
of the particular business; and no Hen 
can be claimed in respect of money lent, 
or other collateral matter. Ibid. 

N. Norcan the owner of a chartered 
vessel detain the goods of the freighter 
for dead freight. Phillips v. Rodie , 15 
East, 553,4,5. And see 3 Bos. & Pal. 
488, per Chambre, J. Birleyv. Glad¬ 
stone, 3 M. & S. 205 ; 2 Merw. 401. 

Si. If A. deliver calicoes to B. to be 
printed, and B. employ C. to print 
them, C. majfc retain the goods against 
a debt owing to him from B. Ibid. 

And see Richardson v. Goss, 3 Bos. 
& Pull. 119. 

32. A. effects an insurance in his own 
name with B., but informs him that the 
propeity belongs to a correspondent in 
the country. Upon the bankruptcy df 
A., B. will not have any hen upon the 
policy for a general balance due from A. 
Snook and another v. pavidson and ano¬ 
ther, 2 Campb. 218. Ellenborough, 
C. J. 1809. 


(And see ante, Insurance, Q. (a) pi. 
246.) 

25. Banker* have a general lien for 
the balance of their account. Jourdaine, 
assignee of Nowlari, v. Lcfevre and others, 

1 Esp. 66. Kenyon, C. J. 1793. 

S. P. Davis v. Bowsher, 5 T. R. 488. 
Scott v. Franklin, 15 East, 428. 

26. So wharfingers. Naylor v. Man- 
gles,etalt. lb. 109. Kenyon, C. J. 1794. 

27. S. P. ruled in Spears v. Hardy, 
3 Esp. 81. Eldon, C. J. 1800. 

And see Rushforth v. Hadfield , 6 
East, 519, 22, and 7 East, 224. S. C. 

2 Smith, 631, 7, and 3 Smith, 221. 
Kirhman v. Shawcross, 6 T. R. 14. 

28. ifad dyers. Savill v. Barchard 
etalt . 4jEsp. 53. Kenyon, C. J. 1801. 

S. P. Humphreys v. Partridge, 4 
Mont. B. L. 18, n, d. Rushfield v. 
Hadfield, 6 East, 523, arg. Sed vide 
Green v. Farmer, 4 Lurr. 2114, 21. 


S. P. Maanss v. Henderson, 1 East, 
335. And see Man v. Shiffner, 2 East, 
523. 

33, An insurance broker has no gene¬ 
ral lien upon a policy effected for a 
balance due to him from the agent who 
orders the insurance; though such agent 
represent that he has authority to in¬ 
dorse the hill of lading. Lanyon v. 
Blanchard, 2 Campb. 597. EUenbo- 
rough, C. J. 1811. 

34. Goods may be detained for a debt, 
the remedy for which by action is barred 
by the statute ef limitations. Spears v. 
Hartly, 3 Esp. 81. Kenyon, C. J. 1794. 

Ana see post. Limitation or ac¬ 
tions, A. (d) 8, 9, 10. 



m 


LIMITATION OF ACTIONS. 


LIMITATION OF ACTIONS. 






A 


i »< 


* 1 ‘s 




A. In assumpsit. 

(a) From what tme to be com¬ 
puted. . 

(b) In whale<a$esH^ statute does 
not attach. 

(c) How avoided. 

(d) Where waved. * 

B. Upon torts. 

m 

A. In assumpsit.^ 

X (a) From what time to he computed. 
(And see ante. Annuity, pi. 14.) 

r i , •** e 

1. Where a declaration is filed in Ya- 
cation, entitled of the preceding tern, 
the defendant may shew that the action 
was commenced after th§ sixyears had 
expired. Snell v. Phillips, one, tife. 
Peake, 209. Kenyo%C. J. 1794. 

1 And see 2 Wins. Saund. i. n. 1. 

2. If the statute be pleaded to an 
.action against an attorney for negligence, 
dembte, that the six years must be 
reckoned from the period at which the 
plaintiff was damnified, not from the 

.. time when the blunder was committed. 
Compton v. Chauiletti, one , As. 4 Esp. 
16v Kenyon, C.J. 1801. 

• And see Peaks v. Ambler, W. Jon. 
329} S. C. Cro. Car. 349; Shutfen v. 
Panow, ibid. 139; Hughes v. Thomas , 
13 East, 474; .15 Vin. Abr. Limitation, 
P; Jjittteboyv. Wright, 1 Lev. 69; Hick¬ 
man v. Walker, Wales, 27; Ante, In¬ 
surance, 0. (b). 

•'' 3. In an action upon a note payable 
■ on demand, if no steps appear to have 
t been taken during twenty years, the jury 
may presume payment. Duffield v. 
Creed, 5 Esp. 52. Blleaborough, C. J. 
1803. 

Acc. per Holt, J. Anon. 6 Mod. 22; 
hut this was before the *3 and 4 Ann. 
cap. 9. . . 

n. The pleadings in Duffield v. Creed 
dip not appear. It has been held, that 
where the statute is pleaded to an action 
dn a note payable on demand, tbe six 
years are to be computed from the date, 
not from the demand. 

Alee. diet, per Lord Hardwicke, 1 Vex. 
344, Walmsly v. Child . Christie v. 


Fonseck, Selw. 131, 339. But see 
Harris v. Ferrand, Hardr. 36; Buckler 
v. Moor, 1 Mod. 89; 15 Vin. Abr. 
Limitation, P. 14. 

A. (b) In what cases the statute does not 
attach. 

4. Where there are reciprocal de¬ 
mands, the statute of limitations does 
not attach, although the parties be not 
merchants. Crunch, executrix, frc. v. 
Kirkman and others, Peake, 121. Ken¬ 
yon, C. J. 1792. 6 T. R. 191. S. C. 

Ace. Ctttling v. Skoulding, 6 T. R. 
189. , ‘ 

-5. Unless a long period has intervened 
between the respective demands. Ibid. 

And see Cotgp v. Harris, Bull. N. P. 
149; 2 Saund. 124; ib. 127, d. (n) 7. 
Bridges v. Mitchell, Bunb. 217; 2 Vem. 
276. 

6. Where there are cross demands 
arising out of the same transaction, and 
the plaintiff has kept alive his claim by 
continuing down process, he cannot avail 
himself of the statute of limitations to 
defeat the defendant’s set-off. Ord v. 
Ruspini, 2 Esp. 570. Kenyon, C. J. 
1797. 

7. Quaere, whether the demand of a 
joint obligor for contribution, is barred 
by a shorter period than an action on 
tne bond itself. Cole, executor of Cole, 
v. Saxby, 3 Esp. 161. Eldon, C. J. 
1800. 

8. An acceptor may retain funds to 
indemnify him against his acceptances, 
though outstanding more than six years. 
Morse and others, assignees of T. A. Ker¬ 
man, v. Williams ana others, 3 Campb. 
418. Ellenborough, C. J. 1614, 

9. The statute does not prevent a 
creditor from suing out a commission of 
bankruptcy. It extends only to tbe re¬ 
medies by action mentioned in the act. 
Fowler v. Brown , 1 Bac. Abr. 400. Lord 
Mansfield, C. J. 1779. 

5, C. Co. B. L. 16; overruled by 
Eldon, C. in ex parte Dewdneu, 15 Ves. 
479. And see QuantocA v. England , 5 
Burr. 2628, 2 Bla. 702; Remington v. 
Stevens, 2 Stra. 1271; Bull. JL P. 180. 

10. So a carrier, &c. has awn upon 

S in his possession for a debt barred 
e statute,' Spears v. Hartley , 3 
31. Eldon, C. J. 1800. 

N. Agreeably to the maxim, qua fern- 



poralia sunt ad agendum, pcrpetua tunt 
ad exctpiendum. 

And see Pothier, Charte-partie, part 
1. ait. 3. sect. 3. num. 92,3. Sed vide 
Vinn. Inst. Imp.*Comm. lib. 4. tit. 13. 
sect. 9. n, 2. 

A. (c) How avoided, 

11. Upon a replication of an original, 

sued out within time, it is sufficient tq 
produce a capias. . Gosling v. Wither¬ 
spoon, 2 Wms. Saund. h v. Katy^n, 
C. J. 1788. ' V/-’ 

12. Under the statute the execution of| 
a warrant of attorney has no greater 
operation 'han any other acknowledg- 
ment of the debt, not being a specialty 
whereon an action would lie. Clarke, 
executor of Musqrave, v. Figes , 2 Stark. 
234. Abbott, J. 1817. 

A. (d) Where waved . 

(2 Aust. 527.) 

13. In an action by A. against B. 
upon the joint note of himself and C. 
deceased, the mere payment of a sum 
of money to A. by C., in his life-time, 
will not take the case out of the statute. 
Holme v. Green, 1 Stark. 488. Ellen- 
borough, C. J. 1816. 

14. A new promise made by the wife 
of the debtor, entrusted by him with the 
management of the particular business 
out of which the debt arises, is sufficient, 
to take it out of the statute. Palethorp 
v. Furnish, 2 Esp. 511, n. Lord Mans¬ 
field, C. J. 1783. 

Andsee2Freem, 178; F.N.B. 120G. 

15. S. P. Anderson v. Sanderson, 2 
Stark. 204, Holt, 591. Richards, C. B. 
York, 1817. 

And see post, pi. 19. 

16. Or a promise by any other agent 
so entrusted. Ibid. 

17. S. P. ruled in Burt, administra¬ 
tor, v. Palmer , 5 Esp. 145. Ellenbo- 
rough, C. J. 1804, 

18. “ What an extravagant bill yim 
have d|livered me.'’ This admits that 
something is due. Lawrence v. Wot - 
rail, Peake, 93. Kenyon, C. J. 1790. 

19. Creditor is referred by debtor to 
his trustee. Thirt is a sufficient acknow¬ 
ledgment. Baillie et alt. v. Lord lu- 


LIMITATION OF ACTIONS. 

1 Sap. 430* 


, G. L 


chiqum, 

1796. ’ 

And see Com. Dig. Temp. G. 18. - 

20. And where tne acknowledgment 
is general, and a preceding debt is 
proved, it lies upon the defendant to 
shew that tbe^cknowledgraent applied 
to a differenyfiemand. Ibid. 

21. An acknowledgment made to a 
stranger, is sufficient. Peters v. Brown, 

4 Bsp. 46. Kenyon, C. J.,18Q1. 

And see Quantochv. England, 5 Burr.'* 
2628. S. C. 2 Bla. 702. Trueman v. 
Fenton, Cbwp. 544, 8. 

22. “T am bound in honour to pay) 
and I shall pay when I am able.** Held, 
not sufficient, without proof of ability at 
the time of bringing the action. Davies 
v.JSmith, 4 Esp. 36* Ellenborough, C. 

J. 1801. 

And see ante, Infant, B. (d). 

23. A promise to pay by instalments, 
if tim«; is given, is sufficient, without 
proof that time has been given. Thomp¬ 
son v. Osborne, 2 Stark. 98. Ellenbo¬ 
rough, C. J. 1817. 

24. “ 1 have paid the debt, and will 
send a copy of the receipt,” is not suffi¬ 
cient. Birk v. Guy, gent 4 Esp. 184. ■ 
Ellenborough, C. j. 1803. 

25. But this has been since held a , 
sufficient acknoMftei^gment to go. .to a 
jury on failure to produce a receipt. 
Anon, cited, Holt, 381, and approved 
by Gibbs, C. J. 1816. Contra,post,pi*30. 

26. I shall be able to satisfy him 1 
respecting the misunderstanding which 
has occurred between'us,” is not suffi¬ 
cient. Craig v. Cox, Holt, 380. Gibbs, 
C. J. 1816. 

And see Ward v. Hunter, 6 Taunt. 

210 . 

17. **l do not consider myself as 
owing the plaintiff any things as it is 
over six years since I contracted; lac- 
knowledge having had the wheat, but 
I have paid part, and only 261. remains 
due;’ ’ held sufficient to take the demand 
out of the statute. Bryan v. Horse¬ 
man , 5 Esp. 81. Ellenborough, C. J. 
1803. 

And the court of K. B. discharged a 
rule for a new-trial. Ibid, and 4 East, 
599. S. C. 1 Smith, 125. . 

Cont. Bicknell v. Keppel, 1 N. R. 599. 
Coltman v. Marsh, 3 Taunt. 381. . ,‘J 

26. So “ If others pay 1 will pay*** ,' 
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Loweth v. Fotkergill,, 4 Campb, .185. 
Ellenborough, C.J. 1815. 

Andsee Douthwaite v. Tibbvtt, 5 M. 

& S. 75. 

* 29. Where the defendant admitted 
that a debt had existed, but at the same 
time said, that he hadvince been a 
bankrupt, by which he wall discharged, 
as well as hy the length of time since 
the debt had accrued, it was held, that 
such an acknowledgment was sufficient 
to take the case out of the statute. 
Clarke v. Bradshaw and Coghlan, 3 
Esp. 155, 7. Kenyon, C. J. 1800. 

30. Held, that where a party who is 
applied to for the payment of a debt 
barred by the statute, says “ I have a 
set off for a greater amount,” the ex- 

* istence of the debt is admitted. Swann 
v. Sowell. Best, J. Launceston Assizes, 
1809. 

But the court of K. B. set aside a 
verdict for the plaintiff, on the ground 
that there must be at. acknowledgment 
of an twisting debt. T. T. 1819. 

And see Coltman v. Marsh, 3 Taunt. 
380. Rowcroft v. Lomas, 4 M. & S. 
457. 

31. “ If you had presented the pro¬ 
test it would have been paid,” is suffi¬ 
cient where no protest was necessary. 
De la Torre v. Barclay and Salheld , 1 
Stark. 7. Ellenborough, C. J. 1814. 

32. Where the defendant admits that 
a debt has existed, but at the same time 
insists that it has been discharged by a 
written instrument, the whole declara-' 
tion must be taken together. Partington 
▼. Butcher, 6 Esp. 66. Mansfield, C. 
J. 1806. 

And see Earl of Mountague v. Lord 
Preston, 2 Vent. 170. 

, 33. Yet if it appear that the instru¬ 
ment referred to does not amount to a 
discharge, there remains a sufficient ac¬ 
knowledgment of the debt to take the 
case out of the statute.' Ibid. 

And see Bemon v: Woodbndge, 
Dougl. 788. Post, Witness, D. (c) 

34. In an action against a husband 
fbtt goods sold to his wife, whom he 
occasionally visits, a letter of the wife 
. acknowledging the debt, is evidence of 
a -new promise. Gregory v. Parker , 
1 C^mpb. 394. Ellenborough, C. J. 
1808. 

3-5. The ground upon which the re- 
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medy is revived by a subsequent ac¬ 
knowledgment is, that the law implies 
a new promise to pay; but this principle 
is inapplicable to the case of a mere tort, 
or of a cause of action arising from the 
non-performance of some act at a par¬ 
ticular time, as the non-acceptance of 
goods. Boydell v. Drummond, 2 Campb. 
157.’ Ellenborough, C. J. 1808. 

S. C. 11 East, 142, not S. P. 

But a verbal promise will revive a 
written guarantee. Anon. K. B. 1818. 
Chitty on Bills, 455, n. 

36. A letter from one of two parties 
to a joint and several promissory note, 
requesting the others to settle it, is suf¬ 
ficient to take the case out of the statute. 
Holliday v. Ward, the elder , 3 Campb. 
32. Ellenborough, C. J. 1811. 

And see Whitcombe v. JVhiting, Dougl. 
651. Bryan v, Horsman, 4 East, 599. 
S. C. 1 Smith, 125. But see Brandram 
v. Wharton, 1 B. & A. 463. 

B. Upon touts. 

(And see Penal action, A. (a); C.) 

37. An officer acting colore officii, and 
not virtute officii, is not protected from 
actions brought after the expiration of 
six months. Alcock v. Andrews, 2 Esp. 
542, n. Kenyon, C. J. 1788. 

And see Anon. 1 Stra. 446. Clements 
v. Keen, 2 Smith, 220. Weller v. Take, 
9 East, 364. 

38. Where a new offence is created, 
for which the defendant may be indicted 
or sued for a penalty, and the bringing 
of actions is limited to two years, the 
restriction does not extend to proceed¬ 
ings by indictment. Dover v. Maestaer, 
5 Esp. 92. •* Ellenborough, C. J. 1803. 


LITERARY PROPERTY. 


A, What may be the subject or 
COPYRIGHT. 

B. Copyright, where vested. 

C. Where invaded. 

D, Assignment or copyright. 



LITERARY PROPERTY. 204, 


the opera, and that by the regulation* 
A. What may be the subject of of that establishment, such compositions 
copyright. become the property of the house. Ibid, 


1. The inventor of an etching- who 
has neglected to engrave his name on 
the plate, pursuant to 8 Geo. II. cap. 

13. s. 1. may maintain an action at 
common law for a piracy. Roworth v. 
Wilkes, 1 Campb. 94. EUenborough, 
C J 1807. 

See Jicchford v. Hood , 7 T. R. 620. 

2. Semble, that the words of a song 
applied to an old tune, and published; 
with it on a single sheet of paper, are| 
privileged as a took by 8 Ann, cap. 19. 
s. 1. Himev. Dale, 2 Campb. 29, n. 
K. B. E. 4. Geo. III. 

S. C. 11 East, 244, n. less fully re¬ 
ported. 

3. But if such fugitive piece appear 
to be a libel, the jury, in an action for 
pirating it, will be directed to give no 
damages. Ibid. 

And quaere, whether, under such cir¬ 
cumstances, the plaintiff would not be 
nonsuited; lValcotv. Walker, 7 Ves. 1. 

And see post. Trespass. 

4. A composition entirely musical, 
published on a single sheet of paper, 
is within the protection of the statute. 
Clemen ti and others v. Goulding and 
others , 2 Campb. 25. EUenborough, 
C. J. 1809. 


C. Where invaded. 

9. Mistakes/m the names of places, 
in a topographical work, are retained in 
a subsequent publication by the defend- 
ant % This is not sufficient to support a 
count for pirating the plaintiff's work 
generallv. Cary v. Kearsley , 4 Esp. 
168. EUenborough, C. J. 1802. 

10. Bbt semble, that snch evidence 
would support a count for transcribing 
particular parts without the plaintiff’s 
consent. Ibid. 

11. It is lawful to adopt the works of 
a contemporary writer, and incorporate 
them in a new work, provided this be 
done bond fide, and not with a view to 
steal the ongiiml copyright. Ibid. 

And see Gyles v. Wilcox, 2 Atk. 141, 
3; Anon. Lofft. 775. 

12. Secus, if so much be copied as 
to form a substitute for the original 
work. Roworth v. Wilkes , 1 Campb. 
94. EUenborough, C. J. 1807. 

And see Dodsley v. Kennersley. Am¬ 
bler , 403,5; 1 Brown, 451; 2 Bro. 80. 

D. Assignment of copyright. 


And the court of K. B. were unwilling 
to grant a rule nisi to set aside verdict 
for plaintiff. Ibid, and 11 East, 244. 

5. S. P. semble admit: Storace v. 
Longman, 2 'lamph. 27, n. Kenyon, 
C. J. 1788. 

B. Copyright, where vested. 

6. An action lies for pirating additions 
to a work in which the plaintiff had ori¬ 
ginally no interest. Cary v. Longman, 
3 Esp. 373. Kenyon, C. J. 1801. 

See Gibbs v. Cole , 3 P. Wins. 255. 

7. And semble, that the first publisher 
of a book, obtained by breach of trust, 
may sue a stranger who pirates it. Cary 
v. Kearsley, 4 Esp. 168. EUenborough, J 
C.J. 1802. 

And see post, Trover, A. 4,5. 

8. And the interest vested in the 
composer by this statute, is not affected 
by shewing that the song was composed 
to be sung by a parti .ular performer at 


13. An agreement that A. shall have 
the exclusive publication in England, 
does not make him assignee of the copy¬ 
right. James Power v. Walker, 3 
Campb. 8. EUenborough, C. J. 1814. 

14. Nor can there be assignment with¬ 
out writing. Ibid. 

15. But in action by an author, who 
had declared that he had parted with all 
his copyright, a valid assignment was 
presumed. Moore v. Walker, 3 Campb. 
9, n. 1814. 

16. An assignment of copyright must 
be in writing.. James Power v. Walker, 
4 Campb, 8. EUenborough, C. J. 1814. 

17. A verbal contract between the 
author and another person, whereby the 
latter is to have the exclusive publica¬ 
tion of the work in England, does not 
entitle him to maintain any action for 
pirating it. Ibid. 

And the court refused a rule to set 
aside nonsuit. Ibid, and 3 M. & S. 
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* MANDAMUS. 

1. A party who has obtained a man¬ 
damus to restore him to an office, cannot 
recover the costs of the application as 
Consequential damage A an action for 
the amotion. Harman V Tappenden, 
3 Esp. 278. Kenyon, C J. 1801. 

2. Nor can the action be maintained 
unless it appear that the defendants 
were individually and maliciously active 
m procuring the amotion. Ibid. 

And the court of K. B. Appears to 
have made absolute a rule Cot arresting 
judgment; 1 East, 555. 


MANOR 

(And see ante. Common.) 

A. What eHApL be. 

(And see ante, Custom, pi 2,3; Eject¬ 
ment, pL 12; Evidence, pi. 32, 33, 
34; Fishery, pi. 1.) 

1. A manor by reputation is sufficient 
to entitle the lord to manenal wastes. 
Curzon and another v. Lomax , 5 Esp. 
60. Ellehborough, C. 1. 1803. ^ 

And see Soane v. Ireland , 10 East, 
259; Rex v. Bishop of Chester , Skin. 
651, 61, 2; S. C. 1 Lord Raym. 291, 
301; Tktnne, v. Thrnnc, 1 Lev. 27; 
Keilw. 150, 1; 2 Biownl. 223; Cary, 
33,4; Lesion xr. Blackwell, Skinn. 191. 

2. Upon admissions to distinct copy- 
holds held by the same title, the steward 
ia not, without a custom, entitled to full 
fees on each admission. Everest v. Glyn, 
Holt, 1. Gibbs, C. J. 1815. C. P. 
M. 1815. 

And the court discharged a rule for 
entering a verdict beyond the quuatum 
menat found by the jury; 1 Marsh. 85. 

B. Copyholds. 

3. An attorney may be appointed for 
the purpose of suffering a recovery of a 
copyhold, without an express custom. 
Wymer ▼. Page, 1 Stark. 9. EUenbo- 
rough, C. J. 1814. 


MASTER AND SERVANT. 

, (And see Witness, C. (k).) 

A. OBLIGATIONS OF SERVANT TO¬ 

WARDS MAS1ER. * 

B. Obligations of mastlr to¬ 

wards SERVANT. 

(a) Wage*. 

(b) Care m sickntts. 

(c) Character. 

C. Rights of master against 

SI RANGERS. 

D. LlABIIlTY OF MAS1ER TO 
STRANGERS. 

A. Obligations of nfrvant to¬ 

wards MAS I EH. 

1. A servant who having recuvtd 
money from his master to purchase ar¬ 
ticles, charges more for them than he 
his paid, is guilty of embezzlement, 
within 39Geo.111. cap 85. PerHolroyd, 
J in Braddick v. Croad, Devon Spring 
Assizes, 1819. 

2. Where a su\ant makes such frau¬ 
dulent overcharge, without having pre¬ 
viously received money, he is guilty of 
obtaining money undei false pietences. 
Ibid. 

And see Bex v. Mason, 2 T. R. 581. 
Young v. the King, 3 T. R. 98. Rex v. 
Airey, 2 East, 30. Rex v. Bmks, 2 
Smith, 619. 

j 

B. Obligations of master to¬ 

wards SERVANT. 

(And see post. Misdemeanor, A. (d).) 
B. (a) Wages. 

t 

1. A negro slave, who continues his 
services w this country, is not entitled 
to wages without proof of an express 
contract. Alfied v. Marquis of ritz- 

I pomes, 3 Esp. 3. Kenyon, C. J. 1800. 

2. Where a servant is discharged 
without notice or warning, he is entitled 
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to a month's wages beyond the wages' 
due for the period of actual service. 
Robinson v. Hindman, 3 Esp. '235. Ken¬ 
yon, C. J. 1800. % 

3. Unless he has misconducted him¬ 
self, as by absenting himself without 

leave. Ibid. ft/i 

• < 

B. (b) Care in sickness. 

ft 

4. A servant in driving his master’s 
cart, breaks his leg, and is cured by a 
surgeon employed and paid by the pa¬ 
rish officers. The latter cannot recover 
from the master the amount of 'their 
disbursements. Newby v. Wiltshire , 2 
Esp. 739. K. B. 

5. C. Cald. 527. And see Atkins r. 
Banwell, 2 East, 505; Stat. 35 Geo. 
III. cap. 101. sect. 2; Bull. N. P. 129, 
147, 281. 

5. But it was held, that whilst the 
servant remains under the master’s roof, 
the latter is liable to the surgeon who 
actually attends him. Scarman v. Cas- 
tell, 1 Esp. 270. Kenyon, C. J. 1795. 

See this case fully examined and 
overruled in Wennall v. Adney, 3 Bos. 
& Pull. 247. 

B. (c) Character. 

6. A servant cannot sue his master 
for refusing to give him a character. 
Carrol v. Bird, 3 Esp. 201. Kenyon, 
C. J. 1800. 

.And see Anon. 1 Mod. 78. 

C. Rights of master against 

STRANGERS. 

7. Where a person retained by the 
manager of a theatre as a public singer, 
is beaten, and is thereby p|evented from 
performing, the manager cannot sue for 
the consequential damage. Taylor v. 
Neri, 1 Esp. 386. Eyre, C. J. 1795. 

And see F. N. B. 92, H. note (a); 
ante, Action on the case, A. (c) 
(d); Agent, D. 

D. Liability of master to 

STRANGERS. 

(And see Agent, pi. 19, 47, 53, 6J, 

62, 63,64,65, 94, 95, 96,133,104. 

Evidence, pi. 310. | 

8. Horses let by A. to B. are driven 
by A*s servant, through whose negli¬ 


gence Hie plaintiff’s carriage sustain^ an 
injury. An action lies against A. Sam- 
mell v. Wright , 5 Esp. 263. Ellenbo- 
rougb, C. J. 1805. 

And see Agent, C. 

^ MERGER. 

# (And see Sav. 69; pi. 143.) 

1, A guarantee by deed entered into 
by a third person at the time of the con¬ 
tracting of the original debt, does not 
extinguish the simple contract debt of 
the principal. White v. Cuiler , l Esp. 
200. Kenyon, C. 3. 1794. 

And the court of K. B. discharged a 
rule for setting aside a verdict for the 
plaintiff. Ibtdg and 6 T. R. 176. 

S. P. contra, Pudsey's case, 2 Leon. 

110 . 

Sedvide F. N. B. 121, M. note (d). 
Ayrey v. Davenport , 2 N. R. 474, 6. 
Drake v. Mitchell , 3 East, 251. 

And see the distinction between an 
expromissor and an adpromissor , Vinn. 
Inst. Imp. Comm. lib. 2. tit. 1. de rerum 
divisione, Sfc. p. 175; Ibid. lib. 3. tit. 
21. de Jidejnssoribusyjr. 595; Ibid. lib. 
4. tit. 6. § 9. de conmtutd pecunid , 731; 
Anstey v. Marden, 1 N. R. 124, 8; Roe 
v. Hough ,, 1 Salk. 28; Buckmyrv. Dor- 
nell, 2 Lord Raym. 1085, 7. 


MISDEMEANOR. 

(And see ante. Agreement, pi. 34, 
35* 36. Costs, pi. 3.) 

A. What shall be. 

(a) Conspiracy. 

(b) Offences against public, de¬ 
cency. 

(c) Offences against public health. 

(d) Cruelty. 

(e) Concealing pregnancy. 

(f) Gaming , 

(g) Disobedience of order of jus¬ 
tices. 
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,B. ^leadings, 
t v? J(n) Pom of tndibfmenl, 

(b) Fananet, 

% 

C. Evidence. 

(a) Formal. \ 

{h} Admissible. 

(c) Sufficient. 

D. Process. 


A. What shall be. 
A. (a) Conspiracy. 


Hot argued. The decision appears 
have been fpuxlded on Rex v+ Turner , 

I ft it was held that a 

conspiracy to commit a trespass on land, 
for tHe purpo^p of killing game, was not 
an indictable bflftice, tfia object of the 
combinatioabemg the doing of an injury 
merely emVr Butquajre, whether a con- 
spnacy to commit an assiult/ be not 
as a misdemeanor and criminal injury, 
distinguishable from a conspiracy to ef¬ 
fect a merely cml injmy, and whether, 
supposing the conspiracy to be bad, the 
direct allegation of an actual assault 
would not be sufficient to support a ver¬ 
dict, notwithstanding the immaterial in¬ 
ducement by which it was preceded. 

5 Indictment for conspn icv to cheat 
m the s lie of a horse, held not mamtain- 


(And see Action on the case, pi. 58.) without proof of conct rt between 

the defendants to effectuate a fiaud. 

1. No indictment wiU lie for procur- R, v . p yuP u an d j staik. 402. 

mg the marriage of a linnle pauper, Ellcnborough, C. J. IMG. 
wnth a labouring man of anothci parish, 
who is not actually chargeab . Res 
v. Tanner et alt. 1 Esp. 304. Ashhuist, 

J. Hertford, 17 V). 

2. A conspiracy to obtain money *v» «i 
reward for an appointment to an office 
in the customs, to be made by the lords 
of the treasury, is an indictable offence 


A. (b) Offences against public decency. 


G. It is a misdemeanor for ammto 
expose his pci son on the sea-shore foi 
tlu purpose of bathing, in a spot where 
he may be distinctly seen from the win¬ 
dows of newlv ere< led house s, though 
at common law. Rcr v. Pollman and before these houses wu< limit, persons 

ft n_rsft/t mi i 1 I ' 1 


others , 2 Campb. 229. Ellcnborough, 

C. T. 1R0°. 

N. Or by statute 11 H. 4.; vide J 
Inst. 146, 7 And see Rex Vaughan, 

4 Burr. 2494. 

3. A banker who has permitted money served upon mRexy.Cwl, 2 
to be lodged at his house for the purpose 690 
of beingpaid over on the procurement 

of an office m the customs, may be in- A. (c) Offences against public health. 


usually bathe d there. Rex v. Ciwnden, 
2 Campb. 89. Macdonald, C. B. Hor¬ 
sham, 1809. 

And see Rex v. Sit Charles bed Icy, 1 
Keb. 62(1; S. C._Sid. 168. pi. 29, ob- 

Stra. 


dieted for a conspiracy with the parties 
who undertook to procure the appoml- 


7. A baker selling bread m which 


If MW WAVVU1V U|/WW1UI|- - 1 1 1 1A 

ment, and were to receive'the money. anm ”j 0l l» d m lar S e lum P s > 15 
u of a misdemeanor at common law, if he 

And see 49 Geo. III. cap. 126 § 3. ° rdered aIam t0 be ™ ed » thou ? h he 
4. Held, that a count Charging that directions for mixing it up in a manner 
the defendants, conspired, &c. to Assault wh I? h would render it innoxious. Rex 
and beat the prosecutor,'and that in pur- Y,* * Campb. 12. Ellenborough, 

suance of such conspiracy, &c. they did *• 


. conspiracy 
assault and beat is lad. Rex v. Barton 
and others. Best, J. Devon Spring As¬ 
sises, 1819. 

N. The objection was taken by the 
court before the opening of the case. 


thev did I 

nlrtlnl And see 37 Geo. 111. cap. 98. 

21 . 

A, (d) Cruelty. 


sect. 


8. An indictment will lie for refusing 


and being acquiesced in by the leading to provide necessary food and clothmg- 
counsel for the prosecution, the point for a servant of tender years, who is 
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under the dominion ami control of th&|^ /> ■ (*}* 

^ *&*«**•** 

" " ~ per ah the judges. 


7. S. P. admit 
upon a case, ‘reserved by JLe Blanc, J 
from the Exeter Assizes, 1802, Ibid. 

8. And it is no objection ifiat the of¬ 
fence consists merely in non-feasance. 
He. t v. Ridley, vhi supra. 

9. Or that the defendant is a'married 
woman, Ibid. 

10. The exposing of a servant,to the 
inclemency of the weather, is an in¬ 
dictable misdemeanor, 

♦ 

A. (c) Concealing pregnancy. 

11. A woman tried on the coroner's 
inquest lor the murder of her bastard 
child, may, under 43 Geo. 3. cap. 58. 
tj 3, 4, be found guilty of the conceal¬ 
ment. Ilex v. Mary Cole, 3 Campb. 
371. Baylov, J. Gloucester, 1813. 

■v 

A. (f) Gaming, t 

12. Under an indictment on 9 Ann, 
e. H. s. 5. for winning more than 101. 
to tint, the sum of £—, the winning of 
a smaller sum may be proved. R. v. 
Hill Darby, and others , 1 Stark. 359. 
Ullonborough, C. .1.1810. 

13. Alitrr, if hills of exchange of a 
specific amount be slated. Ibid. 

A. (g) Disobcdi ncc to order of justices. 

14. An indictment against two mem¬ 
bers, the stewards of a friendly society 
enrolled in London, hut removed and 
afterwards held in Middlesex, for dis¬ 
obedience to an order of two Middlesex 
magistrates to readmit an expelled mem¬ 
ber is good under 33 Geo. 3. c. 54. s. 15. 
and 49 Geo. 3, c. 125. s. 1. II. v. Gash 
and another, 1 Stark. 441. Ellenbo- 
rough, C. J. 181G. 

And the court refused a rule to enter 
a verdict tbr the defendant. Ibid. 

A. (h) False pretences. 

15. It is an indictable offence to ob¬ 
tain goods upon a cheque which the 
party knows will not be paid. Hex v. 
Jackson, 3 Campb. 370. Bayley, J. 
Gloucester, 1813. Post, pi. 18,20,1,2,3. 


nt dqqr not lie against 
h turnpike-keeper for extortion in takiug 
toll, upon the ground gf an exemption 
not claimed when the toll was taken. 
Ilex v. Hamlyn, 4 Campb. 379. Ellen- 
borough, C. .I. r 181(>. 


B. Pr.KADINOS. 

B. (a) Form of indictment. 

17. Indictment under 17 Geo. 3. cap. 
26, § 7. for taking a particular sum ex¬ 
ceeding 10s. per cent, as brokerage on 
an annuity. The sum included a de¬ 
mand for preparing the deeds, &e. 
Held to be no variance. Ilex v. Gilliam, 
1 Esp. 285. Kenyon, C. .1. 1795. 

And the courGof K. B. discharged a 
rule for a new tnal, on the ground that 
the precise quantum of excess was im¬ 
material ; 6 T. R. 265. 

J 8. A porter, upon the delivery of a 
basket of fall, produces a false ticket, and 
receives 3s. 4d. more than he. is entitled 
to. In an indictment upon 30 Geo. 2. 
cap. 24. for obtaining money by false 
pretences, the basket of fah may be de¬ 
scribed as a parcel. Rex v. Douglass, 
1 Campb. 212. Ellenborough, C. J. 
18 ° 8 . 

19. But. in an indictment for taking 
more than the rate of porterage, upon 
39 Geo. 3. cap. 58. which enumerates 
(sect. 1.) baskets and parcels, the va¬ 
riance would he fatal. 1 bid. 

20. An indictment upon 30 Geo. 2. 
cap. 24. for obtaining money by false 
pretences, averred, that the defendant 
pretended that he had paid a certain 
sum of uioney*int.o the Bank of England; 
but it appeared, that he merely said, the 
money had been paid at the Bank. Held, 
that the variance was fatal. Rex v. 
Plcstow, 1 Campb: 494. Ellenbpvough, 

C. J. 1808. 

And sec Rex v. Fuller, 1 Bos. & Pul. 
184,6. , 

21. And wberesuch indictment charges 
the defendant with obtaining the money 
of A., and it appears th: ; the money he- 
longed to A’s servant, who was after¬ 
wards reimbursed by his master, the 
variance is fatal. Rex v. Douglass, 
1 Campb. 213. Ellenborough, C. J. 1808. 

P 



210 MISDEMEANOR. 


22. Secas, where the servant has TR 
his hands at the time,an equal or larger 
sum belonging to his master. Ibid. 

23. Where a servant lieing directed 
to purchase sheep for his master, charges 
him more than he has paid, and subse¬ 
quently receives the, amount of such 
overcharge, he is gui^y of obtaining 
money under false pretences. Per Hol- 
royd, J. in Braddich v. Croad, pevon 
Spring Assizes, 1819. 

24. A person may be charged with 
several offences of the same nature in 
the same indictment. And though, in 
felonies, it is usual for the judge to re¬ 
quire the prosecutor to confine himself 
to one offence, this practice has never 
been extended to misdemeanors. Rex 
v. Jones, 2 Campb. 131. Ellcnborough, 
C.J. 1808. 

And see Rex %. Kingston and others, 
8 East, 41. * 

25. Upon an indictment against A. 
B. and C. for conspiracy to obtain, viz. 
to the use of A. and B. 20001. for pro¬ 
curing an official appointment, it ap¬ 
peared that C. did not know that A. was 
concerned in the transaction. The va¬ 
riance is fatal as to C. the averment re¬ 
specting the application of the money 
being material, though laid under a vi¬ 
delicet. Rex v. Tollman and others, 2 
Campb. 229. Ellcnborough, C. J. 1809. 

26. Where a count in an indictment 
undertakes to set out continuously the 
substance of what the defendant swore 
upon his examination, it must be 
proved, that, in substance, he swore the 
whole*of what is so set out, though se¬ 
veral distinct assignments of peijury are 
made thereon. Rex v. Lcefe, gent., one, 
jx. 2 Campb. 134. Ellenborough, C. 

27. An indictment charging the de¬ 
fendant, a feme covert, living separately 
and apart from her husband, with neg¬ 
lecting and refusing to provide necessary 
meat and drink for her servant, and 
keeping her without sufficient warmth, 
whereby she became sick and emaciated, 
was held insufficient in not alleging, that 
die servant was of tender yenrs, and 
under the dominion and controul of the 
'defendant. Rex v. Elizabeth Ridley, 2 
Campb. 650. Lawrence, J. Salop, 1811. 

$. P. there said to have been deter¬ 
mined by a majority of the judges upon 


a case reserved by Le Blanc, J. from the 
Exeter Assizes, 1802. And an indict¬ 
ment against a master chimneysweeper 
for manslaughter by nonfeasance or 
omission, was held by Garrow, B. to be 
insufficient in not averring that the pri¬ 
soner had the means of preventing the 
death of the child. O. B. December, 
1817. 

28. Where an indictment sets out an 
order made by B. U., esquire, one of his 
majesty’s justices, assigned, &c. for the 
county of C., and the order appears to 
have been made by B. U„ clerk, a jus¬ 
tice appointed for asijiarticular district 
within the county, the variance is fatal. 
Rex v. Tamer et ait. 1 Esp. 304. Ash- 
hurst, J. Hertford, 1795. 

N. From the margin of this report the 
variance in the addition appears to have 
been principally relied on. 

C. Evidence. 

fP 

-C. (a) Formal. 

29. Upon an indictment for disturb¬ 
ing a congregation of protestant dissen¬ 
ters, it is not necessary to prove that the 
minister has taken the oatns prescribed 
by the toleration act. Rex v. Hube, 
Peake, 131. Kenyon, C. J. 1792. 

C. (b) Admissible. 

30. Evidence may be given of the 
proceedings of a particular combination, 
as introductory to proof that the defend¬ 
ants were concerned in it. Rex v. Ham¬ 
mond and JVebb, 2 Esp. 719. Kenyon, 
C. J. 1799. 

31. Under an indictment charging the 
defendant^* with conspiring to cause 
themselves to be reputed to he men of 
property, for the purpose of defrauding 
tradesmen; various instances of false re¬ 
presentations made to different persons 
may be given in evidence. Rex v. Ro¬ 
berts and others, 1 Campb. 399. Ellen¬ 
borough, C. J. 1806. 

32. A. was convicted before two ma¬ 
gistrates of having smuggled spirits in 
nis possession upon the testimony of B. 
and others. An information was after¬ 
wards filed against A. for obstructing the 
officers, and B. swore to an alibi. Held, 
that the record of the conviction, setting 
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out the depositions of the vitnesaeaftneatior way be legally convicted upon ' 


could not be read to contradict B.’sevi* 
dence. Rex v, Howe, 1 Campb. 461. 
EUenborough, C. J. Maidstone, 1808. 

“ j. * * 

C. (c) Sufficient 
* 

33. Where a commissary who was 

directed in the warrant for his appoint¬ 
ment to obey the orders of the lords of 
the treasury, was indicted for a fraud, a 
letter of instructions, received by the de¬ 
fendant, signed by three lords of the 
treasury, which he was accused of hav¬ 
ing disregarded, was admitted upon 
proof of the hand-writing of the three 
persons who^e names were subscribed to 
it without producing the commission. 
Rex v. Jones , 2 Campb. 131. Ellen- 
borough, C. J. 1808. * 

34. So, in an indictment for perjury, 
in an answer to an allegation exhibited 
before a surrogate, it is, primd facie, 
sufficient to prove that he has generally 
acted in that capacity. Rex v. Verelst , 
Esq. 3 Campb. 432. EUenborough, C. J. 
1813. 

35. But if it appear that the surrogate 
was irregularly appointed, the defendant 
must be acquitted. Ibid. 

36. Ip a criminal information charg¬ 
ing the defendant, as major-commandant 
of a battalion of volunteers, with de¬ 
frauding government by returns of false 
musters, the production of the gazette 
in which the defendant's appointment is 
officially announced, is not sufficient 
evidence of suJi appointment, unless 
notice has been given to produce the 
original commission. Rex v. Gardner , 
2 Campb, 513. EUenborough, C. J. 
1813. 

And see R. v. Holt, 5 TfR. 436. 

37. But he is concluded by styling 
himself major-commandant in his re 
turns to the war-office. Ibid. 

38. Proof that J. S. shortly before the 
preferring of the indictment was legally 
settled in the parish of A., is primA facie 
sufficient to support an averment that he 
now is settled there. Rex v. Tanner, et 
alt. 1 Esp. 304. Ashhurst, J. Hertford, 
1795. 

And see Rex v. Inhabitants of Wake¬ 
field, 5 East, 335, 7, 8; S. C. 1 Smith, 
512,4. 

39. A person indicted for a misde- 


the uncorroborated evidence bf an no*, 
complice. Rex v. Jones, ubi mpra. 

Atwood’s casei 2 Leach, Cto. Cas. 521. ■ 

40. Upon an indictment for an at- . 
tempt to commit a rape, as well as fot 
the capital offence, evidence of the pro¬ 
secutrix's general had character is ad¬ 
missible ; hut nQt of particular facts. 
Re ajv. Clarke, 2 Stark. 241. Holroyd, 
J. 1817. 

41. The husband of a woman who 
ges a man with an attempt to com¬ 


mit a rape, may prove her state and ap¬ 
pearance and that she made complaint 
at the time; though her declarations 
are not evidence of the facts. Rex v. 
Clarke, 2 Stark. 241. Holroyd, J. 1817. 


D. 

t 

42. A recognizance for the appear¬ 
ance of persons charged with a misde¬ 
meanor, may be conditioned for their 
appearance in court at the trial, where 
the prosecutors think their presence de¬ 
sirable with a view to identity, &c. Rex 
v. Meyer and others. Abbott, C. J. 
Guildhall, 20 April, 1819.. 

E. New trial. 

43. Held, that where defendant has 
been acquitted upon an indictment for a 
misdemeanor, a new triai cannot be 
granted, even for a misdirection of the 
j iidge. II. v. Cohen and Jacob, 1 Stark. 
516. Per EUenborough, C. J. 1816. 


MISNOMER. 

(And see ante. Abatement, B. (b).) 

1. Declaration on bail bond stated 
that plaintiffs sued out a latitat against 
Francis , J. by the name of John J. 
Held, that m an action against one of the 
bail, this allegation was not supposed by 
the production of a writ against John J. 
though he signed the bond, “ Francis J. 
arrested by the name of John J." and 
plaintiffs would have proved that he was 
their debtor, and the person whom they 
meant to hold to bail. Seandovet Una 
P 2 
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others ▼. Wanie, 2 Campb. 270. Ellen¬ 
borough, C. J. 1809. 

And see Shadgett v. Clipson, 8 East, 
328. Wilks v. honk, 2 Taunt. 399, 
■and cases there cited. Dickinson v. 
Bowes , 10 East, 110. Kitchin v. Alder, 

1 Chitty, Rep. 282. 

2. But semblc, that ,the principal 
would have been estopped from object¬ 
ing to the misnomer. Ibid. t 

3. Declaration sets out an informa¬ 
tion in chancery against T. Eamy, and 
avers that afterwards the answer of T. 
Eamy was filed, &c. The latter allega¬ 
tion is proved by the production of an 
office copy of an answer, entitled “ the 
answer of T. Eamy ,” ti.ough signed 
T. Amey. Salter v. Turner, clcrlt, 2 
Campb. 87. Macdonald, C. B. Horsham, 
1809. 

And see Iledd and Clialoncr's case, 
1 Leon. 146. ’ 

4. A misnomer of the plaintiff in the 
declaration cannot be taken advantage 
of at the trial. It is sufficient that the 
real plaintiff has a cause of action against 
the defendant, and that the latter knows 
by whom he is sued. Houghton v. Frere, 
3 Campb. 29. Ellenborough, C. J. 
1811. 

Ace. Y. B. M. 27 E. 3, 12. And see 
Dickinson v. Bowes, 16 East, 110. 
Mayor, Sec. of Stafford y.Jdolton, ] 
B.&P.40. 

5. William F. is asked, whether his 
name is not John P.; he answers in the 
-affirmative; upon which process issues 
against him by the latter name, and his 
goods are taken to compel an appear¬ 
ance. He cannot maintain trespass 
against the officer. Price v. Harivood, 
3 Campb. 108. Ellenborough, C. J. 
1811. 

And see Clarke v. I stead, 1 Lutw. 894. 
Gould v. Barnes, 3 Taunt. £04. 

6. So where process issues against a 
person who keeps a shop, over the door 
of which is written John P., he is 
estopped from saying that his name is 
William P. and not John P. Ibid. 

And see Cole v. Hindson , 6 T. R. 
234, 5. 

7. Held (with liberty to move), that 
to entitle H. S. juniorto sue upon a note 
payable to H. S. it is sufficient to prove 
that he is in possession of the instrument 
and directed the bringing of the action.^ 


Sweeting v. Fowler and another, 1 Stark. 
106. Bayley, J. 1815. 

8. In the absence of such proof it will 
be presumed that the property in the 
note iS in H. S. senior. Ibid. 

9. In an action against two as drawers 
of a bill, it is sufficient to shew that two 

{ jersons, bearing the surnames of the dc- 
endants, are in partnership, and that 
one of the partners acknowledged that 
the bill was drawn by them, without 
shewing that the defendants bear the 
Christian names assigned to them on 
the record. Hodenpyl v. Fingerhoed and 
another ; Chitty on Bills, 489. Abbott, 
J. 1818. 

10. S. P. ruled contra as to the 
Christian names of the plaintiffs ; and 
the plaintiffs were nonsuited. Aeerro 
and others, v. Petrrmi , 1 .Stark. 100. 
Ellenborough, C. J. 1815. 

'Sed vide Com. Dig. Abatement, E. 
18, 19, 20, 21 ; Bac. Abr. Abatement, 
D; Mayor, Sfc. of Stafford, v. Bolton, l 
B. and P. 40; 3Anstr. 935: from which 
cases it may be collected that, provided 
the identity of the parties be established, 
any misdescription,even of the plaintiff's 
name, is immaterial. Et vide supra, pi.4. 


NOLLE PROSEQUI. 

1. Where to a declaration on a joint 
contract, one of the defendants pleads 
infancy, the plaintiff cannot enter a nolle 
prosequi as to ihc infant. He must dis¬ 
continue, and commence a new action 
against the adult. Chandler v. Parkes 
and Dankcs, 3 Esp. 76. Kenyon, C. J. 
1800. J affray v. Frebain and others , 5 
Esp. 47. Ellenborough, C. J. 1803. 

And see Bon Iter v. Ford, 1 Sid. ; 
S. C. 1 Keli. 284 ; Blake’s case, 1 Sid. 
378; Nokey. Ingham, 1 Wils. 89; Tcctl 
v. Elworthy, 14 East, 210,3 Taunt. 307. 

2. Where in an action against A. and 
B., A. pleads Ins certificate, whereupon 
a nolle prosequi is entered, an admission 
by A. before he obtained his certificate, 
is evidence against B. if it be shewn that 
A. and B. are partners. Grant v. Jack- 
son, Bart, and others, Peake, 203. 
Kenyon, C.J. 1793. 
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NON-RESIDENCE. 

1. Tolal want of health is a sufficient 
excuse for an absence of twenty years. 
Scammell, r/ni tarn v. Willett, clerk, 3 
Esp. 29. Buller, J. Chelmsford, 1790. 


NUISANCE. 

A. Offensive teases. 

(a) What shall be deemed. 

(b) Where a public nuisance, 

(c) Effect of acquiescence. 

B. Obstruction in rivers. 

C. Non repair of bridges. 

D. Nuisance to highways. 

(a) Dedication to the imblic. 

(b) Obstruction. 

(c) Encroachment. 

E. Pleadings. 

F. Evidence. 

G. Trial. 

A. Offensive trades. 

A. (a) What shall be deemed. 

1. The carrying on of an offensive 
trade is not indictable, unless it be de¬ 
structive of the health of the neighbour¬ 
hood, or render the houses uncomfort¬ 
able or untenantable. Rex v. Davey 
and another, 5 Esp. 217. Heath, J. 
Surrey, 1805. 

A, (b) Where a public nuisance. 

2. A nuisance which merely affects 
the inhabitants of three houses, is not 
indictable. Hex v. Lloyd , 4 lip. 200. 
Eilenborough, C. J. 1800. 

A. (c) Effect of acquiescence. 

3. A person cannot be indicted for 
continuing a noxious trade which has I of 


been carried on at the same place for 
nearly fifty years. Rex v. Samuel Ne¬ 
ville, Peake, 93. Kenyon, C. J. 1791. 

4. Or for setting up a noxious manu¬ 
factory in a neighbourhood in which 
other offensive trades have long been 
borne with; unless the inconvenience 
to the public be greatly increased. Rex 
v. Bartholomew Neville , Peake 91. Ken- 
yon % C. J. 1/91. 

B. Obstructions in rivers. 

K No indictment lies against the 
owner of a vessel sunk by accident or 
misfortune, in a navigable river, for not 
removing it. The King v. Watts, 2 Esp. 
G75. Kenyon, C. J. 1798. 

But see ante, Action on the case, 
pi. 69. 

1 * 

C. Non-repair of bridges. 

6. A parish wooden bridge, used oc¬ 
casionally by light carriages, is replaced 
by a spacious stone bridge, built by the 
trustees of a road. The county is bound 
to repair, and cannot plead, that the 
bridge has immemorially repaired by 
the parish. Rex v. Inhabitants of Sur¬ 
rey, 2 Campb. 455. Eilenborough, 
C\ J. 1810. 

Scd vi<j^ 43 Geo. 2. cap. 59. § 5. as 
to the liability of counties to the repair 
of bridges built since 24th June 1803. 
And see Rex v. Inhabitants of Cumber¬ 
land, 6 T. K. 194. S. C. in error, 3 
Bos. & Pul. 354. 

7. A bar across a bridge locked, ex¬ 
cept in times of flood, is conclusive that 
the public have only a right to use the 
bridge at such times. Rex v. Marquess 
of Buckingham and others, 4 Campb. 
189. Eilenborough, C. J. 1815. 

8. If an indictment for not keeping 
such a bridge in repair, state that it is 
used by the subjects “ at their free will 
and pleasure,”* the variance is fatal. 
Ibid. 


D. Nuisance to highways. 

D. (a) Dedication to the public. ' 

). A private court, situate by the side 
1 street, is left open to the public, and 
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is occasionally used as a communication 
frcnm one part of the street to the other. 
This is a complete dedication to the 

E iblic. Rex v. Lloyd, 1 Campb. 261. 
llenborough, C. J. 18Q8. 

And see Aspindall v. Brown, 3 T. R. 
265. 

10. And the Teversioner, is bound by 
the acquiescence of his tenants, if his 
steward bad notice of the public qser. 
Rex v. Ran, 4 Campb. 16. Ellenbo- 
rough, C. J. 1814. 

11. And setnble, that the acquiescence 
of' successive tenants, during 50 yelra, 
is of itself sufficient. Ibid. 

But see Daniel v. North, 1 1 East, 372. 
12. But the erection of a bar to pre¬ 
vent the passing of carriages, rebuts the 
rresumption of a dedication to the pub¬ 
ic : although the bar have been long 
woken down. Roberts v. Karr, 1 
Campb. 202, n. Heath, J. Kingston, 
1808. 

And see Trustees of Rugby Charity v. 
Mcrryweather, 11 East, 375, n. 

13. And the owner of the soil may at 
any time replace such bar. Lethbridge 
v. IVinter, 1 Campb. 263, n. Marshall, 
serjeant, Somerset, 1808. 

And the court of K. B. refused a 
rule nisi to set aside verdict. Ibid. 

14. And though such a bar do not 
impede the passing of person^on foot, 
no public right to a foot way is acquired; 
as there can be no partial abandonment 
to the public. Roberts v. Karr, vbi su¬ 
pra . 

15. The burthen of repairing a high¬ 
way is imposed on particular per¬ 
sons by a public statute. This is a good 
defence under the general issue. Rex 
v. Inhabitants of Si. George, Hanaver- 
square. 3 Campb. 222. ElTenborough, 
C. J. 1812. 

S. P. dub. Rex v, Liverpool, 3 East, 
88. And see Rex v. Bridehirk, 11 East, 
304 ; Rex v. Lancashire, 2 East, 366, S. 

16. By statute, the care of a certain 
street is -vested in trustees, and other 
trustees are appointed to manage all the 
roads in the parish except this street. 
The parish is not discharged from the 
repair of the street. Rex v. Inhabitants 
Of St. George, Hammer-square, 3 Campb. 
222. Ellenborough, C. J. 1812. 

And see Rex v. Sheffield , 2 T. R. 106. 


D. (b) Obstructions. 

17. It is a nuisance to* keep stagg 
coaches in the street, beyond the time 
necessary for loading and unloading. 
Rex v. Cross, 3 Campb. 224. Ellen¬ 
borough, C.J. 18i2. 

And see Rex v. Russell, 6 East, 427; 
S. C. 2 Smith, 424. 

18. Or to saw timber there for the 
purpose of enabling the defendant to get 
them into his yard. Rex v. Jones, 3 
Campb. 230. Ellenborough, C. J. 

1812. i 

19. No indictment will lie for obstruct¬ 
ing a highway by the holding of a fair 
or market, after an uninterrupted user 
for 20 yearn. The King v. Smith ct alt. 
4Esp. 109. Ellenborough, C. J. 1802. 

And see 2 Saund. 175. n. 2. 

D. (c) Encroachment. 

20. If a person remove an encroach¬ 
ment, and leave that part of the road 
which was injured by the encroachment 
in a perfect state, his liability to repair 
ratione coarctationis ceases. Rex v. 
Skinner , 5 Esp. 219. Heath, J. Surrey, 
1805. 

21. A person charged ratione tcnnra, 
pleads that the liability to repair arose 
from an encroachment, which has been 
removed. It appears that the road has 
been repaired by the defendant for 25 
years since the removal of the alleged 
encroachment.—This is presumptive 
evidence that the defendant repaired 
ratione tennrec generally, and Tenders it 
necessary for him to shew the time when 
the encroachment was made. Ibid. 

And see Rex v. Stoughton, 2 Saund. 
157, 160, n. 12; S. C. differently re¬ 
ported, 2 Keble, 665 ; Annitage ex- 
parte Ambler, 295 ; Evidence, F. 
(a) 133. 

22. A highway, leading from A. to 
B. and communicating with C. by a cross¬ 
road, cannot be described ts a highway 
leading from A. to C. and from thence 
to B. Rex v. Canfield, 6 Esp. 136. 
Ellenborough, C. J. Essex, 1810. 

E. Pleadings. 

23. Whete the description of a road 
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in an indictment is too general, as being 
equally applicable to other roads, the 
objection can only be taken by a plea 
in abatement. R. v. Hammersmith, 1 
Stark, 357. Ellenborough, C. J. 1816. 

24. An indictment against a parish 
for not repairing one side of road, should 
state that the parish is bound to repair 
act Jilum vie. Rex v. Inhabitants of the 
parish of St. Pancras, Peake, 219. 
Kenyon, C. J. 1794. 

25. Semhlc, that it is not sufficient to 
aver that a certain part of the road (set¬ 
ting out the length and one half of the 
breadth) is out of repair, and that the 
inhabitants, &c. ought to repair it. Ibid. 

26. Indictment for non-repair of a 
way, plea immemorial liability of others 
as to all the ways, except one particular 
way, not the way in questiofi. Held, 
that it is not necessary to shew the ex¬ 
cepted road to have existed immemo- 
rially. R. v. Ecclesfield, 1 Stark. 393. 
Wood, B. York Summer Assizes, 1816. 

F. Evidence. 

27. An acknowledgment by the de¬ 
fendant, that his trade was a nuisance, 
is admissible, though not conclusive, evi¬ 
dence against him, upon an indictment 
for carrying on the same trade in another 
place. Rex v. Bartholomew Neville, 
Peake, 91. Kenyon, C. J. 1791. 

28. The record of a judgment against 
the parish upon an indictment for not 
repairing, was held to be conclusive evi¬ 
dence of the Lability of the parish to 
repair, unless fraud could be shewn. 
Rex v. St. Pancras, ubi supra. 

29. But in a subsequent case it was 
held, that where the township of A. sets 
up a custom for each township to repair 
its own roads, the record of a judgment 
against the parish at large, is only primd 
facie evidence against the custom, and 
that it may be rebutted by shewing that 
the general issue was pleaded to the 
former indictment, without the concur¬ 
rence of A. Rex v; Eardisland, 2 
Campb. 494. Le Blanc, J.Hereford ( l810. 

30. But where it was subsequently 
agreed that the vendor should deliver 
goods against ready money, applying the 
payments first in satisfaction of the old 
debt,' it was held that the guarantee did 
not cover the goods supplied under the 
new arrangement. Ibta. 
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Acc. 2 Wins. Sannd. 159, c. 

31. The record of an acquittal, is not 
evidence to Bhew that the parish is not 
liable. Rex v. St. Pancras, vhi supra. 

N. The ground of this decision is 
stated to have been “ that some other 
parties might have indicted them, and 
those parties could not be bound by this 
record.” ^satisfactory reason for re- 
jectpig the jwidencc altogether seems to 
be, that me acquittal may have pro¬ 
ceeded uoon the want of proof that the 
road was out of repair. And see Bull. 
N.T. 245. 

32. An award is made against tenant 
for years, finding a liability to repair 
rations tenure. The reversioners and 
succeeding tenants are not bound. Rex 
v. Cotton, 3 Campb. 444. Ellenborough, 
C. J. 1813. Ante, pi. 10, 11. 

G. Trial. 

33. To an indictment for non-repair 
of a highway, defendants plead liability 
of M. of Buckingham ratione tenure, 
absque hoc, that the defendants are li¬ 
able ; the issue lies upon defendants, not¬ 
withstanding the traverse, and they are 
entitled to begin and reply. R. v. In¬ 
habitants of the county of Southampton . 
Holroyd,J. Sarum Lent Assizes, 1818. 

* 


OFFICE. 

1. Semllc, that the office of under or 
deputy usher of the court of king’s bench 
is a distinct office from that of the chief 
usher; and that though the latter has the 
appointment of the deputy usher in the 
case of a Vacancy, such appointment 
does not determine upon the death of the 
chief usher. Green v. Hewett, Peake, 
182. Kenyon, C. 3. 1793. 

2. An officer who has power to ap¬ 
point a deputy! cannot recover fees re¬ 
ceived by an intruder into the office of 
deputy, where the fees payable to the 
principal and the deputy are distinct. 
Ibid. 

3. The inquisitioi taken in 1730, as 
to fees due to different officers, is con¬ 
clusive evidence 1 'of the rights of such 
officers. Ibid. 

And see ante,, AbsumuMBT, E. (a)- 
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A. Appointment. 

B. Authority. 

C. Privileges. 

(a) As defendants. \ % 

(b) In other cases. ^ 

D. Liability. 

E. Military officers. 

(a) Half-pay. 

A. Appointment. 

a 

(And see Misdemeanqr, pi. 25.) 

1. When a substitute for a person 
chosen constable, is approved by the 
inhabitants and sworn in, the liability 
of the principal is at an end; he cannot 
be called upon to serve, though the 
substitute abscond. Underhill v. Witts, 

3 Esp. 56. Kenyon, C. J. 1799. 

B. Authority. 

2. A. being in the custody of a watch¬ 
man, B. encourages him to resist. The 
watchman may imprison B. White v. 
Edmunds and others , Peake, 89. Ken¬ 
yon, C. J. 1791. 

3. Talking loudly in the street is not 
an offence which will justify a watch¬ 
man in taking the party into custody. 
Hardy v. AIurphcy and Wedge, 1 Esp. 
294. Eyre, C. J. 1795. 

4. And the watchman, and a constable 
who adopts his acts, maybe sued jointly 
for the imprisonment. Ibid. 

But see 9 Wentw. 344, G. * 

5. A constable may, on his own au¬ 
thority, take a party mtn custody for a 
mere assault, committed in his presence. 
Conpey v. Henley, Whale, ana Webster, 
2 Esp! 510. Eyre, C. .1, 1797. 

But see Ravile 97, pi. 178. Post, 
pl.JH. And see ante, Felony, pi. 21. 

6. And may keep the parties in cus¬ 
tody until the affray is over. Churchill 
v. Matthews awl others, Selw. 866. 
Bayley, J. WA1808. * 


7. Or take them immediately before 
a magistrate. Ibid. 

8. But if he were not present at the 
affray, he cannot, arrest without a war¬ 
rant, unless there be sufficient ground for . 
supposing that a felony is likely to en¬ 
sue. Coupey v. Henley, ubi supra. 

9. But it has been held that a peace 
officer may arrest a person charged with 
j felony, or breach of the peace, though no 
such offence, have in fact been commit¬ 
ted. Williams v. Dawson, cited 3 
Campb. 421. Buller, J. 1788. 

10. S. P. as to a charge of felony. 
Hobbs y. Brnnseomb and others, 3 
Campb. 420. Ellenborough, ('. J. 1813. 

11. And he may justify under the ge¬ 
neral issue, M'Cimtghan v. Clayton §■ 
Ruling, Holt, 478. Bayley, J. Lancas¬ 
ter, 1816. 

And see H. 7. H. 4.fo. 35. pi. 3; T. 11. 
E. 4. fo. 4. pi. 8; Bro. Faux Imprison¬ 
ment, pi. 4, 25 ; Samuel v. Payne, 
Doug. 359; Lidwith v. Catihpole, Cal¬ 
decott, 291 ; llandcock v. Baker, 2 Bos. 
& Pull. 260; Ante, Action, pi. 67. 

C. Privileges. 

C. (a) As defendants. 

12. A constable acting colore, not 
virtute, officii, is not protected by 24 
Geo. II. cap. 44. s. 8. from actions 
brought after the expiration of six 
months. Alcock v. Andrews, 2 lisp. 
,542. n. Kenyon, C. J. 1788. 

And sec Auon. 1 Stra. 446; Cle¬ 
ments Sf ax. v. Keen, 2 Smith, 220; Wel¬ 
ler v. To/ie, 9 East, 364; Dive v. Man- 
ningham, Plowd. 64. 

13. But upon the construction of a 
similar clause, in 50 Geo. 111. cap. cxlix. 
it was held that the constable was pro¬ 
tected where he believed he -was acting 
within the powers of the statute. Graves 
v. Arnold, 3 Campb. 242. Mansfield, 
C.J. 1812. 

Theobald v. Crichmorc, 1 B. & A. 227. 

14. A constable who imprisons a per¬ 
son on suspicion of felony, without any 
reasonable grot inds, without warrant, and 
withbut a cnargi from any other person, 
is within the statute 21. J 1. c. 12.- and 
must be acquitted, unless the venue be 
laid in the proper county. Staight v. 
Gee and Garver, 2 Stark. 445. Abbott, 
C. J. 1818. Post, Trespass, A. (a). 
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15. If a private person act in such 
case in aid of the constable and upon his 
command, he also is within the statute. 
Ibid. 

16. Otherwise, if he be the prime 
mover and act as a principal in the 
transaction. Ibid. 

17. A. takes out a warrant against B. 
and points him out to the officers, who 
apprehend him. A. may justify under 
the general issue, as acting in aid of the 
officers. Ann Nathan v. Cohen and 3 
others, 3 Campb. 257. Ellcnborough, 
C. J. 1812. 

18. A constable is not protened if he 
act without a warrant. Postletliwaitc v. 
Gibson and Slade, 3 Esp. 226. Kenyon, 
C. J. 1800. 

8. 0. Selwyn, 859, n. 15. 

And see Money v. Leach, 3 Burr. 
1712 ; Gaby v. Wilts Canal Company, 3 
Al. & S. 580; ante, p). 5, 6, 7, 8, 9. 

19. A constable acting under a war¬ 
rant. from a magistrate, cannot be sued 
without a demand of the copy of the 
warrant, notwithstanding the illegality 
of the warrant, or the want of jurisdic¬ 
tion in the magistrate. Price v. Mes¬ 
senger ct alt. 3 Esp. 96. Eldon, C. J. 
18(H). 

And the court of C. 1*. coincided 
with the chief justice. Ibid. 101, and 
2 Bos. & Pul. 158 . 

20. Where the plaintiff declares ge¬ 
nerally, without charging the defendants 
as officers, In need not prove a demand 
of a copy of the warrant until the de¬ 
fendants have made it part of their case. 
Ibid. 

21. A patrole employed by the pa¬ 
rish, who is not a constable, or in any 
way sworn into the office, is not a peace 
officer. Clijfc v. Littlemorc , 5 Esp. 39. 
Ellcnborough; C. J. 1803. 

22. Officers seizing goods which they 
bring to the police-office, are not re¬ 
sponsible for the subsequent detainer of 
the goods at the office. Ibid. 

C. (b) In other cases. 

23. An inspector of, lottery offices 
cannot refuse to serve as 4 a constable; as 
the latteT duty may be performed by de¬ 
puty. Rex v. Wood, 1 Esp. 359. Ken¬ 
yon, C. J. 1795. 

Acc. Fane’s case, 1 Lev. 233; Bark- 
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er’s case, 2 Roll. Abr. 272; post, Privi¬ 
lege, pi. 3. Cont. Stone’s case, 1 
Lev. 365; VicaT of Dartford’s case, 2 
Stra. 1107; Evendon’s case, ibid. 1143; 
Ilex v. Warner, 8 T. R. 375. 

And as to the exemption of certi¬ 
ficate men, under 10 and 11 Will. III. 
cap* 23; see Rex v. Derbyshire , 2 Burr. 
1182; Mosiley v. Stonehouse, 7 East, 
174; S.C/3 Smith, 181; S.C. (plead¬ 
ings) D. 44. 

24. A police officer who, in searching 
foi- other articles, discovers naval stores, 
and is the first person to communicate 
the discovery to the admiralty, is en¬ 
titled to the moiety of penalty given to 
the informer , by 17 Geo. II. cap. 40. 
s. 10. The King v. Blackman , 1 Esp. 
95. Kenyon, C. J. 1794. 

D. Actiox. 

D. (a) Evidence in actions against. 

25. A warrant directed to A. and B. 
is returned indorsed by A. but the ar¬ 
rest is proved to have been made by a 
person calling himself B. This is evi¬ 
dence to charge B. with the arrest. 
Slack v. Brander and Telbs , sheriffs of 
London, ami Coulson , 1 -Esp. 42. Ken¬ 
yon, C. J. 1794. 

26. In trespass for entering premises 
under pretence of a warrant to search, 
evidence may be given of what was said 
by a joint trespasser to induce the de¬ 
fendant to join in the trespass. Goding 
v. Gill. lillenborough, C. J. Sittings 
after M. T. 1817. 

27. Upon an indictment for cutting 
and maiming a sheriff’s officer, the writ 
as well as the warrant must he produced. 
Rex v. Wf Meade and II. Meade , Holt, 
593, 2 Stark. 205. Wood, 13. York, 
1817. 

28. And if the arrest were within a 
liberty, the writ must be a non omittas. 
Ibid. 

29. A constable is not authorized in 
arresting a party as a receiver of stolen 
goods upon the mere assertion of the 
thief. Isaacs v. Brand , 2 Stark. 167. 
Ellcnborough, C. J. 1817. 

And see Hale, pi. 451; Foster’s Dftc. 
cap. 8. sect. 8; Harris’s case. East, 
P. C. Addend a, 18. 
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PARENT AND CHILD.—PARLIAMENT. 


£. Military officers. 

(And see ante. Action, pi. 58; Agent, 
* pi. 5 ; Insurance, pi. 30.) 

E. (a) Half pay. 

30. The King may at any time stop 

the half pay of an officer. thlacdonald 
«. Steele , Esq. and others, l\;ake, 175. 
Kenyon, C. J. 1793. * 

S. P. per Lord Kenyon, in llarty v. 
Odium, 3 T. li. 681, 2. # 

31. But a caveat, entereffby the re¬ 
gimental agent, to whom the officer is 
indebted, will not justify the detention 
of his half pay. Ibid. 

Acc. Liddcrdale v. Duke of Montrose, 
4 T. R. 248; Barwick v. Reade, 1 H. 
Bla. 628; Stone v. Lidderdale , 2 Anst. 
533. 


PARENT AND CHILD. 

A. Liability of father on con¬ 

tract OF CHILD. 

B. Right* of father in respect 

of injury to child. 


A. Liability of father on con¬ 

tract of child. 

1. Where a father allows his son a 
reasonable sum for his expenses, he is 
not liable for necessaries ordered by the 
son. Crantz v. Gill, 2 Esp. 471. Ken¬ 
yon, C. J. 1796. 

And see Bainbridgc v. Pickering, 2 
Bla. 1325; Infant, A. (b).. 

2. A tailor who supplies a young man 
with clothes to an extravagant extent, 
cannot sue the father for any part of his 
demand. Simpson v. Robertson, 1 Esp. 
17. Kenyon, C. J. 1793., 

B. Rights of father in respect 

OF INJURY TO CHILD. 

(And see ante, Action on the case, 
A. (c). 

• 

3. A father may sue for the battery 
of his son, forming part of his family 
and living at his house, without evidence 


of service. Jones v. Brown and another, 
1 Esp. 217, Peake, 233, Kenyon, C. J. 
1794. 

But see Gray v.JeJfries, Cro. Eliz. 55; 
Barker v. Dennis, ibid. 769: Postle- 
thwaitc v. Parkes, 3 Burr. 1878; Ren- 
nett v. Allcott, 2 T. R. 166. 


PARLIAMENT. 

(And see Attorney, pi. 10, n.) 

A. LiaJIlity of candidates for 
expenses of election. 

B. Privileges of members. 

(a) Freedom of debate. 


A. Liability of candidates. 

1. Sheriff may sue two parliamentary 
candidates upon an express joint pro¬ 
mise to pay the expense of certain pre¬ 
parations for the election. Wathcn v. 
Sandys and another, 2 Campb. 640. 
Lawrence, J. Gloucester, 1811. 

2. But semble, that where the nature 
of the preparations has not been pre¬ 
viously settle' 1 , and no joint contract has 
been made, the sheriff must sue each 
candidate separately upon 18 Geo. II. 
cap. 18. Ibid. 

3. A candidate is liable for no ex¬ 
penses, except such as are imposed by 
statute, or by his own consent, express 
or implied. Morris v. Burdett, Bart. 
1 Campb. 218. Ellenborough, C. J. 
1.808. 

4. A candidate is liable to the sheriff 
for his proportion of the expense in¬ 
curred in administering the oaths of al¬ 
legiance and supremacy under 34 Geo. 
Ill. cap. 73. upon the requisition of 
another candidate, this statute not being 
confined to county elections. Morris v, 
Burdett, Bart. 1 Campb. 218. Ellen¬ 
borough, C. J. and K. B. 1808. 

5. But a candidate for the represen¬ 
tation of a city or borough is not liable 
for hustings erected without his own 
consent or that of his agent. Ibid. 

6. Seats, in a county election where 
the candidate is made liable by 18 GeO. 
II. cap. 18. s. 7. Ibid, 
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7. A. declares to the sheriff that a 
particular candidate disclaims all parti¬ 
cipation in the expenses of the election, 
but at the same time requires tickets of 
admission to the hustings for the friends 
of that candidate. The candidate is 
bound by such demand to contribute to 
the expense of erecting the hustings. 
Ibid. 

8. In such case proof that the hust¬ 
ings have been used by persons whose 
acts the candidate has adopted, will be 
sufficient to make him liable. Ibid. 

♦ 

B. Privileges of members. 


B. (a) Freedom of debate. 

9. If a member of parliament publish 
in a newspaper a speech delivered in 
the house, contaiuingslanderous charges, 
an information for a libel may be sup¬ 
ported. The King, on the prosecution 
of Sermon v. Lord Abingdon , 1 Esp. 
226. Kenyon, C. J. 1794. 

10. A member may be called upon 
to state in evidence, whether another 
member took part in a particular de¬ 
bate. Plunkett v. Cobbett , 5 Esp. 136. 
Ellenborough, C. J. 1104. 

11. But he cannot be compelled to 
disclose what was said by such member. 
Ibid. 

12. If, however, he choose to state 
what passed, it will be received in evi¬ 
dence. Ibid. 


PARTNERS. 

(And see ante, Attorney, pi. 29; 
Gaming, pi. 10; Interest, pi. 1; 
post, W itness, C. (h). 

A. What shall be a partnership. 

' (a) As between the parties. 

(b) With respect to strangers. 

(c) How proved. 

(d) Illegal. 

B. Act of co-partner, in what 

CASES BINDING. 

C. Dissolution of partnership. 
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D. Pleadings by partners. 

(a) In actions by partners. 

(b) In actions against partners. 

E. Proceedings by one partner 

AGAINST ANOTHER. 


A. JV T IIAT yilALL BE A PARTNERSHIP. 

A. j(a) As between the parties. 

1. A fatter on his son’s coming of 
age, tells him that he shall have a share 
in his business. The son is held out to 
the world as a partner, and acts in that 
capacity between five and six years. 
Upon an issue out of chancery to ascer¬ 
tain the son’s interest, he will not be 
presumed to be entitled to a moiety on 
account of the indefinite nature of the 
agreement, but it will be left to the jury 
to consider what is a fair proportion un¬ 
der the particular circumstances of the 
case. Peacock v. Peacock, 2 Campb. 45, 
Ellenborough, C. J. 1809. 

But Eldon, C. was not satisfied 
with this decision; 16 Vcs. 56. 

A. (b) With respect to strangers. 

2. An agreement between A. the 
owner of a lighter, and the man who 
actually works her, that the latter shall 
receive one half of the gross earnings 
for his labour, does not constitute a 
partnership. Dry v. Boswell, 1 Campb. 
329. Ellenborough, C. J. 1808. 

3. But if the parties agree to divide 
the net profits, they are partners, and 
are jointly liable for the repairs of the 
lighter. Ibid. 

4. And’where A. B. C. D. and E. 
joint proprietors of a coach, agreed, that 
each should horse the coach one stage, 
and that the general profits should be di¬ 
vided amongst them in certain propor¬ 
tions, it was held, that the proprietors 
were jointly liable for hay ordered by A. 
for the use of his own norses, kept for 
working the stage allotted to him under 
the agreement. Barton v. Hanson and 
others, 2 Campb. 97 Macdonald, C. B. 
Maidstone, 1809. 

But the court of C. P. granted a new 
trial, it appearing that wnat had been 
called a division of profits, was merely a 
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division of the gross proceeds in propor¬ 
tion to the number of miles worked by 
each proprietor, liarton v. Hanson and 
others, 2 Taunt. 49, 
b. Where A. It. C. and D. arc part¬ 
ners in a coach-concern, but A. pro¬ 
vides the coaches at 3d. per mile, A. 
alone is responsible for repairs done to 
the coach by a person conutant of this 
arrangement, although the nVues of 
four appear on the coach, sjiard and 
Jones , v. liigg. Fleet, awl Fardel. IIol- 
royd, J. Winchester Spring Ateizes, 1819. 

6. But the parties are jointly liable 
to a passenger or a person who sends 
goods. Ibid, and W aland v. Elkins, 1 
Stark. 272. Gibbs, C. J. 1810. j 

7. The owner of cattle agrees with a 
grazier, that the latter shall receive one 
half of what the cattle sell for above 201. 
after being fattened on his land. This is 
merely a mode of paying for the pasture; 
it creates no partnership. Wish v. 
Small, 1 Campb. 331, n. Thompson, 
U. Exeter, 1808. 

Aec. Benjamin v. Porteus, 2 H. Bl. 
590. Sed vide Appendix 111. 

8. A. and B. carry on business to¬ 
gether as attorneys. A. is liable to the 
penalty for not entering his certificate, 
though, by a private arrangement, A. 
was to derive no benefit from the suit. 
Edmonson, qui turn, v. Davis, me, Sfc. 
4 Esp. 14. Kenyon, C. J. 1801. 

9. A. B. and C. were partners as wag¬ 
goners ; the partnership was for the 
whole concern, but by under agreement 
amongst themselves, they Jjjorsed the 
waggon severally, and provided ser¬ 
vants, &c. for distinct portions of the 
route. Held, that A. and B. arc liable, 
for damage done by a waggoner em¬ 
ployed and paid by C. alone/ Waland 
v. Elkins, 1 Stark. 272. Holt, 227. 
Gibbs, C. J. 1816. 

A. (c) IIow proved. 

10. A particular transaction being 
under discussion, A. acknowledges him¬ 
self to he a partner with B. A. is not 
bound by a contract unconnected with 
this transaction. De Bcrkom v. Smith 
and Lewis, 1 Esp. 29. Kenyon, C. J. 
1793. 

' And see Matthews, e* parte , 3 V. & 
B. 125; Parker v. Barker. 1. T. & B. 9. 

11. But if A. represent himself pub¬ 


licly as the partner of B. he will be 
bound by a contract unconnected with 
the real object of the partnership. Ibid. 

12. To charge two persons as joint 
purchasers of a cart, an entry of such 
cart in the tax-gatherer’s book, as the 
property of both, is not evidence without 
shewing that the parties authorized the 
entry. Weaver v. Prentice and Pratt, 
1 Esp. 369. Kenyon, C. J. 1795. 

13. The unsigned entry in the office 
for licensing stage coaches is not evi¬ 
dence that the persons named in the li¬ 
cence are the owners. Strother v. Willan 
and others, 4 Campb. 24. Gibbs, C. J. 
1814. 

14. And an entry made at the cus¬ 
tom-house (qu. excise office, 35 Geo. 
III. cap. 113. sect. 7), by A. in the 
names of A. and B. as dealers in beer, is 
merely primd facie evidence of partner¬ 
ship even as against A. Ellis and. an¬ 
other v. Watson and others, 2 -Stark. 
453. Abbott, C. J. 1818. 

15. But in any proceedings by the. 
crown it would be conclusive. Ibid. 

And see ante, Evidence, pi. 97, 
98, 99; post, Ship, G. 

16. To charge A. and B.£^ partners, 
the record of an issue directed out of 
the exchequer, to try the fact of the 
partnership iu a suit between A. and B., 
is evidence. Whatley v. Mcnheim and 
Levy, 2 Esp. 608. Kenyon, C. J. 1797. 

17. Evidence which establishes a 
partnership as between the parties and 
third persons, will raise a presumption 
that they are partners inter se. Peacock 
v. Peacock, 2 Campb. 45. Ellen- 
borough, C. J. 1809. 

18. A person who suffers his name to 
appear in a firm, is liable for the en¬ 
gagements of the house, although he 
have no share in the profits of the trade. 
Guidon v. Robson, 2 Campb. 302. El- 
lcnborough, C. J. 1809. 

1 9. But he is not liable to parties who 
have notice of the circumstances. Al- 
derson v. Pope, 1 Campb. 404, n. El- 
lenborough, C. J. 1808. 

And see Teed v. Elwurthy, 14 East, 
214, and cases there cited. 

20. Bills drawn upon A. and Co. are 
accepted by B. in the name of A. and 
Co. This is evidence to charge B. as 
partner. W. Spencer v. Billing, 3 
Campb. 312. Ellenborough,C.J. 1812. 
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21. And it may be shown that bills 
have been invariably accepted in this 
manner without producing them. Ibid. 

22. But if the mode of dealing vary, 
the bills must be produced. Ibul. 

23. A father who holds out to the 
world that his infant son is his partner, 
may call the son to disprove the partner¬ 
ship, in an action brought by himself 
alone. Ulossop v. Colman and others, 
1 Stark. 25. B. 11. T. T. 1815. 

24. In an action against A. and B. 
wherein A. pleads and B. is outlawed, a 
letter from B. admitting the partnership 
is admissible. Songster v. Mazarmlo 
and others, 1 Stark. 1 til- Ellenborough, 

C. .1.1816. 

25. To prove that A. and B. are 
partners, it is sufficient to shew that 
they have acted as such, although the 
partnership may have been contracted 
by deed. Alderson v. Clay, 1 Stark. 
406. Ellenborough, C. J. 1818. 

A. (d) Illegal. 

2G. A bottomry bond made to two 
persons is void under 6 Geo. 1. cap. 18. 
s. 12. alt^ugh they are also general 
partners. Evirth v. Blackburns, 2 Stark. 
66. Ellenborough, C. J. 1817. 

27. And an insurance effected on 
such an interest cannot be enforced. 
Ibid. 

B. Act of co-partner, in what 

CA‘"ES BINDING. 

28. A. a partner with B. and C. 
draws a bill in blank in the partnership 
firm, payable to their order, and deli¬ 
vers it indorsed to a clerk to be filled up 
for the use of the firm as the exigencies 
of'business may require, according to 
iheir course of dealing, A. dying, and 
the surviving partners assuming a new 
firm, the clerk fills up the bill, inserting 
a date prior to A.’s death, and sends it 
into ci.culation. The surviving part¬ 
ners are liable to a bond fide indorsee, 
although no part of the value come to 
their hands. Usher and another v. Wil¬ 
liam Daunccy and others, 4 Campb. 97. 
Ellenborough, C. J. 1814. 

And the court of K. B. refused to 
set aside the verdict. Ibid. 

8. -C. not S. ?. 4 M. & S. 9.4. 


29. Though one part owner of a ship 
has no implied authority to insure on 
account of the rest, yet, if they be also 
partners, an order to insure given by 
one renders all liable. Hooper and an¬ 
other v. Jjvsby and others, 4 Campb. 66. 
Ellenborough, C. J. 1814. 

30. Where one partner clandestinely 
draws and f.ccepts a bill in the name of 
th* firm, uhrtly for a demand which the 
payee hjts against the partnership, and 
partly lor his own debt, the payee in au 
action agai||t all the partners, can only 
recover upon the former part of the con¬ 
sideration ; though motley he paid into 
court on the count on the bill. Barber 
v. Backhouse and others, Peake, 61. 
Kenyon, C. J. 1791. Post, pi. 41,2,3,4. 

31. A. and B. trade under the firm of 
A. and Co.; A. and C. likewise trade 
under the same firm; B. is liable upon 
a hill issued by A. in the name of the 
firm, though drawn with reference to 
the concern carried on exclusively by A. 
and C. Baker and others v. Charlton , 
Peake, 80. Kenyon, C. J. 1791. 

32. One partner, with the privity of 
his co-partner, draws bills on the firm in 
favour of A. who advance this amount, 
which is applied to partnership pur¬ 
poses. A. may sue both partners for 
money lent, or money had and received, 
though they are not jointly liable on the 
bill, it not having been accepted. Den¬ 
ton and others v. Rodie and another, 
3 Campb. 493. Ellenborough, C. J. 
1813. 

And see Shirreff v. Wilkes, 1 East, 
48; Swan v. Steele, 7 East, 210; S. C. 
3 Smith, 109; ex parte Bonbonus, 8 
Ves. 542; ex parte Gordon, 15 Ves. 
286; Jacavd v. French, 12 East, 322 ; 
Ridley Taylor, 13 East, 175; Emly 
v. Lye, 15 East, 10; Pothicr, Traite du 
Contrat. de Societe, chap. 5. num. 92. 
ct scq. post, pi. 40, 58, 59, 60. 

33. A hill is delivered to A. and B. to 
he discounted; B. after the bankruptcy 
of A. transfers the bill to C. an inrfbeent 
indorsee. The plaintiff was allowed to 
recover, with liberty to move. Rams- 
botham andothersv. Cator, 1 Stark. 228. 
Ellenborough, C. J. j816. 

34. One partner has no implied au¬ 
thority to bind another by a guarantee 
of the debt of a third person given in the 
name of the firm. Duncan v. Lowndes 
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and BateipaH{ Bateson J, 3 Campb. 478. 
EHeaborough, C. J.^1813. * 

35. But a subsequent parol acknow¬ 
ledgment* is evidence of such an autho- 
xity. Ibid. , 

N. The 4th section of the statute of 
frauds does not require the agent to be 
' authorized in writing. 

36. A. draws and indorses a bill in 
blank in the firm of A. JB. and C. forgthe 
purpose of raising money forahe part¬ 
nership. The bill is filled up mid nego¬ 
tiated by a clerk after the death of A. ; 
B. and C. are. liable to a bond fide 
holder. Usliet and another v. William 
Dauncey and others, 4 Campb. 97. Kl- 
lenborough, C. J. 1814. 

37. A dormant partner may be made 
a co-defendant with the party who made 
the contract. Grellier v. Neale and 
others, Peake, 146. Kenyon, C. J. 1792. 

38. If the defendant call a witness to 
prove that the goods for which the ac¬ 
tion is brought, were fun ished on <hc 
credit and for the use of the latter, the 
plaintiff cannot, by merely suggesting 
that the witness is a partner, render him 
incompetent. Birt v. Hood, 1 Esp. 20. 
Kenyon, C. J. 1793. 

39. But if it be admitted that he is a 
partner, he cannot be examined even to 
charge himself without a release from 
the defendant. Young v. Baimer, 1 
Esp. 21, and 103. Kenyon, C.J. 1794. 

40. Money borrowed on the partner¬ 
ship account, by one partner, for the 
purpose of defraying his expences whilst 
transacting the business of the house, is 
a charge upon the whole firm. Roth- 
well v. Humphreys and Howell, 1 Esp. 
406. Kenyon, C. J. 1795. 

And see Dig. 17, 2, 12; ibid. 17, 2, 
52, 4; ibid. 17, 2, 61; Potfiier, Traile 
du Contrat de Societe, chap. 7. num. 
127,8. 

41. Where one partner clandestinely 
indorses aft the name of the firm, an in¬ 
dorsee with notice canno't recover in a 
joint action. Arden v. Sharpe and Gil - 
son, 2 Esp. 524. Kenyon, Ci J. 1797. 

42. A. draws a bill m the firm of A. 
and B. to the order of C. in satisfaction 
of a debt due from A. to C. who has no 
notice of the non-concurrence of B. C. 
cannot recover against A. and B. Green 
v. Deahtn and others, 2 Stark. 347. 
Ellenborough, C. J. 1818. 


And sea Shirreff ▼. Wilkes, 1 East, 
48 ; Ridley v. Taylor, 13 East, 175, 9. 

*43. JBut a bill drawn on a firm and 
accepted by one partner in his own 
name, binds the partnership in the 
hands of a bond fide indorsee, though 
the consideration for the acceptance be 
a separate debt. Wells v. Masterman 
et alt. 2 Esp. 731. Kenyon, C. J. 1799. 

44. The* drawing and accepting of 
such biH being, however, a fraud upon 
the other partners, it is void in the 
hands of the drawer. Ibid. 

45. Where one joint trader buys 
goods, and instead of bringing them to 
the shop converts them to his own use, 
the partnership is liable; unless the sel¬ 
ler were privy to the fraud. Bond, v. 
Gibson and Jephson, 1 Campb. 185. 
Ellenborough, C. J. 1808. 

And see Willett v. Chambers, Cowp. 
814; D. 17, 2, 74. 

46. A. advances money to B. on a 
note drawn by him in the firm of B. and 
C. after notice from C. that he will not 
be answerable for B.’s engagement. A. 
cannot recover in a joint action, though 
the money appear to have been applied 
to partnership purposes, ^fp'd Galway 
v. Matthew and Smithson? 1 Campb. 
403. Ellenborough, C. J. 1808. 

47. A. being indebted to B. and C. 
as partners, allows the amount upon the 
settlement of a private account between 
himself and C. and takes a receipt from 
C. for the partnership demand ; this is 
a good discharge. Henderson and Smith 
v. Wild, 2 Campb. 5G1. Ellenborough, 
C.J. 1811. 

And see Appendix. 

48. But if after an advertisement in 
the gazette, announcing a dissolution of 
the partnership between B. and C. and 
requiring debts to be paid to the former 
only, such ft‘receipt be given by C. 
dated before the dissolution of partner¬ 
ship, it is fraudulent and void. 1 bid. 

And the court of K..B. refused a 
rule to set aside a verdict, found for the 
plaintiffs in conformity to his lordship's 
direction. Ibid. 

49. One partner possesses no general 
authority under a power of attorney 
granted to his co-partner. Edmiston v. 
Wright, Bart. 1 Campb. 88. Ellen¬ 
borough, C. J. 1807. 

Ana see Parker v. Kell , 1 Salk. 96; 
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S. G. 1 Lord Raym. 658; Comber’s 
case, 9 Ca. Rep. 76 a; Warner v. Har¬ 
grave, 2 Roll. Rep. 393; 2 Ch. cases, 
202 . 

50. A. and B. are partners; A. gives 
notice to a creditor not to deliver goods 
without A.’s concurrence. To recover 
for goods sold after this notice, it must 
be to shew that A adopted the sale or 
derived benefit from the defiverir. Willis 
v. Dyson, l Stark. 164. Ellenborough, 
C. J.' 1816. 

C. Dissolution op partnership. 

51. General notoriety of the dissolu¬ 
tion of a partnership is not sufficient to 
discharge the seceding partner from 
after-made contracts, where no notice 
has been inserted in the gazette. Gra¬ 
ham and another v. Thompson and an¬ 
other, Peake, 42. Kenyon, C. J. 1791. 

52. And with respect to persons who 
have dealt with the firm, an advertise¬ 
ment in the gazette is not sufficient. 
Notice should be sent to them indivi¬ 
dually. Graham v. Hope, Peake, 154. 
Kenyon, C. J. 1792. 

And see(p Siderf. 127. 

53. Where there have been no pre¬ 
vious dealings, an advertisement in the 
gazette is presumptive evidence of no¬ 
tice. Godfrey v. Turnbull and another, 
1 Esp. 371. Kenyon, C. J. 1795. 

54. From mother report of the same 
case, howevr ■, it woula seem, that the 
jury were directed to consider the point 
merely with reference to the probability 
of the plaintiff's having seen the ga¬ 
zette, putting it on the same footing as 
any other newspaper. It appears also, 
that the plaintiff received the note im¬ 
mediately from the fraudulent partner. 
Godfrey v. Macauley and another, 
Peake, 155, n. Kenyon, "C. J. 1795. 

55. And it seems to have been held 
that notice in the gazette is in no case 
stiffifcient, unless from 6ther circum¬ 
stances the jury infer that the party saw 
the gazette. Ibid. 

56. But proof that the plaintiff habi¬ 
tually takes in a certain newspaper, is 
evidence to go to the jury that the 
plaintiff had notice of a dissolution of 
partnership announced in such paper. 
Jenkins v. Blizard and < n other, 1 Stark. 
418. Ellenborough, C.J. 1816. 


57. Notice by a partner that the part¬ 
nership “ has been dissolved,” is evi¬ 
dence of the dissolution as against him, 
although the partnership articles require 
a dissolution by deed., Doe d. Waith- 
man v. Miles, 1 Stark. 181. Ellenbo¬ 
rough, C. J. 1816. 

58. Upon the dissolution of the part¬ 
nership between A. and B., the latter is 
eqtrusted with the settlement of affairs. 
He cannot indorse, in the name of the 
firm, x security which formed part of 
the joint effects. Abel and another v. 
Sutton, 3 Esp. 108. Kenyon, C. J. 
1800. ^ 

S. P. Kilgour v. Finlayson, 1 H. Bl. 
155. 

59. Nor would A. he liable though 
the money obtained upon negotiating 
the security had been applied in liqui¬ 
dation of the partnership debts. Ibid. 

S. P. Kilgour v. Finlayson, 1 H. Bl. 
155. 

60. And semhle, that A. would not 
have been liable upon such an indorse¬ 
ment, though made whilst the partner¬ 
ship subsisted, if the security had not 
been negotiated until after the dissolu¬ 
tion. Ibid. 

61. A person who retires from a part¬ 
nership without giving notice in the 
gazette, and suffers his name to remain 
in the firm, is liable for the engagements 
of the firm, with a party whose dealings 
began subsequently to the dissolution 
of partnership, provided he had no no¬ 
tice of the circumstances. Parkin v. 
Carruthcrs et alt. 3 Esp. 248. Le Blanc, 
C.J. 1800. 

62. But where after notice of disso¬ 
lution, published in the gazette, and sent 
round to the proper parties, one of the 
partners carries on business under the 
old firm, the seceding partners are not 
bound to apply for an injunction; nor 
are they liable to a party who was ig¬ 
norant of the dissolution of pfrtnerehip, 
unless it appfcar that they have inter¬ 
fered in the business or authorized the 
use of their names. Newsome v. W. 
Coles, Q. Coles, and C. Coles, 2 Campb. 
617. Ellenborough, C. J. 1811. 

63. An alteration in the printed 
cheques is a sufficient notice of a change 
in tne firm of a banking-house to custo¬ 
mers who have used tne new cheques. 
Barfoot and others v. Goodalland others. 
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nemA -^vidtnce oi the dissolution 
. as Against the paith s sigumg it. Dot d. 
JVpfikm/m and others v. Mdn, ICampb. 
■373, ISIlenboierugli, <. I. 18J6. 
k* 0 r >. Whi 1 * tin minute ior advertising 
♦ a dissolution oi putnuship m tin (£ti 
Zittt, signed by fSio pa tics mu attested, 
lb produced isrudtnce ol an ae mal dis¬ 
solution, it u nine * in .vice me lit st imp 
Mq,j v. Smitl, 1 1 sp. 2M. Kenyon, 
G.J. 1765* 


D. Pr i Ai>i\e s dy PAi*r\i us. 


1). (i ) fn admnv by partners. 


lie pa ties ltid attesteel, 74. Assump>it, by putnirs lioldeis 
idtiice erl an ae rual dis- >1 hills mdnrs d in hi ink, uul lu Id tliat 
e ‘ an «vnie me lit st imp it is umiiees aiy to prove, tli it putiibi- 
1 I sp. 2M. Kenyon, ship,or any |omt title. Un biw-in <1 un~ 

otlxr, v. 1 null, l Stub. id. I llcii- 


f 60. A dornnnt partnyr whose nunc boronJi,< . 1.1 It. 


\m uovci bun uloiineiel, n iv with-! 
draw irom the tuuum with rut makui 
^ the gis* rhitiun oi pirtiu tslnp ]i ih u \ 
known, /newsv Drummond, 1 I >p 
*,89. Ken) on, C. F. 1S01. 

67. Jhit d l 1 1 «ctmg partnei st it 


7 r \n the r-l ike n \ irtm i c mnot 
sue, tli » h by tlu utie les of ^pflitun- 
s!ii|), li l.toluVe islnrem ptstlrins- 
aili u ITilsfind, it ali. v. IToud, I 
I sp Js ) Kenyon,( I 1761. 

s P. l)u 17, 2, J. And see Youmj 


? tlie existence ol the pulmrship t> i v. II min, t limit. r62. 
pulv who deals iiilh the film, heel i- 7(> The noiipniide i ol i donnint 
mant partm r is hiblt until sue It put\ p itn r is i o-pl n t i i m »r nnd ol 
has notice oi the dissolution. Hud. inn nit Acree/ a D Poll rl \ Shuftiu, 


6b. Although 


foiniminie Hum 2 1 sp ]()S. 


were made allei the paitne iship bad in 
fact teased, llud. 

66. Ihe plaintiff is pmy to an ill¬ 


's. P. I In/d \. yin Id n tit, 2 I mnt. 
} 1 , \fmmnn \ (idUrl, dud. 12 r, u. 
A. 5nd epi \sli die i ni iking tin d i- 


tention oi A. and Tt. to dissolve then mint ] irtnii it >-pl untili, w old not 
partuerslup, which is m the course oi hi e heel) a msp ntlei 5 suit diet pet 


execution. In m actionioumUd upon i 
supposed sulrse epient partnership ti ms- 
uCtion, the plaintiff must she w tint tlu 
intuition was ahuulontd. Puicrson \ 
fyatharmh and Irn Id, l Milk. 71. 11- 
lenborough, ( . J. 1M i. 


M n i t Id, (\ I 2 l i nit } 7 

\nd see hut ees I)i lu l on , 1 M. 
k S. 246, Mltthews, <i puili, ) V. &. 
13. 12>. 

77. \ It hough iht d nm int p utne r lie 
joine d, the diii mlant m ly s( t off i ele lit 


70. When \. aid *3. give their ae- owing to him iiom the ostensible pirtne r 
ciptanco for goods furnished on tliiir only. Shun/ 11 os null v. Dny, 2Fsp. 
jAnit uidit, and ittn i dissolution ol 1 ><', n henyin, ( I. 17 t '6. 
partnership, the Fioldu nd undoi take is. ( . 7 1. li />l, u. 

the lejUratc bill erf A. as a renewal oi 78. A smviving paitner may tleclui 

the iooner hill, B. is discharged. Ibid, ge tier illy upon a eoutriet y lifted into 
and Reedy. White and othen, £> Esp. with him and ms deccised pirtiui, as 


122. EUenborough, (’. J. 1804. 
v. l)( Silva, Cowp. 10*). 


Smith upon a t on 1 net m idt with lmnsi li ileim, 


injon 

Ddih 


itihburn v. SpruiUm, and olhcn, 


71. ■Sates, where the separate bill is Lsu. ,31. Llluiboiough, ( . J. IMbr 
Wft merely as a collateral security. Ace. Read’s ca»t, Savile 62, pi. 17 


given, merely as a collateral security. Ace. Read’s cast, Savde 62, pi. 171, 
Bedford v. Dmkm, 2 Stark. 178. LI- Co. hut. 37b, Bmrton etve.v. —Aeu/’s 
lenborough, ( . 1. IM7. 2 13. &. A. 210. Hip. 1 i'j, 2 Vm. Abr. Actions (lom- 
72. A jwrtncrslnp cie ate el by article*, eh r). Dd. p*. 16, J It/at v. J/em,(om- 
t under seal, which contain au agree- be ib. ,352, iccognued 21. R. *79; Ri- 


meht t for a partnership due} 1 , may be clundey. ihatlm, 113. &.A. 29. 


ment'ior a partnorsmp deter, may oc 
dissolved at pleasure. Raijfdiaw \. 
Imber, thplt* 36b. Gibbs, C. J, 1816. 
73, Where am account is taken at 


C ynt. 2 V\ ms. •s mud. 121 n. 1, 2 M. 
& S. 25. ptr 1 c Wane, I. 

Conti i as to declaration agunst a 
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surviving partner. Tissard v. VPatcup, 
‘2 Mod. 270, 2b0j Spalding Mure f 
<> T. R. 363, 5; Com.jfcg, la¬ 
ment, F. 8, « * % * * 

And see 1 Wms. Saunders, 291* f* g 9 
flit in way v. Homblow, Hardres, 221; 
t. N. B. 556, Note d ; Holdwiek v. 
Chafe, Akyn, 4]; 5 Ves. 201; post, 
Variance. 

N. A suiviving feoffee may pie id a 
feoffment to lunisell, without naming 
his joint feofh Ct Co. lit. 191, ibid. 97 
b, 1 llio. Co. lit. 600, 749, F.N.B. 
210, B; JIarmon v. Bdsctj, T. Raym. 
413. 

79. But a suiviving lessor cannot re¬ 
cover on a count f<>i uv and occupation 
m which his dtcc ased co*le&sor is not 
namid. Lazaius v. Simmonds. AbTwtt, 
J. London, 6 May, 1818, M$S.; S.C.by 
the name of Israel v. Str-nons, 2 
Stark. 356. 

And the comt refused a mk to set 
aside nonsuit, on the ground that the 
plaintiff should c ithc r have die land is 
surviving lessen, or have st ited th it tin 
defendant was indchttd to the plaintiff 
for use and occupation l»y thi suftc lance 
of plaintiff and of the deetattd. Jlnd. 

Ace. per Litth ton, M. 14, L. 4. fo I, 
pi. o ; S. P. Anno 8, E. 2. It n. I an. 
i it/. Entre, 77. 

0. A. and B. aie joint tenants of a 
(arm and stock. A.’s mterist in tin 
stock is taken m execution ind sold to 
(. Held, that C standf in the shoes of 
A. and cannot maintnn an action foi 
money h 1 1 and received against B. who 
sells the wf ole stock. Lttgh, gent. v. 
Bradford. Abbott, J. Devon Spring As¬ 
sizes. 181b. 

D. (b) In actions against partnci s. 

81. An attorney is not culpable in 
neglecting to file a plea of nonjoinder % 
abatement expressly for delay. John¬ 
son, gent. v. Alston, 1 Campb. 176 
Ellenborough, C. 1. 1808. 

E. PROCEEDINGS BY ONE PARTNER 
AGAINST ANOTHER. 

82. Ejectment on the demise of one 
copartner against another, aftet disso¬ 
lution of partnership, for a house agreed 
to be occupied by the partners during its 


continuance, lies without notice to qmt, 
JDoa d. Waxikmm v. 0th is, 1 Statk. 131, 
EUcabqtoqghi Crk 19fW** 

An$ 4$ ajjjte, M/ttUN, 

83. A. andflA bciffg parthcrt, v aJull 
is indorsed to A, in respect of*a pai- 
tieulSr paitueiship titCpsaction. A. 
Indorses it to B. who indorses over, and 
promises A. that if the latte r will take 
up the lull when dishonored, he will 
p ty lum one half of the amount. This 
is not such au insulated transaction as 
will entity A to maintain assumpsit 
against B. llobson v. Cm tit, 1 Staik. 
78. Elknborough, C. J. 1815. 


PATENT. 

A. Description <?f the invention 

IN THE IETTIRS PATENT. 

B. 1 OJIM O'" SP1 CIHCATION. 

C. Inkoejuent. 


A. 1)1 SC Bin ION or THE INVFNTION 
IN 1111 1 UTTERS PATLNJT 

1. A pitrnt “ lor an improved me¬ 
thod of lighting cities, towns, and viL 
lagis,” is too general, wlure, from the 
specification, it appeiTs tint the inven¬ 
tion consists nu rely m the improvement 
of an old street lamp. Lora ( ockrane 
v. Smthvnt, I Stark. 208. Le Blaac, 
J. 1815. 

B. Form of specification. 

2. \ patent is void, if tlwsAperifu ation 
omit an ingredient used by the inventor 
for expediting the prof ess. Wood arid 
others v. /mmn and others^ Holt, 58. 
Gibbs C. 1. lb 15. 

3. Or if the article has been publicly 
sold by the inventor before be obtained 
hts patent. Ibid. 

4. Where a patent is obtained for an 
improvement a specification not distnw 
guisbmg what is new from what is old, 
is bad. Macfarlane v. Price , 1 Stark. 
199. EUenboiougti, C. J. 1816. 

But see Jlarmer g. Plague, 11 East, 
101; Bomll v. Moore , 2 Marshall, 211. 

Q 
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>5. .. And although an inventor intro¬ 
duce a new or extend an old principle, 1 
; yet,' if his specification be limited “to the 
' old principle, the patent is void. R. v. 
Cutter , 1 Stuk. 354. Elleribosough, 
*C. J. 1816.®*Post. Penal Action, 
pl< 16 * j 

• i 

C., Ineolment. 

\ . • 

6* A proviso that a specification shall 
be itfrolled within one calendar month 
, next after the date, which is the ^Oth 
' Jdaj r, is satisfi ed by an inrolment oh the 
10th oWfinSr Watsonv. Pears, 2 Campb. 
<■294.. Ellenborough, C. J. 1809. 

S. P. Thomas v. Tophatn , Dyer, 218, 
b; Anon, (but S. C.) F. M$pre, 40; 
Clayton’s case, 5 Co. 1, b. 


PAUPER. 

(And see au|*, GX'me, pi. 8.) 


1 . 


Inhere a servant in husbandly is 
seized with a sudden and dangerous ill¬ 
ness in a distant parish, the overseers of 
that parish am bound to support him. 
Smnumy. Wilmott and others, 3 Esp. 
91. Eldon, C. J. 1800. 

2. And a stranger who takes care of 
the pauper, without the interference of 
the parish officers, may recover from 
them the money he expends. Ibid. 

Apd see Atkins v. Banwcll , 2 East, 
505; WennaR v. Adney, 3 Bos. & Pul. 
- 247, 9 *, 2 NoL P. L. 240. Cont. 12. 
Vin. Abr, Evidence, (T. b. 11.) pi. 22; 
Ante, MASTER and servant, A. (b). 


PENAL ACTION. 

(AuS see Attorney, A.; Misde¬ 
meanor, pi. 43; Non-residence, 


Practice, N.) 
A, Cases 


upon PARTICULAR 
TOTES. 


w. 

(a) 5 Elk. cap. 4. 

(h) 5 Elk. cap . 9. ) t . 

(c) 13 & 14 Car. 2. c. 15. s. 12. 

(d) ]1 Geo. II. cap. 19. sect. i. 


(e) 18 Geo. II. cap. 20. 

(f) 25 Geo. II. mp. 36. sect. 2. 

' J;; (g) 32 Geo. II. cap. 28. 

(h) 14 Geo. III. cap. 49. 

(i) 14 Geo. III. cap. 78. sect. 67. 

(k) 22 Geo. III. cap. 47. 

(l) 28 Geo. 111. cap. 52. 

* , v, (m) 29 Geo. III. cap. 26. s. 13. 

‘ (n) 37 Geo. III. cap. 73. 

(o) 38 Geo. III. cap. 71. sect. 2. 

(p) 49 Geo. III. cap. 126,^s. 6. 

* 

B. Pleadings. 
t. Evidence. 

A. Cases upon particular sta¬ 
tutes. 

A. (a) 5 Elk. cap. 4. 

(And see post, A. (c).) 

1. A person who has conducted the 
business of a manufacturer for seven 
years as managing clerk, though never 
engaged in the manual labour of the bu¬ 
siness, is entitled to exercise the trade 
himself. Smith v. Company of Ar¬ 
mourers and Braziers of the City of 
London, Peake, 148. Kenyon, C. .1. 
1792. 

And see 1 Saund. 312, n. 1; Kun v. 
Dormay, 15 East, 161. 

2. In debt for using a trade without 
having served an apprenticeship, the 
whole time laid in the declaration need 
not be proved, provided it be averred 
that the defendant forfeited 40s. for 
every month. Powell, qui tarn v. Far¬ 
mer, Peake, 57. Kenyon, C. J. 1791. 

&',«■ 3. A master sawyer employs a person 
jin his tradewho has never before worked 
urft, unq|£ a'parol agreement to teach 
huxj^the* business in consideration of a 
future premium,'without any stipulation 
as to time, and to pay him weekly 
wages. This is not an apprenticeship 
8 _ A ,^tnin5]$|iz.' c ap. 4. sect. M. so as to 
’ protect the employer from the penalty 
of tilting to work in his trade a person 
whohas not been brought up or served 
therein seven years as an apprentice. 
Beale , qui tarn v. Geale, 2 Campb. 1. 
Ellenborough, C. J. 1809. * 

4. A person is not liable to penalties 
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as exercising a trade without having 
served an apprenticeship, provided suer; 
trade be incidental to his general busi¬ 
ness, and carried on by person* who 1 
have served a regular apprenticeship to 
it. Coward v. Maberlcy, 2 Campb. 127. 
Ellenborough, C. J. 1810. 

5. S. P. said to have been ruled by 
Lawrence, J. Ibid. 

6. Thus'a coachmaker who has, nqt 
served an apprenticeship to the H|de of! 
a blacksmith, may employ regular, jour¬ 
neymen blacksmiths in making the iron 
work of coaches. Ibid. 

7. * So a master carpenter may employ 
journeymen sawyers. Ibid. 

8. In lebt qui term for setting a person 
to work in the trade of a sawyer, who 
has not served an apprenticeship, if 
that business appears to have been 
merely auxiliary to the trade actually 
carried on, the variance is fatal. Spen¬ 
cer, qui tarn v. Mann and others , 5 Esp. 
110. Ellenborough, C. J. 1804. 

9. But semble , that a mere misde¬ 
scription of the trade of the party who 
sets the unqualified person to work, is 
immaterial. Ibid. 

And see Beach v. Turner, 4 Burr. 
2449. 

10. In an action for setting to work a 
journeyman who has not -served an ap¬ 
prenticeship, the plaintiff cannot^reco- 
ver such part of the penalties as were 
completely incurred a year before action 
brought, though the defendant continued 
to employ the journeyman within the 
year; each month’s employment being a 
distinct offence, and the bringing of the 
action limited to one year after the of¬ 
fence committed. Evans, qui tam, v. 
Hunter, 2 Campb. 293. Ellenborough, 
C. J. 1809. 

11. The business of a coachmaker 
may be followed without haabg served 
an apprenticeship, as this trade wsyi un¬ 
known in England when the statute 
tossed. Pride , qui tam, v. Stubbs, 2 
Campb. 397, ana 6 Esp. 131, S. C. 
Ellenborough, C. J. 1810.^ ’ 

12. Semble, that the court will deter¬ 
mine whether the trade stated ip the 
declaration, is within the statute or not. 
Ibid. 

And see 1 Saund. 312, a.; Com. Big. 
Trade, 1X5; Cro. Car. 499, Rex v. 
Fredland. 


13. To emp! y a journeyman who 
has not served an apprenticeship, in any 
substantive par ^ of the business of a 
bookbinder, is a violation of the statute, 
thoqgh such person bfcjv holly unac¬ 
quainted with the othtBltages of the 
business. Pratt, qui tam, v. Fraser and 
another;^ Campb. 14. Ellenborough, 
C.J. 1811. 

141 The trade of a bookbinder being 
known in England previously to 5 Eliz. 
is within the statute, notwithstanding a 
material alteration has taken place as to 
the Inode of carrying it on. Ibid. 

15. Where the trade iff noWpecified 
in the statute, it is incumbent ou the 
plaintiff to prove, by books or other 
evidencq, that it existed in England be¬ 
fore the passing of the act. Martins , qui 
tam v. Galloway, 3 'Campb. 121. El¬ 
lenborough, C. J. 1811. 

19. A new trade, founded upon a 
modem invention, does not fall within 
the statute, though some of its interme¬ 
diate operations he mentioned in the 
act. Ibid. * 

17. A person does not incur a penalty 
under 5 Eliz. cap. 4*. s. 41. who em¬ 
ploys an unqualified journeyman, unless 
it appear that he knew that he was un¬ 
qualified, or neglected the means of in¬ 
formation. Holden, qui tam v. Laxqrie, 
3 Campb. 188. Ellenborough, C. J. 
1812. ’ , 

18. The penalty is not incurred unless 
the unqualified person be employed 
during one entire month id the same 
county. Cunningham, qui tam, v. Wat¬ 
son, 3 Campb. 249. Ellenborough, 
C.J. 1812. 

19. And it was ruled that if a trade, 

exercised by an unqualified person, he 
not continued during a whole' month, 
the penalty does not attach. Rex v. 
Barnett, 3 Campb. 344. Ellenborough, 
C, J. 1812. # 

’A. (b) fcEliz. cap. 9. s. 12. 

20. No action lies against a witness 
for not attending,upon a subpoena, un¬ 
less the cause were ’’ailed on and the 
jury sworn. Bland v. Swafford, Peake, 
60. Kenyon, C. J. 1791. 

And see Hallet v. Mean, 13 East, 15. 

Q 2 
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A. (e) 13 and 14 Car. 2. cap. 15. sect. 

12 . 

21. An exedftpr continuing the ttade 
of his testator^olely for the benefit of 
the widow and children, who does not 
take any active part in the conducting 
of the business, is not liable to the 
penalty of 40s. per month, provided 
against “ persons who shall directly or 
“ indirectly use, exercise, continue, or 
“ set up the trade of a silkthrovoer 

within this realm of England, unless ] 
** such afare”or shall be apprentices to 
“ the said trade, or shall have served 
“ seven years apprentice ;hip thereto at 
** the least.” Meaecan v. Pearsall, 6 
Esp. 1. Ellenborough, C. J. 1806. 

And see l 'Saund.312,n. 1 ; Raynard 
v. Chase, 1 Burr. 2; S. C. 2 Wilson, 
40; ante, A. (a). 

A. (d) 11 Geo . II. Cup. 19. s. 4. 

22. A landlord may sue in the supe- 
rior courts for the penalty enacted by 11 
Geo. 11. c. 19. although the value of the 
goods be under 501. in which case a sum¬ 
mary remedy is given before justices of 
the peace. llorsefaU v. Davy, Holt, 
147. Gibbs, C. 3. 1816. 

And see Distress, A. (b). 

A. (e) 18 G. II. c. 20. qualification of 
magistrates. 

23. Tn an action for the penalty in¬ 
curred by acting as a magistrate without 
being qualified, the defendant is not en¬ 
titled to notice of action. Wright v. 
Horton , Holt, 458. Wood, B. York, 
1816. See post, Pleading, pi. 17. 


Beilis v. Beal , 2 Esp. 592. Kenyotl* 
C. J. 1797. 

\s.*C. not S. P. Tidd, 555. 

26. A room kept for dancing, to which 
no persons are admitted but subscribers 
and their friends, need not be licensed. 
Beilis v. Burgluill, 2 Esp. 722. Ken¬ 
yon, C. 3. 1799. 

27. But the penalty attaches if money 
be taken at the door, though the de¬ 
fendant, the occupier of the house, have 
no share in the profits. Archer v. Wil- 
lingrice, 4 Esp. 186. Ellenborough, 
C. J. 1802. 

28. The penalty under 25 Geo. 111. 
cap. 36. is not incurred by a person who 
merely allows a room in his house to he 
used for the purpose of dancing, during 
a particular festival. Shutt v. Lewis, 5 
Esp. 128. Ellenborough, C. J. 1804. 

A. (g) 32 Geo. II. cap. 28. (Lords' 
Act.) 

29. In an action against a sheriff’s 
officer, for the penalty incurred by 
taking an excessive fee upon an arrest, 
the plaintiff* must prove that a table ol* 
fees .has been made out in pursuance of 
the statute, 32 Geo. II. cap. 28. s. 2. 
Jaques v. Whitcomb ct alt. 1 Esp, 361. 
Kenyon, C. 3. 1795. 

30t S. P. ruled in Ifannam v. Orme- 
rod. 1 Esp. 362, n. Macdonald, C. B. 
Maidstone, 1795. 

S. P. Martin v. Slade, 2 N. R. 59. 

31. In action against a bailiff for ex¬ 
tortion, if the plaintiff fail upon the 
counts for the penalties, he may recover 
the excessive payment under a count for 
money had and received. Lovell v. 
Simpson, 3 Esp. 153. Kenyon, C. J. 
1800. 

Scd vid o-Martin v. Slade, 2 N. R. 59. 


(f) 25 Geo. II. cap. 36. s. 2. 

24. A bouse kept for dancing, to. 
which persons are indiscriminately ad¬ 
mitted, is within the statute, though the 
parties Herely dance for their own 
amusement. Clarke v. Scarlc, 1 Esp. 

> 125. Kenyon, C. J. 1793. 

25. A room in which musical per¬ 
formances are regularly exhibited, 
though it be not kept expressly or solely 
for tnat purpose, requires a licence. 


A. (h) 14 Geo. III. cap. 49, sect. 1,32. 

32. The superintendent of an unli¬ 
censed mad-house is liable to the pe- 
rilfaes of 5001, though merely a servant. 
Budd v. Many Fovlks, 3 Campb. 404. 
Ellenborough, C. 3. 1813. 

33. To prove the plaintiff treasurer 
to the college of physicians, it is suffi¬ 
cient to produce tne annals of the c.r>- 
mitia majora recording his appoint- 
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meat, and to prove that he has since 
acted as treasurer. Ibid. 

A. (i) 14 Geo. III. cap. 78. sect. 67. 

* 

34. The penalty on every master- 
workman, or other person who builds, 
or causes to Ic built, any house, &c. 
without giving notice to the surveyor of 
the district, docs not attach upon a .per¬ 
son who is merely the proprietor of the 
house. Mcymot v. Southgate, 3 Esp. 
223. Kenyon, C. J. 1800. 

A. (k) 22 Geo. III. cap. 47. 

(And see ante, Assumpsit, pi. 92, 93; 
post. pi. 47, 8, 9,50.) 

i 

35. Only one penalty is incurred by 
insuring several lottery tickets at one 
time. Holland, out tarn v. Du ffin , Peake, 
58. Kenyon, C-. J. 1791. 

36. But where the insurances are ef¬ 
fected at different times, though on the 
same day, distinct penalties attach. Ibid. 

Acc. Brook v. Millikan, 3 T. R. 509. 
And see Game, A. (a) 3. 

37. The plaintiff can, however, re¬ 
cover no more penalties than are in¬ 
cluded in the affidavit to hold to bail. 
Phillips, qui tarn v. Mendez da Costa , 1 
Esp. 34. Kenyon, C. J. 1793. 

A. (1) 28 Geo. III. cap. 52. 

38. In an action for the costs of a 
frivolous j rtition against the election of 
a member of parliament, the defendant’s 
subscription to the petition need not be 
proved. Cleveland, esq . v. Wilson , esq. 
Peake, 100. Kenyon, C. J. 1792. 

See the act, sect. 1, 20. 

39. It was also ruled, that no de¬ 
mand of the costs need be proved. Ibid. 

Sed vide sect. 23. 

A. (m) 29 Geo. III. cap, 20. sect. 13. 

40. A hawker who delivers his^ li¬ 
cence to his servant to enable tlie^atter 
to sell his goods, upon which the ser¬ 
vant receives a commission, does not 
incur the penalty of 401. as for letting 
out to hire, or lending the licence. 
Hodgson, qui torn v. Flower, 2 Campb. 
288. Ellenborough, C. J. 1809. 
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41. And the case is not within the 
statute. Chamberlain qui tarn v. Hill, 

2 Campb. 292, p. Exchequer, H. T. 
1804. 

42. But the servanWpight perhaps 
be liable to the penaltfifes for trading 
without a licence, or under colour of a 
licence granted to another. Hodgson v. 
Flower, ubi supra. 

% 

A. £n) 37 Geo. III. cap. 73. 

43. In an action against a master of 
a vessel for hiring a deserter fromjan- 
othcr ship, if articles were signed they 
must be produced; the prior engage¬ 
ment cannot be proved by the parol tes¬ 
timony of the deserter. Martin qui 
tarn v. Greenleaf, 2 Esp. 729. Kenyon, 
C. J. 1799. 

A. (o) 38 Geo. III. cap. 71. sect. 2. 

44. The mere selling of a pirated 
bust, which has some addition to or di¬ 
minution from the original, is not within 
the statute. Gahagan v* Cooper, 3 
Campb. 111. Ellenborough, C.J. 1811. 

45. And srnble, that from the incau¬ 
tious manner in which this section is 
framed, no action can be maintained 
against the maker of a pirated cast,, 
which is a perfect copy of the original. 
Ibid. 

A. (p) 49 Geo. III. cap. 126. s. 6. 

46. A declaration alleges that the de¬ 
fendant advertised a proposal for a pro¬ 
mise to give, &c. to any one who would 
procure A. B. a place under govern¬ 
ment : the advertisement is, in fact, for 
a proposal <o receive a promise. The 
words “for a promise” are surplusage: 
the words “ under government” are 
sufficient, though the language^pf the 
statute is “ office in the gift of the 
crown.” Clarjie v. Harvey, 1 Stark, 
92. Ellenborough, C. J. if 15. 

B. Pleadings^ 

47. On a declaration for penalties 
incurred by insuring «* in a certain Irish 
lottery, established oy a certain Irish act 
of parliament the Irish act, though 
unnecessarily stated, must be proved* 
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Wifttams, gut tarn v. Pulley , Peake, 51. 
Kenyop, C. J. 1791. 

* And see ante. Abatement, pi. 7; 
Bills and notes, pi, 320, 325; 
Doctr. Plac. JB3: Peppin v. Solomons, 
6 T.' R. 496 f^ViUiamson v. Allison, 2 
East,446; R. v. Stevens, 5 East, 244; 
1 Smith, 447. S. C. 

48. And the defendant is not estop¬ 
ped by the circumstance of his muring 
elected the insurance. Ibid. 

49. Declaration gui tam, for insuring 
a particular lottery ticket at 421.; proof, 
that this sum was paid as the premium 
for insuring that ticket and others; the 
variance is fatal. Philips, qui tam, v. 
Mendez da Costa , 1 Esp. 59. Kenyon, 
C.J. 1793. 

50. Declaration, for insuring a lot¬ 
tery ticket, without mentioning any 
premium; proo£ that the ticket was 
insured at a certain premium; this is no 
variance. Ibid. 

■ 51. Plaintiff declares for £ penalty for 
a fraud in the measure of coals pur¬ 
chased by A. and B. The contract of 
sale appear# to have been made between j 
thd defendant and A. B. and C. who j 
agreed to divide the quantity between j 
them'. The variance in the description 
of the contract is fatal, though a separate 
delivery was made to A. and B. of their 
share. Parish , qui tam v. Burwood et 
alt. 5 Esp. 33. Ellenborough, C. J. 
1803. . 

52. S. P. ruled in Everett, qui tam v. 
Tindall, 5 Esp. 169. Ellenborough, 
C. J. 1804. 

(And see post. Vendob and pur¬ 
chaser, A (a); 47 Geo. III. stat. 2, 
cap. 68.1 

53. The offence of driving a distress 
out of the hundred is not complete until 
the cattle have entered the second hun¬ 
dred. Therefore, if the latter be situated 
, in a different, county, the venue must 

be laid thep?, or th& plaintiff will be 
noiw^uited dnder 21 JSc. 1. cap. 4. s. 1. 
Pope, gUtfam “Davies, 2 Campb. 266. 
Ellenlmrqngh, C. J. Maidstone, 1809. 

, ArfiP smPlatt v. %oK1te, Plowd. 35: 

* Say. 58, pi. 125.,, % 


•v C. Evidence. « j 

’»• *» * 1 

54. The writ may be produced to J 


i 

shew that the action was brought within 
the year, as well after as before the de¬ 
fendant has taken the objection. Maug¬ 
ham, qui tam v. Walker, Peake, 163. 
Kenyon, C. J. 1792. * ‘ 
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t , “ 

55. Held, that in assumpsit on an 
agreement to serve under a penalty of 
501. the jury are to give the real damages 
sustained, if they tall short of 501. but 
that they can in no case exceed that 
sum. Wilbeam v. Ashton , 1 Campb. 78. 
Ellenborough, C. J. 1807. 

Sedvide Winter y. Trimmer, 1 Bla. 
395; Harrison v, Wright, 13 East, 
343, 7. 

See also Astley v. Weldon, 2 Bos. & 
Pul. 346; Smith v. Dickenson, 3 Bos. & 
Pul. 630; Clarke v. Gray, 6 East, 564; 
S. C. 2 Smith, 622, 630. 

56. Where the performance of an 
agreement for acts not consisting in the 
payment of money is enforced by a sti¬ 
pulation for the payment of 5001. to he 
considered as liquidated damages, or 
sum of jnoney forfeited or due from the 
party who shall neglect, &c. the jury 
are bouud to give the whole 5001. 
Barton v. Glover, Holt, 43. Gibbs, C. 
J. 1815. 

57. So on a bond conditioned for the 
payment of 10001. in case the obligor 
resumes the business of a earner. 
Baker y. Webb, MSS. Burrough, J. 
Bridgwater, 1817. 


PERJURY. 

(And see A*cti6n on the case, A. (g); 
B. (f). 



A. What shall be. 

B. Pleadings. 

(a) Form of indictment. 
(o) Variance. 


C. Evidence. 

D. Remedy of party grieved. 
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A. What shall be. 

1. Perjury cannot be assigned upon 
an’assertion, the correctness of which 
depends on the construction of a deed. 
Rex v. Crespigny, 1 Esp. 280. Ken¬ 
yon, C. J. 1795. 

2. False testimony given at a trial 

upon an erroneous record is not perjury. 
Rex v. Cohen, 1 Stark. 511. Ellen- 
borougb, C. J. 1816. i . 

3. A. advances money to B. on'two 
distinct mortgages, upon one of which 
the security is insufficient. B. assigns 
the equity of redemption in both to C.; 
who assigns the insufficient estate to an 
insolvent, and hies a bill against A. to 
redeem the other. A. in his answeT 
denies having had notice*of the assign¬ 
ment to the insolvent. The notice is a 
material fact, upon which perjury may 
be assigned. Rexv. Pepjjs, Peake, 138. 
Kenyon, C. J, 1792. 

■w 

B. Pleadings. 

B. (a) Form, of Indictment. 

4. Au indictment for perjury, stating 
a bill of Middlesex, as “ issuing out of 
the office of the chief clerk, assigned 
xo inrol pleas in the court, &c.” is bad. 
Rex v. Michael Schoole, Peake, 112. 
Kenyon, C. J. 1792. 

And sec Cro. Circ. Companion, 339, 
356. • 

5. In an indictment for perjury, it is 
sufficient to state, that the defendant 
was duly sworn. Rex v. M ( Carther, 
Peake, 155. Kenyon, C. J. 1792. 

, B. (b) Variance . 

6. Where it is averred that the de¬ 
fendant was mom on the gospels, and he 
appears to have been sworn according 
to the custom of his own country, with¬ 
out kissing the book, the variance is 
fatal. Rex v. M'Carther, ubi supra , 

7. But if it appear that he wasAjfce- 
viously sworn in the ordinary^ mode, tne 
averment is proved. Ibid. 

8. Where the indictment misrecites 
the judgment roll of the cause, at the 
trial of which the perjunr is alleged to 
have been committed, the variance is 


fatal. The King v. Eden, 1 Esp. 97, 
Kenyon, C. J. 1794. 

9. In an indictment for perjury before 
a select committee, it was averred, that 
the election was held by virtue of a 
certain precept of the^tfwh sheriff, by 
him duly issued to the bailiff of the 
borough of New Malton. Held, that 
this was not matter of description, and 
that ^he production of a precept, which 
in fact issued to the bailiff of the borough 
of New Mplton, though directed “ to tne 
bailiff of the borough of Malton,” was 
sufficient. Rex v. Leefe, gent, one, frc. 
2 Campb. 139. Elleribprough, C. J. 
1808. 

And see Purcell v. Macnamara, 9 
EaBt, 157. 

10. But the indictment stating that 
“ A. and B. were returned to serve as 
burgesses to the borough of N. M.” this 
was considered as a description of the 
indenture of return; and it appearing 
that the borough was therein described 
as “ the borough of M.” the variance 
was held fatal. Ibid. 

See 1 Lord Raym. 701, Roberta v. 
Price cl alt ; 13 East, 547, Judge V. 
Morgan. 

11. An allegation that F. C. A. exhi¬ 
bited his bill, is supported by thepro- 
duction of a bill purporting that 1. ($. A. 
was complainant, and proof that it was 
in fact exhibited by F. C. A. Rex ▼. 
Roper, 1 Stark. 518. Ellenborough, 
C.J. 1816. 

And the court refused a rule for a new 
trial. Ibid. 520. 

12. And after such proof, an allega- 
gation of an answer by the defendant to 
a bill exhibited by F. C. A. is supported 
by the production of an answer entitled, 
the answer of R. R. to the bill of com¬ 
plaint of 1. C. A. Ibid. 518. 

And the court discharged a. rule 
granted for a new trial on this ground. 
Ibid. 531. - * 

13. Where thq allegation of the filing 

of a bill in equity,, setting-out such parts 
as are necessary, concludes "as appears 
by the said bill, &q. filed of meo w,” the. 
prout^patet^refers to the lasrahtfcedent, 
and not to^he introductory allegation 
that F. C. A. exhibited his bill. Ibid^ 
518. . : 

And the court refused a rule for a - 
new trial on this ground. Ibid. 52 1. 
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up ' 

C. Evidence. 

(And sepost, Variance.) 

,14. On an indictment for perjury, in 
an answer to an allegation exhibited be¬ 
fore a surrogate, it is primd facie suffi¬ 
cient to prove that he has generally 
acted in that capacity. TJeatv. Verelst , 
esq. 3 Campb. 432. Elienborough, 
C. J. 1813. 

15. But if itbe shewn that the surro¬ 
gate was*jrregularly appointed, the de¬ 
fendant must be acquitted. Ibid. 

16. If an indictment undertake to set 
out continuously the substance of what the 
defendant swore upon his examination, 
it must be proved that in substance he 
swore the whole of what is so set out, 
though several distinct assignments of 
perjury are made thereon. Hex v. Lecfc, 
gent. 2 Campb. 134. Elienborough, 
C. J. 1809. 

N. InJlcgina v. Rhodes , 2 Ld. Raym. 
88G, 7, "where there appears to have 
been only one count, it was held, that 
although all the assignments of perjury 
but‘one were bad, judgment should not 
be arrested. And sec Compagnon ct ux. 
v. Martin, 2 Bla. 790. 

17. Upon an indictment for perjury, 
committed at the trial of a cause, the 
prosecutor must prove the wh-ole of the 
defendant’s testimony. The King v. 
Jones, Peake,. 37, 8. Kenyon, C. J. 
1791. 

18. Unless the perjury be assigned 
upon a point which first arose upon the 
defendant’s ctoss examination; in which 
case, proof of the whole cross examina¬ 
tion is sufficient. Hex v. Dowlin, Peake, 
170. Kenyon, C.J. 1793. 

S. C.notS. P. 5 T. ft. 311. 

19. It is no objection to the compe¬ 
tency of a witness on an indictment for 
perjury committed in an answer in 
chancer# that in his answer to a cross 
bill he has sworn to the same fact which 
he whs# called to prove. Rex v. Pepys, 
Peake, 138. Kenyon, C. J. 171)2. 

20. Held that a defendant who has 
not paid debt and costs, though his bail 
are fixed, is not confpelent to prove 
perjuTy committed at the trial of his 
cause. The King v. Eden, l Esp, 97. 
Kenyon, C. J. 1794. 


Sed vide Barlletv. Picliersgill, 4 Burr, 
2255; Smith v. Pragcr, 7 T. R. 60. 

21. On an indictment for perjury in 
an answer in chancery, proof of the 
defendant’s signature, and of that of the 
master before whom the answer pur¬ 
ports to be sworn, is evidence of the 
defendant’s having sworn to the truth of 
the contents, without calling the person 
who wrote the jurat. Rex v. Wm. 
Benson, 2 Campb. 508. Elienborough, 
C. .1.181°. 

And see Rex v. Morris, 2 Burr. 1189; 
S. C. Leach, Crown Cases; S. C. Bull. 
N. P. 239; and 1 Shower, 190,335,397. 

22. Semblc, that on an indictment for 
perjury committed by a bankrupt in 
passing his last examination, it is ne¬ 
cessary to go into strict proof of the 
bankruptcy. Rcx'v.Pvnslum, 3 Campb. 
96. Elienborough, C. J. 1811. 

23. But on an indictment against a 
third person examined before the com¬ 
missioners, their declaration that the 
party is a bankri ipt is sufficient. Rex v. 
Raphael. Abbott, J. Devon Spring As¬ 
sizes, 1818. 

24. The clause in 5 Geo. II. cap. 30, 
§ 16. authorizing commissioners to ex¬ 
amine, enables them to administer on 
oath, and is sufficient to found an in- 
dictme-it for perjury. Ibid. 

25. A doubt arising as to the way in 
which the instrument produced is to be 
read (as whether a word is meant for 
“ mutiny” or meeting) is to be decided 
by the court upon inspection, and not 
by the jury. Rex v. Ilv-cks, 1 Stark. 
521. Elienborough, C. J. 1816. 

26. The day on which a bill, upon 
the answer to which the perjury is 
assigned, was filed, is immaterial. Tbid. 

27. “ Whereas in truth and in fact 
defendant, at' the time of effecting the 
said policy, to wit a certain policy of in¬ 
surance* purporting to have been under¬ 
written on 13th August, well kuew, &c.” 
The subscription was dated 15tli August, 
jjjjphe variance is fatal. Ibid. - 

D. Remedy op party grieved. 
(And see ante. Action on the case, 

A - fe)- 

28. The party injured by the perjury 
of a witness, is not obliged to proceed 



physician. 


by indictment; lie may maintain an 
action on the case for damages. Amey 
v. Long, 1 Campb. 16. Elienborough, 
C. J. 1807. 


PHYSICIAN. 

(And see ante. Action on the case, 
pi. 0; Bailment, pi. 3: Evidence, 
pi. 110; Pautkh; Penal Action 
A (h); post. Variance.) 

A. Remedies ok medical men for 
T1IE1R services. 

B. Liability of medical men. 

C. Exemption from offices. 

D. Exposition of particular 
words used in statutes. 

A. Remedies of medical men for 

THEIR SERVICES. 

1. It' a medical practitioner write 
prescriptions, and designate himself 
M. I), lie cannot maintain an action for 
work and labour as a surgeon, and for 
curing diseases, although he. have no 
diploma, and no light to assume the 
character of a physician. Lipseombe v. 
Holmes, 2 Campb, 441. Elienborough, 
C. .1.1810. 

Ant i sec Charley v. Bolcott, 4 T. R. 
317; ante, Barrister; post. pi. 8. 
Vide tamen llrown v. Cary, Litt. Ent. 
25. 

2. But if the defendant pay money 
into court generally, he admits plaintiff’s 
right to sue in that capacity. Ibid. 

And see 1 Saund. 33, c.; post, 1£rac- 
tice. 

3. A count for work and materials 
will cover a demand for attendances as a 
farrier, and for medicines^administered. 
Clark v. Mumford, 3 Campb. 37. El- 
Icnhorough, C J• J. 1811. 

Acc. Wood v. Grace, Bame%344. 

4. Where a surgeon, in mmHh|| out 
his hill, leaves a blank for attendances, 
and the patient pays money into court 
on that account, nothing further can be 
recovered. Tuscm v. Batting, 3 Esp. 
192. Kenyon, C. J. 1800. 

5. An apothecary who has unskilfully 
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and improperly treated his patietit, is 
not entitlea to recover any thing for the 
medicines which he has administered. 
Kanncn v. M'Mvllen, Peake, 59. Ken¬ 
yon, C. J. 1791. m 

And see Tempter v. M ( Lachlan , 2 * 
N. R. 13G. 

6. But where medicines arc admi¬ 
nistered under the direction of a phy¬ 
sician, the apothecary is not respon¬ 
sible. jibid. 

And^see ante. Bailment, pi. 3. 

7. Where a personal injury has been 
occasioned by the wrongful act of the 
defendant, the amount of the surgeon’s 
hill, although not paid, forms part of 
the damages to be assessed. Dixon v. 
Bell, 1 Stark. 287. EllenboTough, 

C. J. 1816. 

8. But physician’s fees are not charge¬ 
able unless actually paid, the physician 
having no legal demand against his 
patient. Ibid. 

9. By 3 Hen. 8. cap 11.. s. 1. it is 
enacted, that no one shall practice as a 
surgeon in London, &c. wythout being 
examined and admitted by the college 
of surgeons, under the penalty of 51. per 
month. The 34 and 35 Hen. VIII. cap. 

8. r. 3. after reciting that the company 
have sued skilful persons who practised 
(jratmt'iuxly, gives liberty to persons 
having knowledge in heTbs, &c. to ad¬ 
minister, &c. As the latter statute con¬ 
tains no prohibitory clause, semble, that 
an unlicensed person may maintain an 
action for work done as a surgeon, 
within the limits mentioned in the for¬ 
mer act. Gremare v. Le Clerc Bois 
Valon, 2 Campb. 144. Ellcnborough^l 
C. J. 1808. 

And fjie court of K. B. discharged a 
rule for setting aside a verdict for the 
plaintiff*, the defendant not having 
proved that the plaintiff* had not ob¬ 
tained a regular licence. Ibid. 

And see.Rastall, 463. b. pL 4; Rob. 
Ent. 414; ifst. pi. 81. 

B. Liability of medical men, 
(And see ante, pi. 4, 5.) 

10. An aci.on lies for brokerage in 
procuring a medical partnership’ for 
defendant. Edgar v. Blick, 1 Stark. 
464. Elienborough, C. J. 1816. 

And see Farr v. Pearce , 3 Madd. 74. 
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G. Exemption prom offices. 

11. A member of the Barbers* Com¬ 

pany in London, not examined and 
approved as a surgeon, und,er 3H. VIII. 
cap. 11. s. 2. a®. 3. cannot, under 5 
Hen. VIII. cap. 6. claim an exemption 
from serving the office of constable. 
Rex v. Chappie , 3 Carapb. 91. Ellen- 
borougb, C. J. 1811. I 

D. Exposition of PAnJjfcbLAR 

WORDS USED IN STATUTES. 

« t 

12. The interpretation to be put 
upon the expression ** quick with child,” 
in 43 Geo. HI. cap. 58. s. 1. is, that 
the foetus has been felt 1 / the woman 
to be alive within her. Goldsmith’s 
case, 3 Campb. 76. Lawrence, J. 
Gloucester, 1811. 


PLEADING. 

As Declaration, 

(a) Title. 

(b) Profert. 

(c) Necessary averments. 

fi. General issue. 

(a) Nil dchct. 

(b) Non est factum. 

(c) Non assumpsit. 

(d) Not guilty. 

C. Prescription. 
D» Replication. 

(a} In what cases spatial. 
E. New assignment. 


(b) How proved .. * 

F. Pleas ibis darrein contlnu- 

^ ... ANCE. 


A. Declaration/ < 

* (And see ante. Attorney, pi. 4.} 

A. (a) Title. ' 

1. Semble , that where the declaration 


is not specially entitled, the defendant 
cannot give in evidence a tender made 
aftet the first day of teim, though he be 
prepared to shew that the latitat was 
sued out after the tender. Rolfe v. 
Norden , 4 Esp. 7‘2. Le Blanc, J. 1801. 

Sed vide Tatlow v. Batemcnt , 2 Lev. 
13; Foster v. Bonner , Cowper, 454, 6. 

N. Under such circumstances the de¬ 
fendant should apply to the court to 
oblige the plaintiff to entitle his decla¬ 
ration properly. Smith v. Key , 1 Stra. 
638 ; Winter v. Moren , Selw. 152; 
Southouse v. Allen, ibid, and Ca. Temp. 
Ilardw. 141. 

2. Where a declaration is entitled 
generally, and the trespasses complained 
of were committed after the first day of 
term, the writ may be produced to shew 
that it was issued after the cause of ac¬ 
tion had accrued. Rhodes v. Gibbs, 5 
Esp. 163. Heath, J. Surry, 1804. 

Acc. 1 Saund. 1 n. (1); Tidd. 

A. (b) Profert. 

3. To excuse the profert of a deed 
pleaded as lost or mislaid, it must be 
shewn, that due search has been made. 
Bechford v. Jackson, 1 Esp. 337. Ken¬ 
yon, C. 3. 1795. 

4. Jf a deed, pleaded as lost by time 
and accident, be afterwards found, it 
may be'given in evidence at the trial. 
Hawley v. Peacock and another, 2 
Campb. 557. Ellenborough, C.J. 1811. 

And see Rootham v. Dawson, 3 Anst. 
859. 

5. A judge at nisi prius will not, 
upon an ex parte application, allow an 
amendment of the record by substituting 
an excuse for profert. Paine v. Bnstin, 
1 Stark. 74. Ellenborough, C. J. 1815. 

& 

A. (c) Necessary averments. 

(And sec ante. Agreement, pi. 37; 

Bills and notes, pi. 319, 320, 

325; Penal Action, pi. 45,47,48.) 

O. fljW hcre V an a greement for a pur- 
chadp&n appraisement was appointed 
to b^made on a day certain, which was 
afterwards postponed by consent, a de¬ 
claration on the original agreement, 
without noticing the alteration, is good. 
Thresh v. Rake, 1 Esp. 53. Kenyon^ 
C.J. 1793. 


i 
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7. Where the defendant has disabled 
himself from performing his contract, 
the plaintiff need not aver the perform¬ 
ance of conditions precedent. Knight 
v. Crockford, 1 Esp. 192. Eyre, C. J. 
1794. And see Appendix. 

8. In a declaration for not completing 
a purchase, the ver.dor need not set out 
a warranty contained in the particulars 
of sale, respecting a collateral matter. 
But such warranty must, at the trial, be 
shewn to have been complied with. 
Thompson v. Miles , 1 Esp. 184. Ken¬ 
yon, C. J. 1794. 

9. In an action for words spoken of an 
attorney with reference to his conduct 
in the management of a former cause, 
the proceedings in that cause must be 
strictly proved. Parnj, gent . v. Collis, 
1 Esp. 1199. Kenyon, C. J. 1795. 

10. Where the proceedings in a for¬ 
mer cause form the inducement to the 
action, such proceedings, or a copy of 
the roll, must be produced, though all 
the papers are in the hands of the de¬ 
fendant, tvlio has had notice to produce 
th cm. Ibid. 

11. So where the staying of proceed¬ 
ings in a former action forms part of the 
consideration of the defendant’s pro¬ 
mise. Herbert v. Jones, 1 Esp. 422, 
Eyre, C. J. 1795. 

12. Although an objection be on the 
record, yet if it be of such a nature that 
the action clearly cannot be maintained, 
as in the case of the non-performance of 
a condition precedent, the judge will 
direct a .ionsuit, and will not oblige the 
defendant to move in arrest of judgment, 
or bring a writ of error. Sadler v. Ro¬ 
bins, 1 Campb. 256. Ellenborough, 
C.J. 1808. 

13. So where it appears by the 
pleadings that an infant is sued asrac- 
ceptor of a bill; comma semblc. Wil¬ 
liamson v. Watts, spinster, 1 Campb. 
652. Mansfield, C. J. 1808. 

14. In trespass quare clausum fregit 

tali die ct diversis aliis. Sec. the plaintiff 
may give in evidence any number of 
trespasses within the period spolfied; 
hut if he proves a trespass anterior to 
the first day, he must confine himself to 
that one trespass. Hume. v. Oldacre, 1 
Stark. 351. Ellenborough,- C. J. 1816. 
* 15. In trespass and raise imprison¬ 

ment, if the consequent sickness of the 


plaintiff be not laid under a per quad, he 
cannot give it in evidence. Pettit v. 
Addington, esq. Peake, 62. Kenyon. 
C. J. 1791. 

16. No proof of special damage in 
the loss of lodgers is Wmissible, unless 
the names of such lodgers be stated in 
the declaration. Westwood v. Cowne, 

1 Stark. 172. Ellenborough, C. J. 1811. 
And see Hartley v. Herring , 8 T. R.. 

130; Emm v. Dipe. 1 Roll. Abr. 58; 1 
Vin. AUPi69; Bull. N. P. 7: 2 Wms. 
Saund. 411 n. (4). 

17. A declaration qui-tam for penal¬ 
ties for acting as a magistrate not being 
qualified, without averment of any spe¬ 
cific act, was held to be cured by ver¬ 
dict: aliter in the case of an indictment. 
Wright, qni tarn. v. Horton, 1 Stark. 400. 
K. B. M. T. 1816. 

18. The alia enormia is no part of the 
declaration; and no facts can be given 
in evidence under it which could "have 
been put upon the record, except where 
they could not,consistently with decency, 
have been stated. Lowden v. Good-rick, 
Peake, 46. Kenyon, C. J.n 791. 

As to the last point, see Bassett v. 
Shippon, 1 Keb. 7S7; S. C. 1 Siderf. 
225.; Russell v. Com, 6 Mod. 127; 
Dix v. Ilrookcs, 1 Stra. 61; Watson v. 
Norbnnj, Style,. 202 ; 12 Vin. Abr. 
Evidence, (Tb. 6); Ash v. Ash, Comb. 
357, 8. 

B. General issue. 

(And see ante, Licence, pi. n.; post. 
Set off, pi. .) 

B. (aj Nil debet. 

ID. To debt on bail bond, nil debet is 
no plea. • Rawlins „• and another, sheriff 
of Middlesex, v. Danvers, 5 Esp. 38. 
Ellenborough, C. J. 1803., 

And see 1 Sound. 187, a.; Swift v. 
Whitbread, cited in Warren v. Consett, 

2 Strange, 780, and 2LordRajrm, 1503; 
Hart v. Weston, 5 Burr. 2586; S. C. 2 

Bla. 683 ; Wilson y. -, Hard res, 

332; Anon. 2 Wils. 10,; Bond. 

Foft. 363; Maighen v. Maighen , ibid. 
367; Anon, SJ 'nn. 17. • 

20. But if, instead of demurring, the 
plaintiff join issue and go to trial, the 
defendant may set up any defence he 
thinks proper. Ibid. 
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B, (b) Non cst factum. 

(And see Covenant, C.; Set off. 

21. Under this’plca coverture maybe 

given in evidence. Lambert v. Martha 
Atkins and another, 2 Campb. 272. 
Ellenborough, C. J. 1809. i 

Acc. Cole v. Dclawn, 3 Keb. 228; 
Anon, 12 Mod. 609. Jjjtk 

22. Though defendant haPIrought 

actions as a feme sole. Davenport v. 
Nelson , 4, Campb. 26. Ellenborough, 
C. J. 1814. * 

23. So lunacy. Silk v. Faultier, 3 
Campb. 126; reported more fully, 1 
Collinson, 390. Ellenborough, C. J. 
1811. 

24. Or delivery as an escrow. Stnytes 
v. Pearson, 4 Esp. 255. Ellenborough, 
C. J. 1805. 

S. P. Coles v. Robbins, Bull. N. P. 
172; Busliell v. Pasmore , 6 Mod. 217. 
And sec Savile, 71, pi. 148. 

N. As to the propriety of pleading, 
issint non cst factum, see Moore 43, pi. 
131. MSS. D.' 210, 1. 

25. On non cst factum pleaded, it is 
not sufficient to prove that a person 
executed the deed as party, without 
establishing his identity. Parkins v. 
Hawkshaw, 2 Stark. 239. llolroyd, J. 
1817. 

And see ante. Ejectment, pi. 18. 

20. On non cst factum the defendant 
must lie identified with the party exe¬ 
cuting the deed. Middleton, v. Sand- 
foftl, 4 Campb. 34. Dampicr, J. 1814. 

27. It is not sufficient to shew it exe¬ 
cuted by a person in his name. Ibid. 

28. Though it is irregular to sue in 
the superior courts on aboneffor appear¬ 
ance in the palace court, the objection 
cannot be taken under a plea of non cst 
factum. Wright x. Walmslcy, 2 Campb, 
396. Ellenborough, C. J. 1810. 

And sec 1 Burr." 642; 3 Burr. 1923; 
Morris v.Rees, 2 Bla.,838, 3 Wils, 348; 
8 T. 11.152; Barnes, 92,117. But see 
2 Wins. Saund. 61 a; 1 H. Bla. 631. 

29. Snnhlc, that the irregularity may 
be specially pleaded, or be made the 
Subject of an application to stay the 
proceedings. Ibid. 

30. Where a declaration omits a pro¬ 
viso, which goes in defeasance of the 


covenant declared on, the defendant 
must have oyer and demur. He cannot 
take advantage of the omission upon 
non cst factum. Gordon v. Gordon, 

1 Stark. 294. Ellenborough, C. J. 
1816. 

31. Under non cst factum the defend¬ 
ant cannot give evidence that he was 
induced to execute the instrument by a 
fraudulent representation. Hamilton v. 
Stratton. Abbott, C. J. Sittings at West¬ 
minster after T. Term, 9 July, 1819. 

32. Or that the consideration was il¬ 
legal, even at common law. llarmer v. 
Wright, 2 Stark. 35. Ellenborough, C. 
J. 1817. 

B. (c) Non assumpsit. 

(And sec ante. Agreement, A. (a) pi. 6; 

Bakon and feme, B. (c) pi. 53.) 

33. It appears to be stated to have 
been the opinion of Lord Kenyon that, 
under this plea, payment after issue 
joined might be given in evidence. 
Storey v. Bloxam, 2 Esp. 504. Ken¬ 
yon, C. J. 

34. It has since, however, been held, 
that payment after action brought is 
merely a ground for application to the 
court, and is no defence at the trial. 
Atkinson v. Thornton, 1 Camp. 559, n. 
Ellenborough, C. J. 1808. 

S. P. Toms v. Powell, 7 East, 536 ; 
S. C. 3 Smith, 554. 

Qiutrc tamen, whether such pay¬ 
ment might not be pleaded in barram 
ulterior, manutention. action, if made 
before plea; Lutw. 1177; Thomlinson v. 
Aniskin, 1 Com. Rep. 328; Le Bret v. 
Papillon, 4 East, 502; or puis darrein 
continuance, if made, after. 

35. In an action by indorsee against 
acceptor, an act of bankruptcy com¬ 
mitted by the payee before indorsement 
is a good defence. Pinkerton v. Ada,ns 
and Milner, 2 Esp. 611. Kenyon, C. J. 
1797. 

S. P. admit: Arden v. Watkins, 3 
East, 322, 3. 

■ 3$5f*A release may be given in evi¬ 
dence upon this issue. Miller v. Arts, 
3 Esp. 231. Kenyon, C. J. 1800. 

S. C. Selw. 111. 

37. S. P. ruled in Hatufey v. Pea¬ 
cock and another, 2 Campb. 557. El¬ 
lenborough, C. J. 1811. 
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And see Sullivan v. Matthews, Dougl. 
MO; Gilb. C. P. 14. . 

38. The plaintiff' may, however, shew 
that it was obtained by fraud. Miller 
v. Arts, ubi supra. 

Vide tamon llowntrce v. Jacob, 2 
Taunt. 141 ; Sav. 17, pi. 45. 

39. But p release after issue joined 
must be pleaded puis darrein continu¬ 
ance. Storey v. Bloxam, ubi supra. 

40. So an award; commc semblc. 
ibid. 

And see Thomlinson v. Arriskin, 1 
Com. Rep. 328; Freeman v. Bernard, 
4 Lord Kaym. 248. 

41. It is no defence that policies of 
insi ranee have been deposited with the 
plaintiff, by way of collateral security, 
upon which arbitrators have awarded a 
certain sum to be due. Scott and others 
v. Lifford, 1 Campb. 246. Ellenbo¬ 
rough, C. J. 1808. 

42. But if the amount had been ac¬ 
tually paid, it would have been a dis¬ 
charge pro tanto. Ibid. 

S. C.not S. P. 9 East, 347. 

43. In assumpsit upon an express 
promise to the mother oi a bastard child 
•to pay for its maintenance, it is no de¬ 
fence that the defendant has since dis¬ 
covered that the child is not his. Shaw 
j. JVhiteman, Peake, 29. Kenyon, 
C. J. 1791. 

44. Payment by bills is primd facie 
an answer to a money demand, without 
shewing that such bills were discharged. 
Hebdrn v. Hartsink, 4 Esp. 46. Kenyon, 
C. J. P01. 

’ And see ante. Insurance, pi. 1. 


B. (d) Not guilty. 

45. Under this issue an executor .need 
not prove his right to sue in that capa- 

■ city. Loyd, executrix, v. Finlayson, 2 
Esp. 564. Kenyon, C. J. 1797. 

And see Checseborougk v. Linton, 
Skinn. 551; Appendix. 

46. Held, that in trespass quare clau¬ 
sum fregit, defendant cannot, under the 
general issue, prove title in a third per¬ 
son, and a command from him to enter. 
Philpot v. Holmes, Peake, 67. Kenyon, 
C. J. 17^. 

S. P. contra, Argent v. Durrant, 8 
T. R. 403, 5. 


And see Graham v. Peat, 1 East, 244; 
Chambers v, Donaldson , 11 East, 72. 

47. A party distraining off the de¬ 
mised premises, under 11 Geo. 11. cap. 
19. s. 1., is not entitled, by s. 21. to give 
the special matter in evidence under the 
general issue. Vaughan v. Davis, l 
Esp. 257. Rookc, J. 1794. 

48. S. P. Funicaux v. Fothcrby and 
Cl&rhc, 4 Campb. 136. Ellenborough, 
C.J. 1815. 


49. JVxecutcd agreement to destroy' 
letters containing proofs of the crime 
imputed, is a good defence under the 
general issue. Lane y. Applegate, 1 
Stark. 97. Ellenborough, C. J. 1815. 

50. In trespass for unmooring the 
plaintiff's barges, the defendant cannot, 
under the general issue, shew an au¬ 
thority from the plaintiff. Milman v. 
Dolwell, 2 Campb. 378. Ellenborough, 
C. J. 1810. 


As to such justification, see Com. 
Dig. Pleader, 3 M. 31, 38, 39. And 
see ante. Licence ; post, D. (a), pi. 53. 

And the court of K. B. refused a new 
trial, moved for on the ground that evi¬ 
dence of the special defence had been 
improperly rejected, and that the action 
should have been case and not trespass. 
Ibid. 

51. In trespass for driving the cart 
against the plaintiff’s chaise and killing 
his horse, the defendant should plead 
specially that the injury arose from the 
negligence of the plaintiff, or by mere 
accident, without the defendant’s fault; 
under the general issue the cause of the 
accident would be immaterial. Knapp 
v. Salsbury, 2 Campb. 500. Ellenbo¬ 
rough, C. J. 1810. 

And as to such special pleas, see 
Latch, 13 j Com. Dig. Pleader, 3 M. 31. 


C. Prescription. ' * 

52. Issue upon a prescription for a 
several fishery in four places in a navi¬ 
gable rivers It appeared that the right 
extended to two of the places only, in 
one of which the trespasses had been 
committed., it was ruled, that .the 
trespasses not having been committed in 
the excepted places, the variance be¬ 
tween the prescription and the evidence, 
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was immaterial. Rogers and another 
v. Allen, 1 Campb. 313. Heath, J. 
Chelmsford, 1808. 

- But the court of K. B. were clearly of 
opinion that the prescription was nega¬ 
tived by the evidence, and granted a 
hew trial. Ibid, 

And seel Saund. 2G8, n. 1. Ante, 
Custom, 2. . 


D. Replication. # 


5, g.; Bamesv. Hunt, 11 East, 451; Pye- 
wcll v. Stow, 3 Taunt. 425; Oakley v. 
Davis , 16 East, 82. 

56. Declaration for entering house 
and slaying therein three weeks. De¬ 
fendant j ustifics as to entering and stay¬ 
ing 24 hours. The plea covers tnc 
whole, and the plaintiff must new-assign 
if he relies upon the excess. Monprivatt 
v. Smith and another, sheriff of Middle- 
sci, 2 Campb. 175. Ellenborough, 
C. J. 1809. 

And see Bousficld v. Blois, hart. She¬ 


'D, (a) In what cases special. 

• 

53. Defendant justifies an entry u 
the possession of his tenant, under a 
clause of re-entry in case an auction 
should be held oh the premises. The 
plaintiff, admitting the demise, replies 
de injurid, absque residuo causa. He 
cannot, under this general replication, 
give evidence of a waver of the forfeiture 
by the acceptance of reru after notice?] 
Warrall y. Clare, 2 Campb. 629. 
Mansfield, C. J. 1811. 

And see ante, pi. 50; Licence, 1. 


riff of Essex, Serjeant’s Inn, Sittings be¬ 
fore M. T. 1818, reported in Manning’s 
xchequer Practice, 634. 

•t 

E. (b) How proved. 

57. Plea justifies cutting ropes as ne¬ 
cessary for .^disengaging vessels which 
had run foul of each other. To support 
a new assignment of excess clear and 
wanton injury must be, proved. Jlock- 
less v. Mitchell, 4 Esp. 86. Kenyon, 
C. J. 1801. 


E. New ASSIGNMENT. 


F. Pleas puis dab-rein continu¬ 
ance. 


E. (a) In what cases necessary. 

(And see posjt. Witness, C.) 

54. A. is in possession of a part of a 
.house, and B. of the other part. An 
. officer enters into A.’s part under a writ 
agamst B.’s goods, none being there. 
A. may maintain an action against the 
officer for entering his house, and need 
not make any new assignment to a j us- 
tification under the writ against B. Fal¬ 
lon v. Anderson, Peake, 109. Kenyon, 
. C. J. 1792. 

, 55. Where upbn an issue on son as - 
-■ sault demesne, the defendant proves.that 
he was assaulted before the day men¬ 
tioned in the declaration, the plaintiff 
cannot give in evidence anassauff on 
the day without new-assigning. Randle 
v. Webb, 1 Esp. 38. Buller, J. Chelms¬ 
ford, 1793. * 

S. P. contra, Thornton v. Lystsr, Cro. 
' Car. 514. Sed vide Bull. N. P. 17; 
Tyler v. Wall, Cro. Car. 228; Anon. 2 
Lord Raym, 1015. And see 2 Saund; 


58. Scmble, that an award made after 
issue joined, must be pleaded as since the 
last continuance. Storey v. Bloxam, 2 
j Esp. 504. Kenyon, C.J. 1796. 

See Thomlinson v. Arriskin, 1 Com. 
Rep. 330, where an award post ult. cont. 
was pleaded in bar of the action gene¬ 
rally* And see Hawkins v. Colcumgh, 
1 Burr. 275; Brownl. Red. 181, 2; 
F. N. B. 181; Gift. C. P. 101. 

J>9. If that which is tendered as a plea 
puis^rrein continuance, have the form 
and st’^blance of a plea, the judge will 
allow it to be put in and tacked to the 
nisi prius record. Fitch v. Tou.ln.in, 1 
Stark. 62. Ellenborough, C. J. 1815. 

Acc. Lovell v. Eastaff, 3 T. R. 554; 
Prince v. Nicholson, 5 Taunt. 337; 1 
Marsh. 70. 

5ft^But the court will order a de¬ 
murrer to such a plea to stand for the 
first paper day. Ibid. 

=S=Em * 
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POWER. 

A. Appointment. 

(a) Form, of instrument. 

B. Lfases. 

(a) Reservation. 

‘S' 

A. Appointment. 

A. (a) Form of instrument. 

1. A power to appoint by any writing^ 
&c. signed, sealed, and deliygred by' 
J. B. in the presence of two "or more 
witnesses, is well executed by a will 
signed and sealed by J. B. and then de¬ 
livered over by him to a person then 
present. Doe d. DelegalJand others v. 
Holloway , 1 Stark. 481. Ellenborough, 

C.J. 1816. ' - 

\. 

B. Leases. 

B. (a) Reservation. 

2. Where tenant for life with power 
to grant leases, reserving the best rent, 
makes a lease reserving a less rent, the 
lease is not merely voidable, but void; 
and it cannot be confirmed by the ac¬ 
ceptance of rent by the remainder man. 
Doe d. Martin et alt. v. Watts , 2 Esp. 
501. tiotham, B. Guildford, 1796. 

3. 'But the acceptance of rent by the 
remaind r-man creating a tenancy from 
year to year, he cannot maintain eject¬ 
ment without notice to quit. Ibid. 

And the court of K. B. discharged a 
rule for setting aside nonsuit. 7 T. R. 83. 

4. A., being in possession, giants a 

lerm to B., who, by a decree of the court 
of chancery, is directed to attorn to C.; 
B. attorns, and C. accepts rent from 
him. C. is bound by the lease. Doe 
d. Jolliffe , J. Jolliffe W. Bowerman, 
v. Syboum, 2 Esp. 577. Kenyon, C. J. 
Maidstone, 1798. # 

5. C. not S. P. 7 T. R. 2. * 

5. A demise of Rinds at an entire Tent 
void for part, is void for the whole. 
Doe d. Griffiths v. Lloyd , 3 Esp. 78. 
Kenyon, (A J. 1800. 

6 . Where tenant for life, bound to 
reserve the best rent, lets the premises 


on a repairing lease, and after the im-’ : 
provements have taken place, accepts a 
surrender and grants a fresh term, he 
must reserve the best rent that can be 
then obtained, ^tbid. 

7. But equity may relieve for the part 
of the former term remaining unexpired 
at the period of the surrender. Ibid. 

18 . Under a power to grant leases for 
2 Pyears, “so as upon every such lease 
there shall be reserved the best im¬ 
proved jfcnt that can reasonably be had 
for the same,” a lease by tenant for life, 
reserving a larger rent than had been 
paid to the devisor, .but which was 
Sound by special verdict not to be the 
nest rent which could have been fairly 
obtained, though there was no fraud or 
collusion, was*" determined to be void. 
Wright v. Smith , 5 Esp. 203. Exche¬ 
quer, M. T. 1803. 
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A. Commencement of action. 

B. PARTICULARS of demand. 

(a) In what case requirable. 

(b) Tffliire sufficient. 

C . Payment of money into court. 

(a) In what cases allowed. 

(b) Effect of. 

D. Order for production of 

papers. 

• E. Notices. 

F. Consent-Rule. 
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0 *) Attendance and demeanour] 
of parties. 

* " (c) Particular defences, where 
excluded . 

(d) Jury. ♦ 

(e) Counsel. * 

N. New trial. 

— I 

A. Commencement op action..' 

(And see Penal action, pi? 54.) 

1. The filing of the bill is the com¬ 
mencement of anr action against an attor¬ 
ney ; and payment after bill filed, though 
'before notice, is insulucient. Goddard 
and another v. Benjamin, one, ftc., 3i 
■Campb. 331. Ellenborougb, C. ,1. 1813. 

2. And where the hour on which the 
'bill was filed is shewn, the production 
■of a receipt, bearing date tfie same day, 
is no bar, without proof tfifet the money 
was paid before that Lour. Ibid. ' 

B. Particular op demanb. 

a (a) In what cases requirable. j 

3. In an action for the recovery of 
the deposit paid on the purchase of an 
estate, the vendor is entitled to a state¬ 
ment of the objections of the vendee. 
Squire v. Tod and otherdi 1 Campb. 293. 
Mansfield, C. J. 1808, 


B. (b) Where sufficient. 

4. Where there has been an account 
current between the parties, the parti¬ 
cular should specify the matters for 
which credit is meant to* be given. 
Mitchell v. Wright , 1 Esp. 280. Kenyon, 
C. J. 1795. 

5. And stating the debtor side of the 
account only was declared to be a con¬ 
tempt, for which the attorney would be 
probably ordered to pay costs on both 
sides. Adlinyton v. Appleton, 2 Campb. 
410. Ellenborough, C. .1. 1810. 

But LeBlanc.J. and Thompson, C. B. 
f Whaley v. Banks,J 1814, and Bur- 
rough, J. (Pemberton v. BetiingtonJ 
1816, refused jto order the plaintiff to 
state the creditor side of the account. 


And sec Lovat v. Lord Ranelagh, 3 V, 
&B. DO; -Mann. Excli. Pra.214, 5. 

6 . Hiving credit 16 tbeopposite party* 
is not nn admission that the-sum is due. 
Miller v. Johnson, 2 Esp. 602. ' Eyre, 
C. J. 1797. 

7. A plaintiff is not precluded from 
recovering a demand included in his 

articular, by the circumstance of his 
aving omitted to make such demand 
in a bill sent to the defendant before 
action brought. Short, v. Edwards, 1 
Esp. 374. Kenyon, C. J. 1795. 

8 . If the attorney upon being called 
upon for a particular, refer to an ac¬ 
count? delivered before the commence¬ 
ment of the actfon, this is a virtual 
compliance with the order, and the 
party is bound by the account. Hatchet 
and wife v. Marshall, Peal:c, 172. 
Kenyon, C. J. 1793. 

And see Etches v. Fellowcs, Wiglitw. 
78. 

9. The plaintiff’s particular was for 
horses sold and on an account stated. 
The defendant paid money generally 
Tnto court sufficient to cover the latter 
demand. The evidence to support the 
former shewed, that the defendant was 
liable only for the price of horses sold 
by him for the plaintiff. Held, that the 
plaintiff was precluded from recovering 
the money received to his use; and 
that he could not, hy applying the 
money paid to the counts for horses 
sold, upon which he had given no evi¬ 
dence, entitle himself to a verdict on 
the account stated for the balance. 
Holland v. Hopkins, 3 Esp. 168. El¬ 
don, C. J. 1800. 

And the court of C. P. dischaiged a 
rule for setting aside nonsuit; but gave 
ItiSive to amend on payment of costs. 
2 Bos. and Pull. 243. 

10 . If the plaintiff, in his particular, 
demand money due on a promissory 
note only, which' note appears to be on 
an improper stamp, t he cannot resort 
to the money counts. Wade v. Beasley, 
4 Esp. 7. Kenyon, C. J. 1801. 

‘••But see Brown v. Hodgson, 4 Taunt. 
189. 

11. If a payment made on account 6f 
the defendant to A. is stated in the 
plaintiff’s particular to have been made 
to B., it is sufficient; unless the de¬ 
fendant will state to the court by affi- 
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davit, that he has been misled by the 
particular. Day and others, assignees, 
v. Bower, 1 Campb. 69, n. Ellcnbo- 
rougli, C. J. 1806. 

12. In an action against a factor for 
not accounting, and for goods sold, a 
bill of particulars, beaded “ A. to B.” 
simply stating the quantity and value 
of the goods, is applicable to either 
oouut. Hunter v. Welsh, 1 Stark. 224. 
Ellenborough, C. J. 1816. 

B. (c) Effect of. 

13. If the plaintiff’s particular con¬ 
tain items whieh are owing from the 
defendant and his partner, who is not 
sued, the nonjoinder may be pleaded 
in abatement, though part of the de¬ 
mand be due from the defendant solely. 
Colson el alt. v. Sdby, 1 Esp. 452. 
Kenyon, C. J. 1796. 

And the court refused a rule to set 
aside nonsuit. Ibid, and Tidd, 595. 

14. Under a particular, specifying 
merely a demand on a promissory note, 
the plaintiff may recover interest. Jilake , 
executor of Dale , v. Lawrence, 4 Esp. 
147. Ellenborough, C. J. 1802. 

15. Though the plaintiff is restricted 
in his own evidence to the contents of 
his particular, he may avail himself of 
any evidence produced by the defendant, 
to increase his demand. Hurst v. Wat - 
his, 1 Campb. 68. Ellenborough, C. J. 
1807. 

But sec Phill. Evid. 149 ; ante. 
Landlord and tenant, pi. 15. 

16. Payment of 51. into eourt on a 
count for goods sold and delivered, after 
the delivery of a particular demanding 
the price of wool sold by the plaintiff’s 
broker, is no admission of the plaintiff’s 
interest in the goods beyond the 51. 
Blackburn v. Scholcs and another, 2 
Campb. 341. Ellenborough, C. J. 
1810. 

17. Particular specified a bill for 601. 
bearing date op a curtain day. The evi¬ 
dence was of a hill of G31. dated on a 
different day-in the same year and month. 
The variance wait held to be immate¬ 
rial. Dnnn v. Thomas. Abbott, J., 
Cornwall Spying Assizes, 1818. 


C. Payment or money into court. 

C. (a) In wkat cases allowed. 

% 

(Quidam existimaverunt neque eum 
qui decern peteret, cogendum quinque 
accipere et reliqua persequi: neque cum 
qui Tundum snum diceret, partem dum- 
taxat judicio persequi; sea in utraque 
causa human? us facturus videtur pnetor, 
si actorefn compulerit ad accipiendum 
id quod offeratu?: cum ad ofHcium ejus 
pertincat lites diminuere, D. 12,1, 21. 

,And see post. Setoff; Tender; 
a defendant being at liberty to pay-money 
into court in all cases in which a set on 
or a tender would have been available, 
that is, wilt re the duty for which the 
action is brought consists of a sum cer¬ 
tain, or of a demand capable of being 
reduced to a sqm certain by simple cal¬ 
culation. Ante, Bankrupt, pi. 99.) 

C. (b) Effect of. 

(See ante, Insurance, pi. 217; post. 
Tender, E.) 

18. Where tlie declaration contains a 
count upon a special contract, bringing 
in money generally is an, admission of 
the contract. Gwillod v. Nock, 1 Esp. 
347. Eyre, C. J. 1795. 

S. P. Gutteridge v. Smith, 2 H» Bla. 
374; Watkins v. Towers, 2 T. It. 280; 
Jenkins v. Tucker, 1 H. Bla. 90 ; Ben¬ 
nett v. Francis, 2 Bos. & Pul. 550; 
Muller v. Hartshorn, 3 Bos. & Pul. 556; 
Itryan v. Williamson , Tidd, 027; Fate 
v. Willan , 2 East, 128. 

19. Payment of moneyinto court on a 
declaration for goods sold, does not, 
however, admit the plaintiff’s interest 
in the goods beyond the sum paid in. 
Blackburn v. Scholcs and another, 2 
Campb. 341. Ellenborough, C. J. 1810. 

And see Godsall v. Boldero, 9 East, 
72, 9. 

20. Although the plaintiff had pre¬ 
viously delivered a {articular, specify¬ 
ing the parcel o r goods in respect of 
which the action was brought. Ibid. • 

21?So where defendant pleads infancy, 
payment of money into court is no ad¬ 
mission of the plaintiff’s right of action, 
1? 
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ultra theeum brought in. Hitchcock r. 
Tyson, 2 E»p. 482, n. Buffer, J. 1786. 

22. The payment of money into court 
upon a count in a valued policy, in 
Which the loss is averred to be total, ,is 
no admission that the loss is totaL 
Rucker and another v. Palsgrave 1 
Campb. 557. Mansfield, C. J. 1808. 

And the court of C. P. refused afhile 
toset aside nonsuit; 1 Taunt. 419. 

And see Waldron v. Coombc, 3 Taunt. 
162. 

But it admits the interest, as averred 
in the declaration; Bell v. Anstcy, 16 
East, 146. 

So it admits all facts stated in the 
■counts, on which the money is brought 
in; Godsall y. Boldero, 9 'iast, 72, 9. 

23. Plaintiff may be nonsuited after 
payment of mdney into court. Ibid. 

Acc. Elliott v. Callow , 2 Salk. 597; 
■Cox v. Robinson, Cas. Temp, Hardw. 
206; Kabell v. Hudson, 4 T. R. 10; 
Burstall v. Homer, 7 T. R. 372. 

24. And the defendant ca .not demand 
a verdict. Smith v. Kale, 2 Esp. 607. 
Kenyon, C. J. 1797. 

■Cont. Jenkins v. Tucker, 1 H. Bla. 
'93, diet, per Loughborough, C. J.; 
Gutteridge v. Smith, 2 H. Bla. 376, 
diet, per Heath, J. 

25. But semble, that where plaintiff 
takes money out of court, and docs not 
move to set the nonsuit aside, lie is 

S recluded from bringing a fresh action. 

Rogers v. M'Carthy, 3 Esp. 106. 
Kenyon, C. J. 1800. 

26. Where goods are tortiously taken 
by the defendant, who brings in money 
generally upon a declaration containing 
a count for goods sold, it will be pre¬ 
sumed that the parties agreed to convert 
the transaction into a contract of sale. 
Bennet v. Francis, 4 Esp. 28. Cham- 
Vre, J. 1801. 

And the court of C. P. discharged a 
Tule for setting aside a verdict for the 
plaintiff. Ibid, and 2 Bos. & Pul. 31. 

27. Where money is taken out of 
court, and the costs are taxed and paid, 
the plaintiff is not concluded from shew¬ 
ing in a collateral action, that the money 
was accepted merely to put an end to 
litigation. Hildymra v. Blowers, 5 Esp. 
£& , Ellenborough, C. J. 1803. 

Acc. Nichols v. Philips, 3 Anst. 636. 


• 28. Not will taking out of court a less 
sum than the sum sworn to, subject the 
plaintiff to an action for a malicious ar¬ 
rest. Jackson v. Burleigh, 3 Esp. 34. 
Kenyon, C. J. 1799. 

29. In an action of covenant, if mo¬ 
ney be paid into court upon one of the 
breaches assigned, the execution of the 
deed is admitted. Randall v. Lynch, 

2 Campb. 357. Ellenborough, C. J. 
1810. 

30. And if the defendant bring in 
money generally upon a declaration 
containing a count on a bill of exchange, 
he cannot take advantage of an impro¬ 
per stamp. Israel v. Benjamin, 3 Campb. 
40. Ellenborough, C. J. and K. B. M. 
1811. 

Acc. Gutteridge \. Smith, 2 H. Bla. 374. 

31. Payment of money into a superior 
court is a conclusive admission of the 
plaintiff’s right to sue in such court. 
Miller v. Williams, 5 Esp. 19. Ellen¬ 
borough, C. J. 1803. 

32. And where the plaintiff declares 
in one count for work and labour as a 
surgeon, it is such an admission of the 
plaintiff’s right to sue in that capacity 
as precludes the defendant from giving 
evidence that the plaintiff is, or assumes 
to be, a physician. Lipscambc v. Holmes, 

2 Campb. 441. Ellenborough, C. J. 
1810. 

33. Proof of the rule to pay money 
into court will entitle the plaintiff to a 
verdict, unless the costs have been paid. 
Hasburgh v. Ormc, 1 Campb. 558, n. 

1 Burt. 171, 2. Ellenborough, C. J. 
1808. 

34. If, after action brought, the debt 
be paid without a rule of court, the 
plaintiff must have a verdict. Atkinson 
v. Thornton, 1 Campb. 559, n. Ellen¬ 
borough, C. J. 1808; Holland v. Jour- 
dine. Holt, 6. Gibbs, C. J. 1815. 

S.P. Toms v. Powell, 7 East, 536; 
S. C. 3 Smith, 554. 

35. Although a receipt be given for 
debt and costs. Holland v. Jourdine, 
Holt, 6. Gibbs, C.J. 1815. 

36. Payment of money into court 
can be prdved only by producing the 
rule. Israel v. Benjamin, ubi supra. 

37. Or an office copy. Still v. Hal- 
ford, 4 Campb. 17. EllenbwoapIT 
C.J. 1814. 
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36. WKere tme party clandestinely 
draws and receipts a bill in the name of 
the firm, partly for a demand which the 
payee has against the partnership, and 
partly for his own debt, the payee, in 
an action against all the partners, can 
only, recover against the former part of 
the consideration, though money be 

S lid into court on the counts on the bill. 

arber v. Backhouse and others, Peake, 
61. Kenyon, C. J. 1791. 

jl). Order for production of 

PAPERS. 

39. In an action in C. P. upon a po¬ 
licy of insurance, a judge at chambers 
will make a general order on the assured 
to produce, upon affidavit, all papers in 
bis possession relating to the cause. 
Goldschmidt v. Marryat , 1 Campb. 562. 
Mansfield, C. J. 1809. 

And see Clifford v. Taylor , 1 Taunt. 
167; Campbell v. French , 1 Anst. 50; 
Potts v. Adah , ibid. 259; Gabbitt v. 
Cavendish, 2 Anst. 547. 

E. Notice. 

(And see Trover, B.) 

E. (a) How served. 

40.Notice to produce papers served at 
the attorney’s office on the evening be¬ 
fore the tral, after the attorney has left 
the office, is too late. Sim v. Kitchen, 
5 Esp. 46. Ellenborough, C, J. 1808. 

E. (b) Notice to produce papers, Sfc. 
where necessary. 

41. Where a number of placards are 
printed, and a party adopts and uses 
some of them, all the rest are duplicate 
originals, and one of them may be read 
against such party, without notice to 

S reduce. R. v. Watson, 2 Stark, 190. 
L.B. 1818. 

42. The non-production of books, 
upon notice merely, entitles the oppo¬ 
site party to give secondary evidence; 
it does not authorise the jury to specu¬ 
late upon the probable contents. Cooper, 
etalt. v. Gibbons, 3 Campb. 364. Gibbs, 
J. 1813. 

43, Proof that upc i a bill being dis¬ 


honoured duplicate notices of dishonour 
were written, and that aL letter was de¬ 
livered to the defendant of a bill, to¬ 
gether with the proof of notice to pro¬ 
duce the letter so delivered, as containing 
notice of dishonour^ is evidence (in de¬ 
fault of production) that the defendant 
had notice. Roberts v. Bradshaw, 1 
Stanc. 28. Ellenborough, C. J. 1815. 

44. An instrument will he presumed 
to be stamped, against a party refusing 
to produce it. Crisp v. Anderson, 1 
Stark. 35. Ellenborough, C. J. 1815. 

45. But the contrary may be proved. 
Ibid. 

46. D. as surety for A. hinds himself 
to pay B. the balance of account due 
from A. within six months after notice, 
parol evidence of such notice cannot be 
given, without notice to produce it, 
since it operates, not merely as a notice, 
but as a statement of accounts. Grove 
and another v. Ware, 2 Stark. 174. 
Ellenborough, C. J. 1817. 

<• 

E. (c) Effect of. 

47. After a notice to defendant to pro¬ 
duce cheques, the plaintiff calls for one 
of them. All are put into his hand, and 
after looking them over, he selects one. 
Held, that as the plaintiff did not take 
the first that offered itself, defendant is 
entitled to have the whole read. Speer 
v. Watts. HoJroyd, J. Taunton Spring 
Assizes, 1818. 

E. (d) Notice to dispute consideration. 

48. Senible, That between immediate 
parties the consideration may be im¬ 
peached without notice. Green v. Deo- 
kin and others , 2 Stark. 347. Ellenbo¬ 
rough, C. J. 1818. 

49. In an action by indorsee against 
acceptor, the defendant cannot, by merely 
giving notice that such proof will be 
required, compel the plaintiff to shew 
what consideration he has given; before 
such proof can be called for, some sus¬ 
picion nfost be thrown upon the plain¬ 
tiff’s title. Reynolds v. Chettle, 2 Campb. 
596. Ellenborough, C. J. 1811. 

50. S. P. Clark v. Elliott, Sqjw. N. P.* 
304. London sittings, B. H. after M. T. 
1811. 

51. It was afterwards held that where 
R 2 
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such notice has been given, the plaintiff 
must make the proof of consideration 
part of his case, and not reserve it for 
the reply. Delaney v. Mitchell, 1 Stark. 
439. Ellenborough, 1815; and Hum¬ 
bert v. Ruding, Chitty on Bills, 512, 
Ellenborough, C. J. 1817. 

52. But the present Chief Justice has, 
at Nisi Prius, declared the former » be 
the correct course. Chitty, 512, note 

(3). 

53. Semblc, that the notice of action 
against a magistrate must be indorsed 
by an attorney who has taken out his 
certificate. Sabin v. De Burgh and 
others, 2 Campb. 196. Ellenborough, 
C. J. 1809. 

54. But proof that the attorney had 
ordered his clerk to take out his certifi¬ 
cate, and had given him money for that 
purpose, is sufficient evidence of quali¬ 
fication. Ibid. 

55. After notice to the defendant, a 
ship-owner, to produce letters, &c , the 
plaintiff may give secondary evidence 
of a document relating to the vessel, in 
ihe custody of the captain, on account 
of the privity between captain and 
owner. He is not bound to subpoena 
the former. Baidncy and another v. 
Ritchie , 1 Stark. 338. 

56. !h an action by A. as assignee of 
B. against M. a notice, entitled A. as¬ 
signee of B. and C. against M„ is insuf¬ 
ficient, though the commission was 
against B. and C. jointly. Harvey and 
others, assignees of Harvey, v. Morgan, 
2 Stark. 17. Ellenborough, C. .1.1816. 

And the court refused a rule for 
a new trial. Ibid. 

57. The defendant cannot, in strict¬ 
ness, cross-examine the plaintiff’s wit¬ 
nesses as to the contents* of papers, 
though the plaintiff refuses to produce 
them in that stage of the cause. Side¬ 
ways v. Dyson and another , 2 Stark. 
19. Ellenborough, C. J. 1817. 

• 

F. Go.xsent rule. 

58. hi ejectment for an undivided 
moiety, the plaintiff is bound to give 
evidence of an actual ouster, or to prove 
the consent rule confessing ouster. Doc 
d. White'v. Cuff, 1 Campb. 173. El- 
lenborough, C. J. 1808. 

And see Reading's case, 1 Salk. 392; 


Doe d. Fisher v. Prosser » Cowp. 218; 
Peaceable , d. Homblower, v. Read and 
others, l East, 568; Oates d. Wigfalt 
v. Brydon and others , 3 Burr. 1897; 
Adam’s Ejcctm. 2d edition, 318; Doe 
d. Ilcllings v. Bird , 11 East, 49. 


G. Entering the record. 

59. It is the rule on all the circuits 
that where business is not done on the 
commision day, causes must be entered 
before the court sits, on the day when 
business is begun. Skeyc v. Voycc, 3 
Campb. 365. Bavley, J. Worcester, 
1813. 

60. But under special cireumstanres 
the court will listen to an application 
for leave to enter a cause afterwards. 
Ibid. 

1L Putting off trial. 

(And see ante, Costs, A. (a) 1, 2.) 

61. An affidavit to put off a trial on 
account of the. absence of a material 
witness, may be made by the attorney 
in the cause. Dvberley v. Dunning, 
Peake, 97. Kenyon, C. J. 1797. 

S. C. not S. P. 4 T. R. 651. 

Ami see Sullivan v. Magill, 1 11, 
Bla. 637. 

62. And the motion may lie made on 
the day on which the cause stands for 
trial. Ibid. 

63. Or called on. Hart v. Wkilclocke, 
Barnes, 452. 

64. In answer to an application to put 
oft' a trial, an affidavit may be read 
which was made before the affidavit on 
which the motion was made. Ilrookc, 
esquire , v. Wellington, esquire, Graham, 
B. Bristol, 1819. 

65. And it appears to be. no objection 
to such affidavit that it was sworn before 
a commissioner in the country, and 
transmitted to town (but not used) for 
another purpose. Ibid. 

66. An application maylbe made at 
nisi prius to postpone the trial of a 
a chancery issue. Buxton v. Lawton, 
4 Campb. 163. Gibbs, C. J. .1815. 

67. A judge at nisi prius will not either 
accelerate or retard a trial, in expecta¬ 
tion of the iateWr&fce of a court of 

t 



PRACTICE. 


equity. Goldschmidt v. Marryatt, 1 
Campb. 559. Mansfield, C. J. 1809. 

68. A judge at nisi prius will, on the 
application of the plaintiff, make an 
order for putting off the trial from one 
day in the sittings to another, on ac¬ 
count of the indisposition of a witness. 
Anslnj v. Birch, 3 Campb. 333. El- 
lenborough, C. J. 1813. 

69. But the defendant is entitled to 
costs. Hid. 

70. And the plaintiff will not be al¬ 
lowed to put off the trial beyond the 
sittings. He must withdraw the record. 
Ibid. 

And see Westm. 2. cap. 46; 2 Inst. 
256. 

71. A trial will not be put off, upon 
a motion at nisi prius, to enable the 
plaintiff to substitute an excuse for pro- 
fert. Paine v. Bust in , 1 Stark. 74. 
Ellen bo rough, C. J. 1815. 

I. Withdrawing this record. 

72. Counsel retainedby the plaintiff, 
who have not received their briefs, 
have no power to withdraw the record. 
Abitbol v. Bcneditto, 2 Campb. 487. 
Lawrence, J. 1810. 

And the chief justice ordered the 
nonsuit to stand. Ibid. Mansfield, C. 

J. 1810. 

S. C. 3 Taunt. 225. 

K. Nonsuit. 

73. A judge at nisi prius will direct 
a nonsuit, on the ground of the non¬ 
performance of a condition precedent, 
although the objection is on the record. 
Sadler v. Robins, 1 Campb. 256. EI- 
lenborough, C. J. 1808. 

74. Where assignees Me nonsuited, 
they are not entitled to the costs occa¬ 
sioned by a notice to dispute the trading. 
Act of bankruptcy, and petitioning cre¬ 
ditors’ debt. Appendix. 

75. One indictment against A. and 
another against A. and B. Me entered 
for trial as common jury causes by the 
defendants, special juries having been 
struck in both by the prosecutor: the 
prosecutor cannot, if he withdraw the 
first record with a view to reverse the 
ordej of trial, prevent the defendant 
from being acquitted Rex v. lIaul- 
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ditch and another , 1 Stark, 63. EUcn- 
borough, C. 3. 1815; 

L. Judgment as in case op a 

NONSUIT. 

76. The defendant is not entitled to 
judgment as in case of a nonsuit, where 
the judge at nisi prius, after the open¬ 
ing of the pleadings, stops the cause as 
not fit to be tried. Ilcnkin v. Gerss, 2 
Campb. 408; K. B. E. 1810. 

S. C. 12 East, 248. 

And see Anon, Bunb. 17; Sav. 57, 
pi. 122. 

M. Trial. 

(And see ante. Pleading, A. (c).) 

M. (a) In what county . 

77. Felonies in Wales, created since 
26 Hen. VIII. cap. 6. are triable in the 
next English county. Rex v. Window , 
3 Campb. 78. Le Blanc, J. Hereford, 
1811. 

M. (b) Attendance and demeanour of 
parties . 

78. At the trial of an information 
against a peer for a misdemeanour, the 
defendant is not entitled to sit covered, 
or to have a place assigned to him. 
The King v. Lord Abingdon, 1 Esp. 
22G, and Peake, 236. Kenyon, C. J. 
1794. 

79. A prisoner, who is a party to a 
suit, is not entitled to be brought up to 
hear the trial. Thellusun v. Coppinger , 
3 Esp. 283. Kenyon, C. J. 1801. 

And sec Anon. 2 Salk. 544 ; Rex v. 
Fcilding, Comb. 29; Meekings v. Smith , 

I H. Bl. 636; Cole v. Hawkins, Andr. 
275. 

80. But a defendant is protected from 
arrest in coming to attend the trial. 
Solomon v. Underhill, 1 Campb. 229. 
Ellenborough, C. J. 1808. 

S. P. Lightfoot v. Cameron, 2 Bla. 
1113. Ana see Childerstan v. Barrett , 

II East, 439? Tidd, 196. 

81. And if he oe arrested, eundo, the* 
judge will grant a habeas corpus to dis¬ 
charge him, and will put off the trial. 
Ibid. 
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And see Tidd, 784. 

82. But this must be upon payment 
of costs; unless the plaintiff appears to 
have colluded with the creditor. Ibid. 

83. The plaintiff’s attorney is not 
bound to attend the trial of the cause. 
Dax v. Ward, 1 Stark. 409. Ellenbo- 
rough, C. J. 1816. 

S. P. H. 21, E. 3, fo. 46, pi. 6#. 

And see T. 11, E. 4, fo. 2, pi. 4; 
Manning’s Exchequer Practice, 585, 
586. _ , 

84. He is therefore not responsible for 
a failure occasioned by his own absence, 
concurring with that of a witness whose 
attendance he had reason to expect. 
Ibid. 

M. (c) Particular defences, where 
excluded. 

85. A defendant, under terms not to 
give coverture in evidence, cannot shew 
that the goods were delivered on the 
credit of the husbanJ. Snell y. Rice, 
Peake, 235, and 1 Esp. 221. Kenyon, 
C. J. 1794. 

And see Tidd, 564. 

66. Semble , that an award made after 
issue joined, cannot be given in evi¬ 
dence under the original pleadings, but 
must Ue pleaded puis darrein conti¬ 
nuance. Stony v. Bloxam , 2 Esp. 504. 
Kenyon, C. J. 1796. 

See Thomlinson v. Aniskin , 1 Com. 
Rep. 330; Hawkins v. Colclough , 1 
Burr. 275. 

M. (d) Jury. 

And see post. Statute, pi. 1 ; Wit¬ 
ness, C. (d) ; ante, K. 75.) 

87. Where the defendant has served a 
rule for a special jury, but none has 
been struck, the plaintiff may try the 
cause in its regular order as a common 
jury cause. Farmer . and another v. 
Richards and another , 2 Stark. 369. 
Ellcnborough, C. J. 1818. 

68. And upon a motion for a new trial 
the court said “ that it was incumbent 
upon a party who meant to have his 
•Cause tried l>y a special jury, to pursue 
the object in all its steps, and to do 
every thing in his power in order to 
enable the other party to apply to the 


judge at nisi prius to try the cause upon 
a statement that it would occupy no 
more time than a common cause.** 
Ibid. 

89. In criminal cases a judge cannot 
certify for the costs of a special jury. 
The King , on the prosecution of Sermon, 
v. Lord Abingdon, 1 Esp. 226. Ken¬ 
yon, C. J. 1794. 

90. Upon application made to appoint 
particular days for the trial of special 
jury causes, where there was no de¬ 
fence, Lord Ellenborough said, “ I wish 
this to be understood to be the rule in 
future. If the jury has been reduced, 
and a case be made out, shewing that 
there is no defence, I will appoint a 

P articular day, that the plaintiff may 
ave the benefit of the trial; but if the 
jury has not been reduced, the trial 
must come on as a common jury cause.’* 

1 Stark. 31. Guildhall, 1815. 

91. A judge cannot certify for the 
costs of a special jury the day after the 
trial. Waggett v. Shaw, 3 Campb. 31C. 
Ellenborough, C. J. 1812. 

92. If, during the course of a trial for 
a felony, one of the jurymen becomes 
incapable of going through his duty, 
the remaining eleven are to be dis¬ 
charged, and a new jury is to be charged 
with the prisoner in the usual form. 
Rer v. Edwards, 3 Campb. 207. Wood, 
B. Monmouth, 1812, and Cam. Scacc. 
E. 1812, where two anonymous cases 
to the same effect were cited. 

S. P. Rex v. Ann Scalbert, Leach, 
Cro. Cases, 706. 

And see Appendix. 

M. (e) Verdict, 

93. One of several defendants in an 
action ex delicto , against whom the 
plaintiff has laid no evidence before the 
jury, is not entitled to a verdict of ac¬ 
quittal upon the closing of the plaintiff’s 
case. Huxley v. Berg and another, 1 
Stark. 98. Ellenborough, C. J. 1815. 

94. But the plaintiff cannot impli¬ 
cate him by evidence adduced to rebut 
the case set up by the other defendants. 
Ibid. 

95. Upon an indictment against A., 
B., C., and D., for a conspiracy, it is 
competent to t h§ p rosecutor to state 
that he has no dfp&ibe to offer against 
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A. or B. and to call upon the jury for 
an immediate verdict of acquittal as to 
them. Rex v. Meyer and others, Ab¬ 
bott, C. J. Guildhall, 20th April, 1819, 
after hearing Gurney for the prosecu¬ 
tion, and Scarlett for defendants C. 
and D. 

96. The assent of all the jury to the 
verdict pronounced by the foreman, in 
their presence and hearing, is to be 
conclusively inferred. Rex v. Wooller, 
2 Stark. 111. K. B. T. T. 1817. 

97. And no affidavit can in any case 
be admitted to the contrary. Ibid. 

98. But where the whole of the jury 
were not present, when a verdict of 
guilty was delivered, and it was uncer¬ 
tain whether they all heard the verdict 
pronounced by the foreman, the court 
granted a new trial. Ibid. 

K (f) Counsel. 

(And see ante, M. Barrister ; post. 
Witness, B. (c). ) 

99. Held, that where defendants, in 
the same interest, appear by separate at¬ 
torneys and counsel, only one counsel can 
address the jury, and each witness is to 
be examined by one counsel on the 
pf»rt of all the defendants, as if the de¬ 
fence were joint. Chippendale v. Mas¬ 
son and others, 4 Campb. 174. Gibbs, 
C. J. 1815. 

100. Where, upon an information for 
a misde-.ieanour, the defendant calls no 
witnesses, the counsel for the prosecu¬ 
tion, except in the case of the attorney 
general (prosecuting for the crown) is 
not entitled to a reply. The King, on 
the prosecution of Sermon, v. Lord 
Abingdon, 1 Esp. '226, and Feake, 236. 
Kenyon, C. J. 1794. 

101. In criminal prosecutions insti¬ 
tuted by the crown, the counsel for the 
crown have in all cases the general 
reply. Rex v. Mortimore and Roach. 
Abbott, J. Devon Spring Assizes, 1818. 

102. S. P. contra, Rex v. Smith, Peake, 
236, n. Kenyon, C. J.J797. 

103. But if the plaintiff’s counsel in 
opening claim only the balance of an 
account stated, which he fails to prove, 
he may, before he closes his case, charge 
the defendant wittymoney received to 
the plaintiff’s vd&dyjfurray and another 


v. Butler, 3Esp. 105* Kenyon, C. 7. 

1800. 

See Penson v. Lee, 2 Bos. and Pul. 
331, 2, 3 ; Warden v. Bailey, 4 Taunt. 
81, 2. 

104. Counsel may read, as part of an 
address to the jury, an extract from 
a book in which is advanced a specula¬ 
tive opinion bearing on the point in 
question. Plunkett v. Cobbett, 5 Esp, 
136. Ellenborough, C. J. 1804. 

105. If, however, a book be produced 
foi the purpose of shewing, that, pre¬ 
viously to the publication of a libel by 
the defendant, the obnoxious matter 
was in circulation, it must be formally 
proved. Ibid. 

And see Appendix. 

106. Where there are several counsel 
for one party, and the junior has begun 
to interrogate a witness, the leader may 
interpose, and take the examination 
into his own hands. Doe v. Roe, 2 
Campb. 280. Ellenborough, C. J. 1809. 

107. But a witness cannot regularly 
be examined, or cross-examined, by 
the counsel on the same side in succes¬ 
sion. Ibid. 

108. Where, on an information for a 
misdemeanour, the party conducts his 
own defence, counsel will be heard on 
any point cf law which arises. Rex v. 
White, 2 Campb. 98. Ellenborough, 
C. J. 1811. 

109. S. P. Rex v. H. Swann, esq. 
Beet, J. Bodmin, 1819. 

110. But he cannot have the assist¬ 
ance of counsel in examining and cross- 
examining witnesses, and reserve to 
himself the right of addressing the jury. 
R. v. White,Hsbi supra. 

111. Where the defendant pleads not 
guilty to the vi et armis, and justifies.as 
to the residue of the trespasses, he is 
entitled to begin, and to nave the ge¬ 
neral reply. Ilodges v. Holder, 3 
Campb. 366. Bayley, J. Worcester, 
1813. 

112. So in ejectment where the de¬ 
fendant admits the validity of a will, 
under which the lessor of the plaintiff 
claims, but would entitle himself under 
a codicil, he has a right to begin and 
reply. Doe ( Sir Richard Corbett, 
Bart. v. Corbett, clerk, 3 Campb. 368. 
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notice, the nature of the defence is ma¬ 
nifest, the plaintiff is bound to open 
the whole case in chief. Rees v. Smith 
and others, 2 Stark. 31. Ellenborough, 
C. J. 181*7. 

114. And where the defendant alleges 
a fraudulent removal to avoid a distress, 
he will not be permitted to produce evi¬ 
dence of the bona Jides of the removal 
in his reply, after having opened merely 
a prima case of trespass. Ibid. 

f « 

N. New trial. 

(And see ante, Action, D. (c) ; Mis- 

„ DEMEANOR.) 

115. A new trial will not. 1»e granted 
after verdict for defendant in a penal 
action, except in the case of a misdi¬ 
rection. Brooke, gui lam, v. Middleton, 
1 Oampb. 450. K.B. M.T. 1808. 

S. C. 10 East, 268. 

N. As to thfe rule, sec Fvwreau v. 
Bennett, 3 Wills. 17; Smithy. Frumplon, 
1 Lord Raym. 62; Seymour v. Day, 2 
Stra. 889; Mattison v. Allanson, ibid. 
1238; Rex v. llcynell, incorrectly re¬ 
ported 6 East, 315; acc. Ilex v.-, 2 

Kcb. 226, cont. And as to the exception, 
see Wilson v . Rartall, 4 T. R. 758; Col- 
craft v. Gibbs, 5 T. R. 19; Rex v. Rcy- 
nell, 2 Smith, 406, where it is stated 
that the motion was made on the ground 
of misdirection, as was the fact; vide 
MSS. 


PREROGATIVE. 1 2 

1. The right to gauj^ articles im¬ 
ported into the kingdom, whether for 
safe or otherwise, is inherent in the 
crown. Mayor, Jj'c. of London v. Long, 
l (’ampb.' 26. Ellenhorough, C. J. 

1807. 

2. Process cannot be executed in a 
royal palace kept in a condition to re- 

” ceivc the king, though he may never 
have in fact resided there, and though 
private families, unconnected with the 
household, occupy apartments therein, 
by permission from the lord chamber¬ 
lain. Winter v. Miles and another, 1 
Campb. 475. Ellenborough, C. J. 

1808. 


And the court discharged a rule for at 
new trial. Ibid, and 10 East, 578. 

And see Eldcrton's case, 3 Salk. 92, 
284. 


PROCESS. 

(And sec ante, Arrest, pi. 14; Fo¬ 
reign judgment, pi. 8.) 

A. Service op process. 

(And see ante. Prerogative, pi. 2.) 

1. Bill of Middlesex cannot be served 
in London. Slack v. Rrandrr and Trbbs, 
sheriff's of London, and C<nilson, 1 Esp. 
42. ' Kenyon, C. .1. 1793. t 

S. P. Jicvcncrjc v. DnlbffL Dough 
369, 84; Borman v. Bellamy, 1 T. R. 
187. S. P. e amivrso, Cluice v. Joyce, 
4 M. and S. 412. And see Willis v. 
Pendrill, 2 N. R. 167; Drew v. Mar¬ 
riott, 1 Wife. 77; Mann. Excb. l’ract. 
413. 


PROCTOR. 

1. A proctor may recover for business 
done by A. his clerk, in the name of A., 
if no prejudice have arisen to the de¬ 
fendant from supposing A. to be ihe 
principal. Grojan v. Wade , 2 Stark. 
M3. Abbott, C. J. 1819. 

2. An agreement between a proctor 
and his clerk that the latter shall receive 
a salary e,qual to half the profits during 
the last three years, is not an evasion of 
‘the statute. (53 Geo. III. cap. 127. 
sect. 9.) Ibid. 


RELEASE. 

(And see 

A. To ENLARGE THE ESTATE. 

♦ 

1. A bargain and sale for a year to 

A. and his wife, will support a release 
to A. and a third person. IJoe d. 
Saunders Cooper, Holt, 461. Wood, 

B. York, 1816. . 



REPLEVIN.—RETRAXIT.—RIOT. 249 


REPLEVIN. 

(And sec Agreement, pi. 44.) 

# 

A. Where the most effectual 

REMEDY. 

B. Pleadings. 

C. Evidence. 

A. Where the most effectual 
REMEDY. 

1. For the purpose of recovering a 
specific chattel, the proper course is to 
sue out replevin, not to bring trover, in 
which damages only are recovered. 
Per Lord Ellcnborough, in Dore v. Wil¬ 
kinson, ‘i^tark. 288. 

N. Ana replevin appears to be pre¬ 
ferable to detinue, in which, though the 
judgment is in the alternative for the 
chattel, or the value, the restoration of 
the chattel can only be enforced by 
writ of distringas ad liberandum, which 
may he ineffectual. See Appendix to 
Mlinimg's F.xch. Practice, 297. 

Qiurrc, Whether the defendant may 
not plead to the writ. See M. 5, II. 7, 
fo. 3, pi. G. 

2. A. was bringing an action on the 
case, or of assumpsit insteadof replevin. 
Vide ante. Assumpsit. 

3. Where to an avowry for rent due 
upon a cpiartcrly holding, the plaintiff* 
does not ieny the tenure, hut pleads 
rim in armre , he cannot shew that the 
holding is naif yearly, and that there¬ 
fore no'rent had accrued, though one 
of the quarters had elapsed. Hill v. 
Wright , 2 Esp. GG9. Buller, J. 1798. 

B. Pleadings. 

4. After removal into superior court, 
it is no plea to say that defendant 
avowed below for a different cause. T. 
20, E. 3; Fitz. Avowry, 130; and see 
3 Co. 2G, b|; 3 T. R. 645; 1 East, 142; 
7 T. R. 654; but see 1 Leon. 50; 
II. 5. E. 2. Fitz. Estoppel, 258; T. 10. 
E. 2. Fitz. Avowry, 213. 

5. An issue that defendant and all 
other occupiers of black acre, have used 
to repair fences agpuipt focus in quo, 


cannot he supported where there has 
been unity or possession. Ribhcck. v. 
Potheca-n/ and Abbott, 3. Sa¬ 

lisbury, Spring Assizes, 1818., 

C. Evidence. 

$. Under the plea of wm tenant, the 
laintiff cannot shew that bis landlord, 
y whom he was let into possession, 
acquired the property by a fraudulent 
and void ^assignment. Parry v. House , 
Holt, 489. Dallas, J. 1815. 

7. An issue in replevin between A. 
and B. as bailiff to C. upon the tenancy, 
upon cognizance of B. found against A. 
is conclusive evidence of the tenancy. 
Hancock v. Welch, 1 Stark. 347. El- 
lenborough, C. J. 1816. 

7. And it was said that it would have 
been so if the former issue had been 
between A. and a stranger. Thid. 

Sed vide Mann. Exch. Pract. 


RETRAXIT. 

1. Where, in an action on an annuity 
bond, a defective memorial is pleaded, 
an<l the plaintiff enters a nolle -prosequi, 
he may recover the consideration as 
money had and received. Estc v. Broom- 
head, 3 Esp. 261. Kenyon, C. J. 1801. 

N. That an entry of a nolle prosequi 
is, under such circumstances, a retraxit. 
See Manning’s Exch. Pract. 366. 


RIOT. 

• ■ 1 ■■ 

1. The spectators in a public theatre 
have a right, to express the feelings ex¬ 
cited at the moment by the performance, 
and to applaud or hiss the piece or the 
actor. Clifford .v. Brandon, 2 Campb. 
358. Mansfield, C. J. 1809. 

2. But if persons coming to a theatre 
with a predetermined purpose of inter¬ 
rupting the performance, make a great 
noise and disturbance, so as to render 
the actors inaudib i, they arc guilty of 
a riot; though no personal violence be 
attempted, and no injury be done to the 
theatre. Ibid. 
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RIOT ACT. 

(And see post. Statutes, B. (b).) 

1. The mob, after tearing down win¬ 
dow frames, &c. retire upon the ap¬ 
proach of the military: this is a begin¬ 
ning to demolish. Lord Kang v. Cham¬ 
bers and another, 1 Stark. 195. Ellen¬ 
borough, C. J. 1816. 

2. But if the mob withdraw sponta¬ 
neously, without proceeding further in 
the work of demolition, it is a question 
of fact whether what‘was done was done 
with intention to demolish. Ibid. 

3. A house is attacked by a mob, 
with intent to liberate their leader, or 
pull down the house, in case he be not 
restored to them, and proceed to acts 
of violence. This is a sufficient be¬ 
ginning to demolish. Beckwith v. Wood 
and another, 2 Stark. 262. Elicnbo- 
rough, C. J. 1817. 

4. Damages may be recovered in 
respect of guns used and damaged in 
the work of demolition; but not for 
guns stolen by the mob. Ibid. 268, n. 
K.B. E.T. 1818. 

5. It docs not affect the case to shew 
that the plaintiff has convicted a party 
for the felonious taking. Ibid. 

6. A house partly occupied by the' 
laintiff as a shop, and partly let out 

? him to lodgers, is the dwelling house 
the plaintiff within the meaning of 
the Riot Act. (1 Geo. 1. s. 1. cap. 5.) 
Rea v. Wood and another, 2 Stark. 269. 
Ellenborough, C. J. 1817. 

And the court refused a rule on 
this ground for a new trial. Ibid. 271. 


RIVERS: 

1. In a public navigable river, all 
vessels may moor and ..stay as long as 
the owners choose, provided they do 
not abuse their right by remaining there 
for the purpose of interrupting the en¬ 
joyment of a fishery or other private 
easement. Anonymous, 1 Campb. 517, 
n. Wood, B. Durham, 1808. 

2. Found, by the verdict of a special 
jury j- that there is a custom to moor 
barges at low water, for one tide, at the 


iles in front of wharfs in the Thames; 
ut that where there are no piles, the 
custom does not allow barges to moor 
at the whaTf, except in cases of distress. 
Wyatt v. Thompson , 1 Esp. 252. Ken¬ 
yon, C. J. 1794. 

3. A party cannot be indicted for not 
removing a vessel sunk by accident in a 
navigable river. The King v. Watts , 2 
Esp. 675. Kenyon, C. J. 1798. 

But see ante, Action on the case, 
pi. 69. 


SCHOOLMASTER. 

(And sec ante, Bankrupt, pi. 21.) 

1. Assumpsit against schoolmaster for 
delivering fireworks to plaintiff’s son and 
suffering him to retain them, with special 
damage contrary to the duty and under¬ 
taking of defendant. Held not main¬ 
tainable without proof of a delivery by 
defendant as alleged. King v. Ford, 1 
Stark. 421. Ellenborough, 1816. 

2. Where a schoolmaster seeks to re¬ 
cover beyond the actual period of school¬ 
ing, on the ground of removal without 
notice, according to the terms of a pro¬ 
spectus delivered to the defendant, the 
identical copy of the prospectus delivered 
to the defendant must be produced, 
stamped. Williams v. Stoughton 2 Stark. 
292. Ellenborough, C. .1.1817. 

3. But in another case it was consi¬ 
dered that the prospectus was a bare 
proposal, and that it was competent to 
the plaintiff to produce it as the basis of 
the subsequent parol agreement without 
a stamp. Edgar v. Bitch, 1 Stark. 464. 
Ellenborough, C. J. 1816. 


SCIRE FACIAS. 

1. In scire facias against bail, the 
plaintiff may be nonsuited. O'Mealey 
v. Wilson and another, 1 Campb. 484. 
Ellenborough, C. J. 1808. 

And see Y. B. 17 E. 3, 1. 
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SET OFF. 


(And see Mann. Exch.Pra. 263.) 

A. By whom. 

(a) In cases of partnership. 

(b) In respect of the certainty of 
thz debt or duty sued for. 

B. Against whom. 

(a) In cases of marriage. 

(b) In cases of partnership. 

(c) In cases of agency. 

(d) In respect of special contract. 

C. Subject-matter or set orr. 

D. Practice relative to set off. 

(a) Form of set off. 

(b) How pleaded with other pleas. 

(c) Particulars of set off. 

(d) Replication. 

(e) Effect of set off upon colla¬ 
teral proceedings. 

A. By whom. 

A. (a) In cases of partnership. 

1. A person sued in his own right, 
may set off a debt due to him as sur¬ 
viving partner. Slipper, assignee of 
Lane, v. Stidstone, 1 lisp. 47. Kenyon, 
C. J. 17^.3. 

2. And the plaintiff, at the recom¬ 
mendation of the court of K. B. aban¬ 
doned a rule nisi to set aside nonsuit. 
Ibid , and 5 T. It. 403. 

. S. P. c converse, French v. Anderson. 
6 T. R. 582. 

And see Y.B.M. 33,H. 6,fo. 43, ph 23. 

A. (b) In respect of the certainty of the 
debt or duty sued for. 

3. Upon the assignment of a leasehold 
messuage from L. to A., L. covenants 
that he will pay « all the Tent, taxes, 
rates, charges, and other outgoings 
whatsoever, which shall become payable 
in respect of the said premises, up to 
and until the 29th day of Sept, then 
instant, and shall and will well and suf¬ 
ficiently save hamle-f und indemnify the 
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said A. his, Sfc. from and against the 
payment thereof respectively. A. declares 
that although divers sums of money, 
amounting in the whole to a large sum 
of money, to wit, the sum of 1001. of 
lawful, &c. became and were due and 
owing for rates, taxes, and charges, and 
ottyer outgoings, payable in respect of 
the said premises before and up to and 
until the said 29th day of Sept, in the 
year 1817, aforesaid, to wit, at, &c. 
yet the %aid L. did not nor would pay 
or cause to be paid the said sum of 
money so payable for taxes, &c. in re¬ 
spect of the said premises as aforesaid, 
and did not nor would save harmless and 
indemnify the said A. from and against 
the payment thereof, but wholly neglected 
so to Ao, to wit , at, Sfc. And by reason 
thereof the said A. after the making 
of the said indenture, to wit, on, &c. 
at, &c. was forced and obliged to pay, 
and did then and there necessarily pay 
the said moneys which so became and 
were in arrear, for such taxes, &c. con¬ 
trary, &c. To this declaration the 
defendant L. pleads a set off for fixtures 
and furniture taken by A. at an appraise¬ 
ment. Upon demurrer to the plea, it 
was urged,hyManning, for the defendant, 
that the plaintiff A. having restricted his 
allegation of damnification to the being 
compelled to pay a liquidated sum, the 
declaration was in effect for money paid 
to L.’s use. But the court, without 
hearing Chitty for the plaintiff, held, 
that inasmuch as he might have been 
damnified beyond the amount of the 
taxes, a set off could not be pleaded. 
An objection was raised to the nature of 
the cross demand, as forming a proper 
subject of set off, but this point was not 
discussed, tfic court having proceeded 
immediately to the other objection. 
Aubcr v. Lewis, E. T. 1818, K. B. 

The cases cited for the defendant, on 
the first point, were Dyer, 2 b; 3 H. 6. 
fiol. ult.; Bro. .tit. Abr. 26; Saunders 
v. Marke, 3 Levinz, 429; Cro. Eliz. 
561. As to the second point, see Wood¬ 
ford v. Deacon. Cro. Jac. 206; Buch- 
enham v. Costendine , ibid. 213; Rooke 
v. Roohe, ibid. 245; Fowk v. Pinsach, 
2 Levinz, 153; uixon v. Walloughs, 3 
Salk. 446; Hibbert v. Curthope, Car- 
thew, 277, Skinner, 409, S. C.; Gardi¬ 
ner v. Bellingham , Hobart, 5. 
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SET OFF. 


B. Against Whom. 

B. (a) In cases of marriage. 

4. A debt owing from the wife dum 
sola, cannot be set off in an action 
brought by the husband alone. (Vnod 
v. Akers, 2 Elip. 594. Eyre, C^J. 
1797. 

5. But if he make himself individually 
liable by ordering the debt to be paid 
after marriage”, the set off wi(J be al¬ 
lowed. Ibid. 

B. (b) In cases of partnership. 

6. A. and B. being indebted to B. 
who carried on a separate trade, remit 
to him a note given to them by C. In 
an action by B. as indorsee, against C. 
the latter may set off" any demand which 
Ire has against the partnership. Puller 
and others, assignees of rerhes and 
Gregor}/, bankrupts■ v. Koc and others, 
Peake,’197. Kenyon, C. J. 1793. 

And see Hanson, ex parte, 12 Vcs. 
346; Stephens, ex parte, 11 Vcs. 27; 
Twogood, expafte, ibid. 517, 9. 

7. v In an action brought by an os¬ 
tensible and dormant partner, the de¬ 
fendant may set off a debt owing to him 
from the ostensible partner only. Stauy, 
Ross, et alt. v. Decy, 2 Esp. 469, n. 
Kenyon, C. J. 1789. 

S. C. 7 T. R. 361, n. 

B. (c) In cases of agency. 

S. If a factor sell goods in his own 
name, the vendee in an action brought 
by the real vendor, may set off a debt 
owing to him from the facto.. George 
v. Claggett and Pratt, 2 Esp. 557. 
Kenyon, C. J. 1797. 

And the court of K. B. discharged a 
rule for a new trial. Ibid, and 7 T. R. 

359. , « 

S. P. Rabone v. Williams. 7 T. R. 

360. 

And sec Scott v.Surman, Willes,400. 

9. Where the factor has a lien upon 
goods, the vendee cannot set off a debt 
owing to him from the principal, though 
such principal be named at the sale. 
Atkyns and Batten v. Amber, 2 Esp, 
493. Eyre, C. J. 179«. 


And see Fair v. M*Ivcr, 16 East, 130 ? 
Wake v. Tinkler, ibid. 36. 

10. In an action for premiums by 
executors of underwriter against insur¬ 
ance broker, he cannot set off or deduct 
returns of premium which accrued aftei 
testator’s death. Houston and others, 
executors of Niehnlson v. Robertson, 4 
Campb. 342. Gibbs, C. .1. 1815. 

11. Auctioneer may sue the vendet. 
in his own name, though the name of 
the vendor be declared at the time of 
sale. Atkyns and Batten v. Amber, 2 
Esp. 493. Eyre, C. J. 1796. 

And sec Coppin v. Craig, 7 Taunt, 
243; Coppin v. Walker, ibid. 237. 

12. Where brokers without a del 
credere commission, effect policies in 
their own names “ as agents,” they 
cannot, in an action for premiums by 
the assignees of a bankrupt underwriter, 
set off a total loss accruing, but not ad¬ 
justed before the bankruptcy, although 
the policies have always remained in 
their hands, and they have actually paid 
the amount of the loss to the assured. 
Bakers and others, assignees of Gregory , 
v. Longhorn and others , 4 Campb. 396. 
Gibbs, C. J. 1815. 

13. In an action by an underwriter 
against an insurance broker for the 
amount of premiums, the latter may 
set off an average loss adjusted by the 

laintiff, the payment of which the 
roker has guaranteed to the assured 
under a del credere commission. Wien - 
holt v. Roberts, 2 Campb. 586. Ellcn- 
borough, C. J. 1811. 

And see Grove v. Dubois, 1 T. R. 
112; Whitaker v. Rush, Ambl. 407; 
ante. Pleading, pi. 42. 

B. (d) In respect of special contract. 

14. So where goods are sold for bill 
at two months, which the vendee re¬ 
fuses to accept, there can be no set off’, 
if the action be brought before the ex¬ 
piration of the two months. Hutchinson 
v. Reid, 3 Campb. 329. Ellenborough, 
C. J. 1813. 

And see Vendor and purchaser, 
C. post. 

15. Where A. delivered goods to B. 
for sale, upon an agreement that B. 
should retain a certain part of the pro¬ 
ceeds against a debt to aim from A. and 
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should pay over the residue to A., it 
was held, that B. could not set off the 
remainder of his debt in n special action 
for a breach of the agreement, in not 
paying over the residue of the proceeds. 
Colson ct alt. assignees of Iluntcr, v. 
Welsh , 1 lisp. 379. Kenyon, C. J. 
1795. 

1G. Where upon a plea of set off 
in debt on bond, the plaintiff takes 
issue upon the sum alleged to be due, 
according to the consideration of tin* 
bond, he is bound to prove a larger sum 
due. Bell v. Shaw, Holt, 293. Gibbs, 
C. J. 1816. 

C. Subject matter op set opp. 

17. A manufacturer who refuses to 
deliver goods ordered, without payment 
or security, may set off the amount as 
goods bargained and sold. Dunmorc v. 
Taylor , Peake 41. Duller, J. 1791. 

18. An overpayment of rent under 
the threat of a distress, cannot be set off 
as money had and received to the 
tenant’s use. Knills v. Hall, 1 Esp. 84. 
Kenyon, C. J. 1794. 

Recognized in Lothian v. Henderson, 
3 11ns. and Pul. 530. 

19. To enable an attorney to set off 
bis fees lie must deliver a bill signed. 
(lulman v. Write! t, I Esp. 4 19. Ken¬ 
yon, C. J. 1796. 

20. But it is not necessary that a 
month should intervene between the 
delivery > f the bill and the trial. Ibid. 

2L Defendant may set off a debt, for 
the recoveiy of which he had brought 
an action againrt the plaintiff before 
any debt had acciucd from him to the 
plaintiff. Knibbs v. Hall , one, Sfc. 
Peake, 210. Kenyon, C.'J. 1794. 

S. C. not S. P. 1 Esp. 84. 

22. When 1 there are reciprocal de¬ 
mands the statute of limitations does not 
attach, though the parties be not 
merchants. Crunch, cxceutrix, Sfc. v. 
Kirhmnn and others, Peake, 121. Ken- 
yor, C. J. 1792. 

23. i Seats, where many years have 
elapsed between the demands of the re¬ 
spective parties. J bid. 

And see these points fully discussed 
in Catling v. Shoulding, 6 T. K. 189; 
2 Saund. 127. n. 6. JSee also Topham 
v. Bruddivk , » Taur*. 572. 
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24. Where there are cross demands 
arising out of one transaction, and the 
plaintiff keeps alive his claim by con¬ 
tinuing down process, the statute of 
limitations will not be considered to run 
against the defendant’s set off. Ord, 
esq. v. Ruspini, 2 Esp. 570. Kenyon, 
C. J. 1797. 

25. Unliquidated damages cannot l* 
set off. Crawford and others v. Stirling , 
4 Esp. 207. Ellenborough, C.J. 1802. 

Arc. Freeman v. Hyett ,«1 Bla. 394; 
DowslanvL v. Thompson , 2 Bla. 910; 
Ilowlett v. Strickland , Cowp. 56; Wa¬ 
ters v. Weigall, 2 Ansk 575; Weigall 
v. Waters, 6 T. R. 488; Gillettv. Maw- 
man, 1 Taunt. 137, 40; ante, Plead¬ 
ing, pi. 41. 

26. A custom in trade to set off da¬ 
mage to gods dyed in the general 
account, is a sufficient defence, without 
previously ascertaining the amount of 
damage. Bamford v. Harris, 1 Stark. 
343. Ellenborough, C. J. 1816. 

N. But in seme cases the amount 
may be recouped from the damages 
sustained by the other party. Dyer, 
2 b; Br. Abr. tit. Abridgment 26; ibid. 
Assize, 140; ibid. Damages, 7, 94, 96, 
99, 132; ibid. Emblements, 11, cites 
24 E. 3.50; ante. Action, E; Agent, 
A. 15; post, pi. 31. 

And see Sherborne v. Sifflun, 3 Taunt. 
525 ; Nichols v. Philips , 3 Anst. 636. 

27. Where A. guarantees the pay¬ 
ment of goods furnished by B. to 0. ; 
and B. upon the insolvency of C., ad¬ 
mits the amount of the goods, and of 
his consequent liability, such amount 
cannot be set off, in an action by A. 
against B. Crawford v. Stirling, uli 
supra. 

28. But if A. and B. settle the amount 
to which the latter will be damnified by 
the insolvency of C., such amount may 
be set off. Ibid. 

29. Scats, if a merely nominal sum 
is carried to acqpunt. Ibid. 

30. In an action by a servant for 
wages, the master cannot set off the 
value of goods lost by the negligence oi 
the plaintiff, although he admitted his 
liability to pay. Le Lott v. Bristow , 
4 Campb. 134. Ellenborough, C. J: 
18 15. 

31. But if it formed part of the ori¬ 
ginal agreement that the servant should 
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pay out of his wages for all his master’s 
goods lost through his negligence, the 
value may be deducted from the wages 
under the general issue. Ibid. 

And see Y. B. M. 33. H. 6. fo. 43, 
pi. 23. 

32. A creditor who borrows money 
of his debtor upon an express promise 
to repay the amount, may nevertheless 
set off his original debt. JLechmere, esq. 
v. Hawkins , gent. 2 Esp. 626. Kenyon, 
C. J. 1798. 

S. P. Taylor v. Okey, 13 Ves. 180. 
And see Eland v. Karr, 1 East, 375; 
Saunderson v. Gouldsb. 80. 

Sed vide ante, B. (d) 14; Fair v. 
M*Iver , 16 East, 130, 8 ; Peele v. I 
Jiorthcote, 7 Taunt. 479. 

33. Assumpsit for goods sold, &c. 

E lea set off and held, that interest on a 
ill of exchange accruing after writ 
sued out cannot he set off, otherwise 
defendant might gain a verdict by de¬ 
lay. Fletcher v. Lee. Ellenborough, 
C. J. Sittings aftei M. T. 1817. 

D. Practice relative to set off. 
D. (a) Form of set off. 

34. Bills of exchange and promissory 
notes paid by the defendant for the 

{ ilaintiff, need not be specially set off. 
t is money paid to the plaintiff’s use. 
Ibid. 

35. And under a set off for money 
had and received, the defendant may 
ive in evidence bills of exchange paid 
y him to the plaintiff, without proving 
that such bills nave been paid, llebden 
v. Hartsink et alt. 4 Esp. 46. Kenyon, 
C. J. 1801. 

36. But where the defendant seeks to 
reclaim an over payment, he will not be 
allowed to surprize the plaintiff by 
giving it in evidence upon a set off for 
money had and received. Hampton v, 
Jarratt , 2 Esp. 560. Eyre, C. J. 1797. 

37. Where in covenant for rent and 
fixtures defendant pleads non est factum, 
he cannot give notice of set off as upon a 
general issue : the set off must be 
pleaded. Oldershaw , executor of Holmes 
v. Thompson ,* 1 Stark. 311. Ellen- 
twroueh, C. J. 1816. 

Ana the court refused a rule for a 
new trial, except upon the terms of 
amending and paying costs. Ibid. 


D. (b) How pleaded with other piety* 

38. A defendant pleading the general 
issue to part of the declaration, and a 
tender to the residue, is entitled to give 
notice of set off. Coulson y. Jones, 6 
Esp. 50. Ellenborough, C. J. 1806. 

39. And semble , that where the ge¬ 
neral issue and also a special plea are 

S leaded to the whole declaration, tH 
efendant is not precluded from giving 
notice of set off, though for the sake of 
convenience it is usual to plead it. Ibid. 

D. (c) Particulars of set off. 

40. Where an order is made on the 
defendant to deliver the particulars of 
his set off forthmth, the plaintiff can¬ 
not, if he has kept the particulars with¬ 
out applying to the court, object at the 
trial tnat they were not delivered till ten 
days subsequent to the order, after the 
plaintiff had subpoenaed his witnesses, 
and the cause stood in the paper for 
trial. Lovelock v. Cleveley, gent, one, 
Sfc. Holt. 552. Gibbs, C.'J. 1817. 

D. (d) Replication. 

(See Appendix.) 

D. (e) Effect of set off upon collateral 
proceedings. 

41. A cross demand pleaded and al¬ 
lowed as a set off, cannot be the, subject 
of a fresh action. Ilennell v. Fairlamb , 
3 Esp. 104. Kenyon, C. J. 1800. 

And see post, pi. 45, Statutes, B.(l). 
42. But if the set off exceed the 
original demand, an action lies for the 
surplus. Ibid. 

43. A defendant is not obliged to set 
off his cross demand, even where he is 
sued for the balance of two separate ac¬ 
counts. Brown v. Pigeon, 2 Campb. 
594. Ellenborough, C. J. 1811. 

And see Middleton v. Hill , 1 M. & S. 
240. 

44. But where the defendant pleads 
the general issue with notice of set off, 
and does not appear at the trial, the 
laintiff may either take a verdict for 
is whole demand, subject to a reduction 
in case the defendant will enter into a 
rule to bring no action for the set off; 
or for the balance, with a special indorse¬ 
ment on the postea. la&ng v. Chat* 
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ham, 1 Campb. 252. Ellenborough, 
C.J. 1808. 

45. Such indorsement mil be a ground 
for staying proceedings in a cross action. 
Ibid. 

And see ante, pi. 41; post. Appendix. 


SHERIFF. 

(And see Arrest, A. (c); Assumpsit, 
pi. 50, 51; Execution.) 

A. His authority. 

B. Duty. 

(a) Return of process. 

(b) Assignment of bail bond. 

C. Liability. 

(a) To the creditor. 

(b) To tlic debtor. 

(c) To their persons. 


A. Authority op sheriff. 

1. Defendant, sued by original, can¬ 

not be arrested between the return day, 
and the quarto die post. Parrot v. Mum- 
ford, sheriff of Kent , 2 Esp. 585. Eyre, 
C.J. Maidstone, 1797. | 

S. P. Bro. Abr. Proces, 169; Clawen' 
v. Ludlow, Moore, 712 ; Ellis v. Jack- 
son, 1 Lev. 143; S.C. 1. Sid. 229; S.C. 

1 Keb. 7 * 8, 805; Loveridge v. Plaistow, 
2H.BU. 29. 

B. Duty of sheriff. 

(And see ante, Arrest, A. (c); As¬ 
sumpsit, pi. 50, 51.) 

B. (a) Return of process. 

(And see ante, Evidence, pi. 8, 9; 

post, Ship, pi. 118, 9; 2 Wms. 

Saund. 47 1, m.) 

2. If the defendant publicly follow 
his usual avocations, and the sheriff 
return non est inventus, an action lies 
against him. Beckford v. Montague, 
esq. sheriff of Wilts, 2 Esp. 475. Ken¬ 
yon, C. J. 1796. 

3. But the jury are not to give damage 
to the whole extent of the debt, where 
.the original defendant is solvent. Ibid. 


And see Alford v. TatneU, 1 Mod. 170. 

4. Where a party appoints his own 
bailiff, the sheriff cannot be ruled to re¬ 
turn the writ. Beckford v. Welby, esq. 
sheriff of Lincoln, 2 Esp. 591. Kenyon, 
C. J. 1797. 

5. P. Hamilton v. Dalziell, 2 Bla. 
95$; De Moranda v. Dunkm, 4 T. R. 


119. 

But see 
T. R. 505. 


Taylor v. Richardson, 8 


4. If, however, the writ be returned, 
the sheriff is liable for an escape. Ibid. 

5. P. admit: .Taylor v. Richardson, 8 
T. R. 505. 

N. An action cannot be maintained 
on a promise to pay‘bailiff for extra 
trouble in making an arrest. Armstrong 
v. Partridge, 2 Wentw. 538, 40. 

And see 2 Rpll. Abr. 266, 1. 10 ; ibid. 
1.50; ibid. Execution, A. (d); 17 Vin. 
Abr. Prescription, H. 1, and K. 2; post, 
Ship, K. pi. 128, 145. 


B. (b) Assignment of bail-bond. 

5. An action for not assigning bail- 
bond is barred by the production of the 
rule for the allowance of bail. Murray 
v. Durand, 1 Esp. 87. Kenyon, C. J, 
17 94. 

6. But the plaintiff may move to set 
aside such rule, if no bail bond was in 
fact taken. Ibid. 

S. P. How v. Lacy , 1 Taunt. 119; 
Bosanr/uct v. Simpson, K. B. Tidd. 239. 

And see Parisnte v. Plumbtree, 2 Bos, 
& Pul. 35; Allingham v. Flower, ibid. 
246; Turner v. Carey, 7 East, 607; 
Jones v. Earner, 3 Aust. 675. 


C. LIabilitV of sheriff. 

C. (a) To the creditor. 

7. To charge a sheriff with money 
levied under a Ji. fa. it is not sufficient 
to show that the levy was made by a 
known officer; the writ or warrant must 
be produced. Wilson et alt. assignees of 
Warner, v. Norman, sheriff of Kent, 1 
Esp. 154. Kenyon, C. T. 1794. 

8. The writ is aot sufficient, the waf- 
rant should be produced. M‘Neil v. 
Perchard et alt. sheriffs of London, 1 
Esp. 263. Kenyon, C. J. 1795. 
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•• n Harm, B^akc, 

174.'S^yon,Cjw 1793. 

* 1L Bi C. obtain credit from A. re¬ 
presenting himself to be JD. C. under 
yrfiich name he is arrested. Though the 
Sheriff would be justified in detaining B. 
C. he is not bound to do so. Morgan v. 
Erydges and another, sheriffs of Mid¬ 
dlesex, 2 Stark. 314. Abbott, J. 1818. 

And the court of K. B. set aside a 
nominal verdict fur the plaintiff. Ibid, 
and 1 B. A. 647. 

12. In an action fora false return to 

mesne process, it is gooddefence to shew 
that the party rescued nimself by force. 
Fermcr v. Phillips, Holt, 537. Gibbs, 
C. J. 1817. < 

And see Com. Dig. Rescous. D. 4; 
R. v. Sheriff of Middlesex, 1B. &A. 190. 

13. An assertion ante litem mntam by 
A. of his property in goods, which the 
sheriff has omitted 1o seize under an 
executrix against him, is evidence 
against the sheriff. Tyler v. Dvhc of 
Ijccds, 2 Stark. ^18. Ellcnborough, 
C.J. 1817. 

14. So an admission by A. of his 
having received notice of dishonour, is 
evidence against the plaintiff, who has 
suffered A. to escape. Williams v. 
Bridges and another, 2 Staik. 42. Ab¬ 
bott,J. 1817. 

15. To connect the sheriff with the 
acts of the bailiff, it was held sufficient 
to produce the writ with the name of the 
bailiff indorsed, and shew that it is the 
custom of the office to indorse the name 
of the officer who is to execute the pro¬ 
cess. Tealby v. Gascoigne, 2 Stark. 
202. Richards, C. B, York Summer 
Assizes, 1817. 

16. S. P. contra Morgan v. Erydges 
and another, late sheriff of Middlesex, 2 
Stark. 315. Abbott, 3. 1818. 

And see IJill v. Sheriff of Middlesex, 
7 Taunt 1. 

17. If the plaintiff rails the bailiff to 
make out their part; of the case, he may 
be cross-examined by the council on the 
other side, though he is himself the real 
defendant. Ibid. 

18. An indorsement on the writ, 
though returned and filed by the sheriff, 
its not evidence to connect him with the 
acts of the officer whose, name is in¬ 
dorsed, without proof that it is the 
hand writing of some person connected 


with the sheriff's officer, or made by 
hig authority. Hill v. Leigh and Reay, 
sheriff of Middlesex , Holt, 216. El- 
lenborough, C. J. 1816. . 

And the court refused a rule, for a new 
trial, 7 Taunt. 8. 

19. The sheriff's return is evidence 
against him only as to those matters 
which the writ requires him to perform. 
Ibid. 

20. But it was held to be sufficient to 
produce the. office copy of the writ re¬ 
turned, with the name of the officer in¬ 
dorsed : it being shewn to be the prac¬ 
tice in the sheriff’s office to indorse the 
nai$c of the officer to whom the warrant 
is directed. 

S. P. Match v. Archer, ibid. down. 63. 

21. S. P. contra Jones v. Wood, esq. 
ami another , 3 Camph. 228. Ellen- 
borough, C. J. 1812. 

22. A paper from the sheriff's office, 
requiring the officer to give instruction 
for making the return, is, however, a 
clear recognition of his authority. Ibid. 

23. No action lies against the sheriff 
for forbearing to levy under a fi. fa. 
Moreland v. Leigh and another, sheriffs 
of London, 1 Stark. 388. Ellenborough, 
O.J. 1816. 

24. Or for not having the money on, 
&c. after levying. Ibid. 

25. After Tetum of levy made, it is a 
good defence for sheriff to shew that he 
has paid qycr to assignees of the original 
defendant. It is not incumbent upon 
the sheriff to apply to amend his return. 
Bridges v. Walford, 1 Stark. 389; in 
uotis. Burrougn, J. Essex Summer As¬ 
sizes, 1816. 

And the. court of K. B. refused a rule 
to set aside verdict, llrid. 

26. In an action against sheriff for ex¬ 
tortion by his bailiff, under 32 Geo. 11. 
e. 28. it was held that an examined copy 
of the precept to the sheriff with the re¬ 
turn eepi corpus indorsed, whereupon the 
bailiff's name appeared, does not entitle 
plaintiff to give parol evidence of the 
warrant, even after notice, to produce it; 
but some recognition by the sheriff of his 
bailiff’s act must he shewn. Martin v. 
Bell and another, 1 Stark. 413. Ellen- 
borough, C. J. 1816. 

27. But the sheriff’s acceptance of 
bail bond from his bailiff’ and return of 
crpi corpus in consequence, is sufficient 
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Evidence of his adoption,'of the bailiff's 


acts. Ibid. 


A 10* 


29; Where a lease and fixtures ardfbailiwick, is Jfct evidence of Notice to 


upder-sheriff.V aj^ent in town* of' 4he 
party’s being' wjtiiip the defendant’* 

_ • _1 • _ j- , _* 1 __ At* ml . • . 


taken in execution, the sheriff is bound 
to sell the fixtures separately, if he can¬ 
not find a purchaser for the whole. 
Barnard and another v. Leigh and 
another; 1 Stark. 43. Ellenborough, 
C. J. 1915. 

20. If lie retains the property in his 
hands on the ground that the sale 
effected by his broker is fraudulent, he 
cannot return “ want of buyers.” J hid. 

30. Under such circumstances, he 

ought, to apply to the court tt> enlarge 
the return. , Ibid. $ 

31. Ihit in an action for a false return 
the inadequate price accepted by the 
broker, together with the- value of the 
fixtures, appears to be the true measure 
of damages. Ibid. 

32. In an action against the sheriff for 
an escape, if the plaintiff aver that the 
the prisoner was indebted to him for 
goods sold, the averment must be strictly 
proved. Barker v. Fenn and Btoxam, 
sheriffs of London, 2 Esp. 477. n. Ken¬ 
yon,’ C. J. 1788. 

Sed vide Gunter v. Cleyton, 2 Lev. 
85. first resolution, contra. 

N. It seems to be sufficient to state 
that the plaintiff had a good cause of ac¬ 
tion against the prisoner, Bentley v. Don¬ 
nelly, 8 T. R. 127.; and a declaration for 
an escape upon final process^ need go 
back no farther than the judgment; Evan 
v. Lloyd ,' "to. El. 877; so after outlawry 
upon me..ne process; Stanton v. James, 1 
Lutw. 108, 10. 

33. In arikictinn against the sheriff for 
money had and received, it is sufficient 
to prove, that the money was laken 
colore officii by a bailiff who had a war¬ 
rant from the sheriff, without shewing 
that, the money has been paid over to the 
sheriff. Jons v. Ferchara, et alt. sheriffs 
of London, 2 Esp. 507. Kenyon, 
C. J. 179C. 

34. In an action against the sheriff 
for not arresting a person on mesne 
process, the plaintiff must prove his 
cause of action against tlie<original de¬ 
fendant in the same manner as he would 
have done in the original suit. Gibbon v. 
Coggon, esq. sheriff of Essex, 2 Campb. 
188. Ellenborough, C. J. 1809t 

35. In such action, notice to the 


the defendant. Ibid. 

36. After a return of fiiri feci, an 
action may be maintained against the 
sheriff for the money levied, without a 
previous demand. Dak v. Birch and 
another, sheriffs of..London, 3 Campb. 
317. Ellenborough, C. J. 1813. 

37. But if the plaintiff’s attorney, 
before action brought, has notice that 
the money lies ready for him, the court 
will stay the proceedings. , Ibid. 

38. The plaintiff in an execution may 
sue the sheriff for money had and re¬ 
ceived, if the latter retain more than his 
poundage, and is not bound to apply to 
the court. Longdill v. Jones, 1 Stark. 
345. Ellenborough, C. J. 1816. 

Acc. Mildmay v. Smith, ^Saund. 243. 

39. The sheriff cannot setup as a de¬ 
fence that the debt on which the judg¬ 
ment was obtained was fraudulent. Tyler 
v. Duke of Leeds, 2 Stark. 218. Ellcn- 
borough, C.J. 1817. 

4U. Where the plaintiff produces the 
writ, the defendant is not,entitled to 
have the return read as part of the do¬ 
cument. Avertf v. Bridges and another, 
2 Stark. 189. ’llolroyd, J. 1817. 

41. But the defendant may prove 
that a rescue was returned. Ibid. 

42. Such return would not, however, 
be conclusive, as between these parties. 
Ibid. 

C. (b) To the debtor. 

43. No action lies against the sheriff 
for extortion committed by an officer 
not named in the warrant, to whose lock¬ 
up-house the parties are brought upon 
being arrested. George v. Ferring et 
alt. sheriff of Middlesex, 4 Esp, 63. 
Kenyon, C.J. 1801. 

44. If, after a false return of nulla 
bona to a writ of fi. fa. the plaintiff take 
the defendant on a ca. sa., he may 
nevertheless maintain an action against 
the sheriff. Wordall v. Smith and ano¬ 
ther, sheriff of Middlesex, 1 Campb. 332. 
Ellenborough, C. J. 1807. 

0 

C. (c) To third persons. 

45. In trespass against a sheriff for 

S 
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seizing goods under a fi. fa. the produc¬ 
tion of the warrant is sufficient, under 
the general issue, to connect the defendant 
with,the act of the bailiff; it lies upon 
the defendant to prove the writ , in sup¬ 
port of a plea justifying under it. Grey 
v. Smith and another, sheriff of Middle¬ 
sex, 1 Campb. 387. Ellenborough, 
C.J. 1808. 

46. A. sued out a fi. fa. against B., 
and employed an auctioneer to sell the 
goods seized by the sheriff. C., a 
stranger, claimed property in the goods 
and obtained a verdict for the amount in 
an action against the sheriff, bailiff, and 
auctioneer, and levied the damaged upon 
the auctioneer. Held, that the auc¬ 
tioneer, not hav'-ig been retained by the 
sheriff, could not maintain an action 
against him on an implied contract of j 
indemnity, or for a contribution, al¬ 
though the sheriff received his poundage, j 
Farebrother v. Ansley and another , late 
sheriff of Middlesex, 1 Campb: 343. 
Ellenborough, C. J. 1108. 


D. Lords of franchises. 

47. A return to the sheriff’s mandate, 
purporting to be made by A., as lord of 
the franchise, is presumptive evidence 
that A. is lord. Tyler v. Duke of Leed , 
2 Stark. 218. Ellenborough, C.J. 1817. 

48. And evidence that B. has made 
the returns as A.’s bailiff during sixteen 
years, fixes A. with the acts of B. Ibid. 


SHIP. 

A. Ownership. 

(a) How acquired. 

(b) How proved. 

(c) Part owners. 

B. Charter party. 

(a) Liability of owner. 

(b) Liability of freighter. 

C. Bill of lading. 

D. Freight. 


E. Passage money. 

F. Demurrage. 

G. Liability of owner. 

(a) To the freighters of goods. 

(b) For repairs, stores, 

(c) For misfeasance. 

H. Liability of master. 

I. Authority of master. 

K. Seamen’s wages. 

L. General average. 

M. Ship-build*. 

(a) Liability for negligence. 


A. Ownership. 

A. (a) How acquired. 

1. A British subject cannot purchase 
a British ship captured by the enemy. 
Woodward v. Larking, 3 Esp. 2S6, 8. 
Eldon, C. J. 1801. 

Scd vide 48 Geo. III. cap. 70; 49 
Geo. III. cap. 41. 

2. Afhip is not of the built of Russia 
within the navigation act, which, having 
been originally constructed in another 
country, was repaired there at an ex¬ 
pense of more than two thirds of her 
value; although, by the law of Russia, 
she was, under these circumstances, to be 
considered a Russian ship, and was ac¬ 
cordingly navigated as such. Bedhead 
and another v. Cater, 4 $ampb. 188. 
Ellenl»orougb, C. J. 1815. 

3. Conveyance of a ship is not void 
because the vendor is stated therein as 
conveying, in the 3d instead of the 1st 
person as in the form directed by the 
act. Taylor v. Kinloch , 1 Stark. 175. 
Ellenborough, C. J. ,1816. 

4. A ship assigned by A. to B. for a 
valuable consideration, is registered in 
the name of B., and a certificate of such 
registry is put on board. She remains 
under the .controul of A. who becomes 
bankrupt. Dub. whether the property 
passes to A.’s assignees; and a case was 
directed. Hay and another v. Monk- 
house and another , Holt. 603. Wood, 
B. Durham. 1817. 


i 
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And see Mair v. Glennie, 4 M. & S. 

2'10; Robinson v. Macdonnel, Selw. 
N. P. 1142; Dixon v. Ewart, 3 Meriv. 
322; 1 Buck. 95, S. C. 

5. Sctnblc, that in cases of extreme 
urgency the captain may sdl the vessel 
for the benefit of the owners. But in 
such a case it must appear that the sale 
was elfected optirnd five; and it is suf¬ 
ficient to throw a suspicion on the trans¬ 
action, that one of the surveyors em¬ 
ployed became a sub-purchaser. Hay- 
man v. Mol tan, Kirby, ct alt. 5 Esp. 65. 
Ellenborough, C. J. 1803. 

5. C, Abbott, L. S. 7. 

And see mkdrews v. Glover, Abbott, 
L. S. 9; 161 X 252 . 

6. He cannot sell the cargo at a foreign 
port, on the ground that if" has become 
impossible to prosecute the voyage, and 
that this is the most beneficial course 
for the owner. Wilson v. Millar and 
others, 2 Stark. 1. Ellcnborough, C. J. 
1.816. 

And the court refused a rule for a new 
trial. Jhid. 

And sec Abbott, L. S. part 1, chap. 1, 
sect. 2. 

7. Where a vessel is recaptured, the 
mate, in the absence of the master, may 
hypothecate the ship, to pay the salvage. 
Pariretcr v. Todhnntcr, 1 Campb. 541. 
Ellenborough, C. J. 1808. 

8. Or he may sell a part of the cargo. 
Ibid. 

And see The Gratitndine, Mazzola, 3 
Rob. A. R. 240; Abbott, L. S. 153; post, 
pi. 108, iO‘J, 110, 111. 

A. (b) Haw proved. 

9. In trover for a ship, if the plaintiff 
produce the original rogister,and attempt, 
unsuccessfully, to deduce a title under 
it, he cannot afterwards rely upon his 
possession. Skerriff v. Cadell, 2 Esp. 
617. Kenyon, C.'.1. 1797. 

10. The bill of sale of vessels em¬ 
ployed exclusively in inland navigation, 
need not be registered. Laroche, bart. 
and others, v. Wakeman and another, 
Peake, 140. Kenyon, C. J. 1792. 

11. Where every thing required to he 
done by the owners in order to transfer 
their interest is regularly performed, the 
neglect of the custom-house officer in 
London, in making the proper entries, 
will not avoid the sale, or rendei them 
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liable as owners to a third person. 
Rntchford v. Meadows ct alt. 3 Esp. 69. 
ftdon, C.J. 1799. 

And sqc Heath v, Hubbard, 4 East, 

110, 58 ; liloxam v. Jlubbard, 5 East, 
407; S. C. 1 Smith, 487, 90; Under¬ 
wood v. Miller, 1 Taunt. 387; Hubbard 
v. Jajinstonc, 3 Taunt. 177, 208; Addis 
v. Raker, 1 Anst. 222, 

12. Where a ship is purchased by a 
British subject from a foreigner, the 
production,of the copy of the register 
«rom the custom-house in which the 
vendee is stated tq l>e the owner, is evi¬ 
dence of property, without producing 
the bill of sale. Woodward v. Larking, 

3 Esp. 287. Eldon, C. J. 1801. 

13. To prove the transfer of a ship in 

France, where it is the usage to lodge 
the bill of salv. with an officer, and to 
obtain a copy from a notary, such 
copy is evidence without proof of its 
having been examined with the original. 
Ibid. * 

14. Semble, that the adjudication of 
a prize court acting in a neutral country 
under a commission from a belligerent, 
if acquiesced in by the neutral, is suffi¬ 
cient to vest the property of the prize in 
the captor. Smith v. Surridge, 4 Esp. 
25, 7. Kenyon, C. .1. 1801. 

15. Contra, Donaldson v. Thompson , 
1 Campb. 429. EUeuboTough, C. J. 
1808. 

16. A state is neutral where the form 
of an independent neutral government 
remains, though the country be occupied 
by the forces of a belligerent. Ibid. 

And see Havelock v. Rochwood, 8 
T. R. 72, 68, 74 ; theFlad Oycn, Mar¬ 
tinson, ibid. 270, n. and 1 Rob. Adm. 
Rep. 135, 40, 4 ; the Christopher, Sly- 
booin, 2 ltob*A. R. 209; the Harmony, 
ibid. 210, li. , Oddy v. Rovill, 2 East, 
473. 

17. A bill of sale made to a person in' 
trusi for certain unnamed underwriters, 
is not primd facie void, as contrary to 
the register acts. Heath v. Hubbard, 4 
Esp. 205. Ellenborough, C. J. 1802. 

And the court refused to set aside the 
verdict, ibid, and 4 East, 110. 

18. Stmble, that an affidavit for re¬ 
gister made by A. and B., stating that 
A., Ik, and C. are the owners, is not 
evidence to affect C. Dilchbum v. 
Spracklin, Diqtjby, "Baker, and Saun- 

S 2 
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ders, 5 Esp. 31. Ellenborough, C. J. 
1803* 

19. Held, that a register in the names 
of A. and B., obtained on the oath of 
A. is primd facia- sufficient to charge 
both as owners. Stokes v. Came and 
others , 2 Campb. 339. Ellenborough, 
C.J. 1809. 

20. But it appears to be now settled 
that the register is in no case evidence of 
ownership against a parly who is not 
shewn to be apprized of its. existence. 
Frazer v. Hopkins and Long, 2 Campb. 
170. Mansfield, C. J. 1809. 

The court refused a rule to set aside a 
nonsuit; ibid, and 2 Taunt. 5. 

And sec Tinkler v. Walpole, 14 East, 
226; Abbott, L. S. 85; post, 102,112,3. 

21. In an an action against A. and B., 
owners of a ship, it is prima facie evi¬ 
dence of*.ownership to put in an under¬ 
taking to appear for them, given before 
the commencement of the action by the 
person who subsequently acted as their 
attorney in deicnding it, in which he 
describes them as owners. Marshall 
and another v. Cliff and another, 4 
Campb. 133. Ellenborough, C. J. 1815. 

A. (c) Part owners. 

(And sec post, pi. 100.) 

22. A managing part-owner possesses 
no implied authority to bind his co-part- 
owners by an order for insurance. Bell 
v. Humphries and others , 2 Stark. 345. 
Ellenborough, C.J. 1818. 

And see Campbell v. Stein, 6 Dow. 
135. 

23. But whore they are also general 
partners, an order given by one binds all. 
Hooper and another v. Lush/ and others, 
4 Campb. 6G. Ellenborough, C. J. 
1814. 

24. And it was ruled that one part- 
owner has power to pledge the joint 
credit for repairs. Glcadon v. Tinkler 
and others. Holt, 586. Kicbards, C. B. 
York, 1817. 

25. And it was held that evidence of 
an express discharge from acting as ma¬ 
naging owners and ordering repairs was 
inadmissible, unless communicated to 
'the plaintiff. Ibid. 

26. A bill delivered by plaintiff, an 
attorney, for business done in respect of 
the ship, in which he charges tne de¬ 


fendant with 3-7th of the amount, is 
primA facie evidence against the plaintiff 
that the action is brought to recover the 
defendant’s share only'. Pasmore, gent. 
v. Bousfield, 1 Stark. 2$6. Ellenbo¬ 
rough, C. J. 1816. 

27. But where the several part-owneTS 
employ a joint agent, they are jointly 
liable for the whole. Ibid. 

28. If the defendant pleads in abate¬ 
ment the non-joinder of the assignees of 
his co-promisor, the assignment must 
be proved, unless the fact has been ad¬ 
mitted by the plaintiff. Ibid. 

29. The omission of th^mme of one 
of- the assignees would ft®fy the plea. 
Ibid. 

30. A part-owner ordering supplies 
iu his own name, cannot plead the non¬ 
joinder of part-owners, of whose exist¬ 
ence the plaintiff' was not apprized. 
Baldncy and another v. Ritchie, 1 Stark. 
338. Ellenborough, C. J. 1816. 

S.P. Doo v. Chippenden, Abbott, L. S. 
part 1. chap. 3. sect, 8. Sed vide Du¬ 
bois v. Ludert, 1 Marsh. 246. 

B. Charter party. 

(And see ante. Agent, pi. 90; Con¬ 
dition s precedent, pi. 1; In¬ 
surance, pi. 163.) 

B. (a) Liability of freighter. 

'*■ (And see post, F.) 

31. A freighter omitting to supply a 
cargo is liable for the freight of an aver¬ 
age cargo of the articles with some of 
which he engaged to fill the ship. Tho¬ 
mas v. Clarke and Todd, 2 Stark, 450. 
xlbbolt, C. J. 1818. Post. pi. 37, 39. 

32* The dead freight is to be calcu¬ 
lated according to the actual capacity of 
the vessel. The owner is not bound by 
the number of tons burthen mentioned 
in the charter-party, unless the misre¬ 
presentation were fraudulent. Ibid. 

33. Where, in the commencement of 
the instrument, A. proposes to contract 
for himself and his partner B., the part¬ 
nership is bound, although the word 
“ freighter,’ ’ in the singular, is used 
throughout. Ibid. 

34. If a ship chartered for a voyage 
of trade or warfare be lost on a voyage 
of discovery , undertaken without the 
consent of the owners or their agen+. 
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case will lie against the freighter. 
Lewin and others v. East India Com¬ 
pany, Peake, 241. Kenyon, C. J. 1794. 

35. So if the consent of an agent and 
part-owner he, obtained by collusion 
with the freighter. Ibid. 

S. C., upon a second trial between 
the parties, Abbott, L. S. 2S1. 

36. Where a ship, let to freight for 
so much per ton per month, for such 
time as shp shall be employed and en¬ 
gaged by the freighter, is detained be¬ 
fore the conclusion of her employment, 
for a supposed breach of blockade, in 
attempting, Jay the direction of the su¬ 
percargo, tiXnter the blockaded pott, 
the owners are entitled to be paid for 
the time of such detention. Moorsom 
v. Greaves and others , 2 Campb. 627. 
Ellenborough, C. J. 1811. 

37. A freighter covenanting to pro¬ 
vide a Full and complete cargo, consist¬ 
ing of “ copper, tallow, and hides, or 
other goods,” is not bound to provide 
any copper; although, from the want 
of it, the ship is obliged to keep in her 
ballast and does not make so advan¬ 
tageous a freight as she otherwise would. 
Moorsom y. Page , 4 Campb. 103. El¬ 
lenborough, C. J. 1814. 

38. Under a covenant “ to pay 
frc’g'it on skins,by the pound,net weight, 
at the King’s beam,” freight is due on 
the outside skins in which the packages 
are contained. Ibid. 

39. A c( vonant to supply a fall cargo 
of cotton, and to pay freight at certain 
rates for round bales and compressed 
hales, is. broken, if from omitting to re- 
compress the baits, according to the 
custom of the port of lading, the vessel 
has not a sufficient cargo; and the 
freighter will be liable for dead freight. 
Benson v. Schneider and others. Holt, 
416. Burrough, J. 1816. 

And the court of C. P. discharged 
a rule for a new trial. Ibid. 

B. (b) Liability of oumcr. 

40. An exception of the owner’s lia¬ 
bility of “ perils of the scat” covers a 
loss arising from the vessel’s running 
foul of another by misfortune. Buller 
and others v. Fisher and others , 3 Esp. 
67. Kenyon, C. J. 1799. 

S. C. Abbot., L.S. 266, 8. 


Acc. Pickering v. Barclay, 16 Vin. 
203; S. C. 2 Roll. Abr. 248; S. C. 
Style, 132. 

And see Barton v. Wolliford , Comb. 
56; Dig. 4. 9. 3. 1; Dig. 9. 2. 29. 2, 
et 4. l’othicr, Contrats de Louage ma¬ 
ritime, part 2. sect. 2. num. 155. 

4J. A covenant that the vessel shall 
be provided with every thing needful and 
necessary for the voyage, extends to a 
bill of health. Coster ton v. Levy, 1 
Stark. 212» 4 Campb. 389, and Holt, 
167. Gibbs, C. J. 1819. 


C. Bill of lading. 

42. If a bill of lading contain a me¬ 
morandum, “ to be dischaiged in 14 
days, or pay five guineas a day demur¬ 
rage,” evidence of usage may be ad¬ 
duced to shew that working days, and 
not running days, are meant. Cochran 
v. Bctbcrg ct ali. 3 Esp. 121. Eldon, 
C. J. 1800. 

And see Donaldsonv.Forster, Abbott, 
L. S. 222. 

43. The acceptance of goods creates 
an implied contract to fulfil all the sti- 

{ tulations on the part of the shipper and 
tis consignee or assigns, contained in the 
bill of lading. Dobbin v. Thornton, 6 
Esp. 16. Ellenbcrough, C. J. 1806. 

Acc. Lees v. Fates, 3 Taunt. 387,94; 
Jcsson v. Solly, 4 Taunt. 52. And see 
post, D. (a); Grote v. Milne , 4 Taunt. 
133 . 

44. But where the captain of a vessel, 
chartered at a gross sura, signs bills of* 
lading for the cargo, at a rate of freight 
amounting to a less sum, the ship owner 
has no lien beyond the freight specified 
in the bills of iading. Mitchell v. Scaifc, 

4 Catupb. *98. Ellenborough, C. J. 
1815. 

45. The indorsee of a bill of ladihg, 
without notice of any circumstances 
which render it not fairly and honestly 
assignable, may recover in trover 
against the vendor who has stopped the 
goods in transitu ; although ne may 
have known that the consignee had 
merely accepted a bill for the amount^ 
which was running at the time of the 
indorsement. Cuming v. Brown, 1 
Campb. 104. Ellenborough, C.. J. 
1807. 
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And the court discharged a rule for a I transaction. C. cannot claim the goods 
new trial. Ibid. 180, c. and 9 East, 506. from the vendee of B. Dick v. Lums- 


And see Appleby v. Pollock , Abbott, 
L. S. 394; Wright v. Campbell, ] Bla. 
628; S. C. 4 Burr. 2046; Newsrn v. 
Thornton , 6 East, 16 ; S. C. 2 Smith, 
207. f 

46. But he cannot recover damages 
beyond the amount of his actual ad¬ 
vances. Ibid. 

47. A bill of lading, whereby the' 
captain undertakes to delivefthc cargo 
to the shipper or his assigns, is not 
transferable by a mere indorsement 
without consideration. Waring v. Cox , 

1 Campb. 369. Ellenborough, C. J. 
1808. 

48. And such an indorsement, though 
made by the consignor for the purpose 
of stopping the goods m transitu, gives 
no right of action to the indorsee against 
the captain. Ibid. 

S. C. Abbott, L. S. 227. 

49. A. draws a ’ ill of exchange on 
J. S. payable to the order of B. which 
he remits to B. with a bill of lading of 
coffee, which has a special indorsement, 
directing and apfkrinting the goods to be 
delivered to J. S. in case he shall accept 
and pay the draft, if not, to the holder 
of the draft. The draft and bill of 
lading are sent to J. ^ who accepts, but 
does not pay. In the mean time he in¬ 
dorses the bill of lading for a valuable 
consideration to C. Held, that B., the 
holder of the dritft when it was disho¬ 
noured, might maintain trover for the 
^coffee against C. Barrow v. Coles, 3 

Campb. 92. Ellenborough, 0. J. 1811. 

Sedvide4 East,219, Coxcv. Harden; 
1 Smith, 20, S. C.; Waller v. Montgo- j 
mery, 3 East, 585, 9, 90, *1, 2; Anon. 
Paley, 243; Siffken v. Wray, 6 East, 
371; S. C. 2 Smith, 180. 

50. The right to stop in transitu is 
not taken away by an assignment of the 
bill of lading for a valuable considera¬ 
tion, with notice of llie insolvency of 
the consignee. Virtue and another v. 
Jewell, 4 Campb. 31. Ellenborough, 
C. J. 1814. 

51. A. ships goods and,sends the bill 
of lading to B., whom he desires to dis¬ 
pose of the goods; but be omits to in¬ 
dorse the bill of lading. He afterwards 
sends an indorsed bill of lading to C., 
who has given value, after notice ofj 


den, Peake, 189. Kenyon, C. J. 1793. 

52. Where the freight is tendered 
and the consignee is ready to take the 
goods over the ship’s side, the master 
cannot detain the goods for half-wharf¬ 
age, which he is himself liable to pay 
in respect of goods so delivered, as a 
compensation for the advantage which 
the vessel derives from being moored at 
the whaif. Bishop and others v. Ware, 
3 Campb. 360. Ellenborough, C. J. 
1813. 

‘ And see Sycds v. Hay, 4^T. R. 260, 
where this claim is called moorage-duty. 

53. Merchants receive a bill of lading 
from a stranger who requests them to 
effect insurance; declining the trans¬ 
action, they indorse the bill of lading to 
a friend of the consignor, who fails. 
The merchants arc liable for the value. 
Corlctt v. Gordon and another, 3 Campb. 
472. Ellenborough, C. J. 1813. 

54. A regular bill of lading is made 
out, charging the usual freight, but the 
merchant agrees with the captain to pay 
him 1001. in case the goods are smuggled 
into Russia; this sum may be lecovercd 
on the common count for freight. Med¬ 
ley v. Lapage, Holt, 392. Park, J. 
*816. 

D. Freight. 

(And set ante, Condition prece¬ 
dent, A. 1.2; Agent, pi, 90; In¬ 
surance, pi. 199.) 

JD. (a) By whom payable. 

55. Held, that where the master 
waves his lien for the freight by parting 
with the possession, he must resort for 
payment to the original consignee, or 
first indorsee of bill of lading, if made 
to shipper’s order, and that lie cannot, 
where the original consignee or first in¬ 
dorsee is known, sue the party lo whom 
such consignee transfers his interest in 
the goods. Artaza v. Sma/lpiccc, 1 Esp. 
Kenpon, 0. J. 1793. 

S. P. the Theresa Bonita, IJc Jong. 4 
Rob. A. R. 236. 

56. But in a late case, where the goods 
were deliverable to the' order of A. or 
his assigns, and the bill of lading was 
indorsed bv A. to B., and by him to C.’, 
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to whom the goods were delivered, it 
was held, tliatC., by becoming assignee 
of the bill of lading, and receiving the 
goods , had adopted the contract. Cock 
v. Taylor and another , 2 Campb. 537. 
Ellenborough, V C. J. 1811. 

And the court of K. B. refused a rule 
to set aside a verdict for the master, and 
denied the case of Artaza v. Smattpicce , 
13 East, 399; S. C. Abbott, L. S. 296. 

57. So, although the indorsee re- 
ceives'the goods from the London Docks, 
and pays over the proceeds to the in¬ 
dorser before freight is demanded. Bell 
and another v. Kymcr and others, 3 
Campb. 549. Mansfield, C. J. IS 13. 

And the court of C. 1 J . (Gibbs then 
being C. J.) discharged a rule for a new 
trial. 

And sec Wilson v. Kymcr, 1 M. & S. 
157; Moorsom v. Kymcr, 2 M. & S. 
303; S. C. 3 Campb. 549, n.; post, E. 
pi. 75. 

58. Held, that the shipper of goods, 
part of which have been wrongfully sold 
by the captain, may set-off the value of. 
those sold against the claim of freight,! 
waivding the tort; and that even against 
the assignee of the freight. Campbell v. J 
Thompson, l Stark. 490. Ellcnborough, 
C. J. 1816. 

D. (b) When due. 

59. A clause in a bill of lading ac¬ 
knowledging that freight has been paid 
at the port, of lading, or that freight is to 
be paid there, will not subject the ship¬ 
per to the payment of freight, if the 
vessel be lost on the voyage. Mashiter 
v. Butter and another, 1 Campb. 84. 
Ellcnborough, C. J. 1807. 

60. And if the freight have been paid 
at the time of shipping the goods, it may 
be recovered back. ibid. 

Cont. Anon. 2 Show. 283, 3d resolu¬ 
tion. And see dictum of Chambre, J. 
in Blakcy v. Dixon, 2 Bos. & Pul. 
321; Andrew v. Moorehouse, 1 Marsh. 
122 . 

61. Vreight cannot be recovered where 
the stipulated voyage has not been per¬ 
formed ; and a promise to pay the master 
a compensation, pro raid, for carrying 
goods a part of the voyage, will not be 
implied, unless they arc voluntarily ac¬ 
cepted by the consignee at a place short 


of the port of destination. Osgood v. 
Groning, 2 Campb. 466. Ellenborough, 

j Ci Ji 1810 . 

! 62. Taking possession of goods on the 

behalf of the consignee by consent, with¬ 
out prejudice to the rights of the parties, 
after a bill for an injunction to rcstain 
the Vnaster from tortiously disposing of 
them, is not such a voluntary acceptance. 
Ibid. 

63. The owner of a foreign vessel 
bringing goods to this country in viola¬ 
tion of the navigation act, cannot reco¬ 
ver freight. Blank v. Solly, Holt, 554. 
Gibbs, C. J. 1817. 

64. Although the defendants accepted 
the cargo on a treasury order, directing 
the cargo to be restorca on condition of 
its being exported. Ibid. 

And the court discharged a rule for a 
new trial, 1 Moore, 531. 

And see Muller v. Gernon, 3 Taunt. 
394. 

S. C. Abbott, L. S, 338,40. 

'65. A covenant for payment of freight 
on delivery of goods is not discharged by 
the master’s taking from the freighter’s 
agent, a bill on a thircLperson which is 
not duly paid, although the agent fail 
with the amount of freight in his hands. 
Marsh v. Pcdder and others , 4 Campb. 
257. Gibbs, C. J. 1815. 

66. Seais, if a cash payment being 
offered, the master prefers a bill. Ibid. 

| 67. Held, that a captain who enters 

personally into engag|pents on account 
of his ship, has a lien upon the freight 
for his disbursements, the amount of 
I which he may recover from a consignee, 
who pays the freight to the owner after 
notice of the captain’s claim. White v. 
Baring, et alt. 4 Esp. 22. Kenyon, 
C. J. 1801.* 

Contra. ITusscy v. Christie, 9 East, 
426 ; 8. C. 13 Ves. 594 ; Smith v. 
Plummer, 1 H. & A. 575. 

68. A policy on money lent to the 
captain, payable out of the freight, is 
i illegal upon the face of it; and the as¬ 
sured can neither sue for the loss, nor 
recover back the premium. Wilson v. 
Royal Exchange Assurance Company, 2 
Campb. 620. Ellenborough, C. J. 1811. 

Sed vide Kiny v. Glover, 2 N. It. 200’. 

And see Potnier Traite du Cont rat 
d’Assurance, cli. 1. sect. 2. num. 36, 9. 

69. The payment of freight is not to 
be guided by the weights expressed in 
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the margin of the bill of lading, but by 
the actual weights at the King’s beam. 
Geraldes v. Donison, Holt, 346. Gibbs, 
C.J. 1816. # 

70. And if the consignee, in order to 
obtain possession of his goods, pay ac¬ 
cording to the gros^ weights, he may re¬ 
cover the difference. Ibid. •/ 


E. Passage money. 

♦ 

71. Where on a voyage from London 
to the West Indies it is usual to pay the 
passage money, money so paid cannot 
be recovered in the event of the loss of 
the vessel on her w y to an out-port, 
which is the ultimate point of departure. I 
Gillan, widow, v. Simpkin , 4 Camph. 
241. Gibbs, C. J. 1815 

And see Andrew v. Moorhov.sc, 5 
Taunt. 435. 

72. The master of a vessel has a lien 
upon the luggage of . passenger for the 
passage money, whether the price have 
keen settled between the parties ov not; 
but he has no right to detain the per¬ 
son of the passenpr, or the clothes which 
he is actually wearing. Wolf v. Sum¬ 
mers, 2 Campb. 631. Lawrence, J. 
1811. 

And see Abbott, L. S. part 111. cap. 
3. sect. 11. 

73. Where the captain dies before 
the commencement of the homeward 
voyage, his estate#® entitled to the be¬ 
nefit of any contract he may have en¬ 
tered into for the conveyance of passen- 

t gers. Siordct and another , extrutors, 
«$'c. v. Brodie, 3 Camph. 253. Bayley, 
). 1812. 

74. But after his death, contracts 
made by his successor are for his own 
benefit. Ibid. ' 

F. Demurrage. 

(And see Brovnkerw. Scott , 4 Taunt. 1.) 

^ 75. A vessel chartered from A. to B. 
to be allowed 41 days at A. and B. and 
to pay demurrage for every day beyond, 
is not liable for demurrage in respect of 
a detention at an intermediate port. 
Marshall v. De la Torre, t Esp. 367. 
Kenyon, C. J. 1795. 

Sed vide Donaldson v. Forster, Abbott, 
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L. S. 225; Lannoy v. Werry , 2 B«v 
Pari. Ca. 60; Jamieson v. Laurie, 6 
Bro. Pari. Ca. 474. 

76. Detention of vessel ex delicto, will 
not support a general count for demur¬ 
rage. Harrison v. Wilson^ 2 Esp. 708. 
Kenyon, C. J. 1798. 

And see Lnddard v. Lopes, 10 East, 
526. 

77. Evidence of usage is admissible 
to shew that where a vessel is to be dis¬ 
charged in 14 days, or pay five guineas 
a day demurrage, working days and not 
running days are to be understood. 
Cochran v. Retbcrg et alt. 3 Esp. 121. 
Eldon, C. J. 1800. 

78. In an actioif for demurrage, ac¬ 
cording to the terms of a bill of lading, 
“ to deliver to order or assigns,” it was 
held, that by accepting the goods, the 
party hinds himself to the performance 
of all the conditions of the bill of lading. 
Dobbin v. Thornton, 6 Esp. 16. Ellcn- 
borough, C. J. 1806. 

And see ante, D. 53 ; Jesson v. Solly, 
4 Taunt. 52. 

79. Goods are consigned by the bill 
of lading to merchants whose residence 
is known. No notice to them of the ship’s 
arrival is necessary to render them 
liable for demurrage. Ilarman v. Mant 
and others, 4 Camph. 161. Gibbs, C.J. 
1815. 

80. A fortiori where the consignees 
are indotsgls of the bill of lading. Har¬ 
man v. Clarke anti others, 4 Campb. 139. 
Gibbs, C.J. 1815. 

81. W T hcre, by the terms of a charter- 
party, the freighter is allowed 40 days 
after reporting at the custom-house to 
unload the vessel, with the option of 
keeping her 10 days more at 51. per day 
demurrage, the demurrage attaches 
where the vessel is detained beyond the 
40 days, though prevented from dis¬ 
charging by the crowded state of the 
London Docks. Itandall v. Lynch , 
Campb. 352. Ellenhorongli, C.J. 

And see Struck v. Tenant, Abbott, 
L. S. 196; Leer v. Vales, 3 Taunt. 387. 

82. In a general ship, if the consignee 
by the bill of lading undertake to pay 
demurrage, it is no excuse that he was 
prevented from taking his goods, by the 
circumstance of their being stowed un¬ 
der the goods of other consignees. 
Harman v. Gundolph, Holt, 35. Gibbs* 
C. J. 1815. 
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83. It is no defence to an action for 
demurrage that the delay arose from an 
unlawful act of custom-house officers. 
Bessey v. Evans, 4 Campb. 131. El¬ 
lenborough, C. J. IS 15. 

84. And iPthe detention extend be¬ 
yond the ten days, the owner may re¬ 
cover the subsequent demurrage upon 
the freighter’s implied covenant, to re¬ 
deliver the vessel at the expiration of 
that time. 

S. C. in K. B. upon a motion in arrest 
of judgment. Ibid, and 12 East, 179. 

85. And primd facie the sum agreed 
upon for the stipulated days of demur¬ 
rage, shall be the measure of the com¬ 
pensation for the dlbscquent detainer. 
But it is open to the respective parties 
to shew, that greater nr less damage has 
been sustained. Moorson v. Bell, 2 
Campb. 616. Ellenborough, C. J. 
1811. 

86. Where, however, the vessel was 
to unload “ within the usual time,” and 
it was averred and admitted that the 
usual time was seven days, but it ap¬ 
peared that, on account of the crowded 
state of the London docks, she coidd not 
be discharged till two months after her 
arrival, that if the duties had been im¬ 
mediately paid upon the cargo, which 
consisted of wines, it might have been 
landed sooner, but that such large car¬ 
goes had always been bonded, it was 
ruled, that the defendant had not broken 
his covem.'it. ]lodgers v. Forester, 2 
Campb. 4 1 '.}. Ellenborough, (J. J. 1810. 

87. Su where a bill of lading is silent 
as to the tune within which the goods 
are to he unloaded, no action will lie 
upon the implied undertaking to unload 
them within the usual time, where the 
consignee Ls prevented from doing so by 
the state of the docks, without any fauit 
of his own. Burmcslcr v. Hodgson , 2 
Campb. 488. Mansiicld, C. J. 1810. 

88. Thu consignee is liable for the 
delay occasioned by the necessity of ap¬ 
plying to the treasury for a licence to 
land particular goods. Hill v. Idle, 4 
Campb. 327, 1 Stark. 111. EUenbo- 
rougli, C. J. 1815. 

89. So where a certain number of 
days is allowed iu a charter-party for 
loading, the freighter is liable for a sub¬ 
sequent detention for that purpose, 
though the loading w : thin the specified 
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period was rendered impossible by the 
weather. Barrett v. Dutton and an¬ 
other, 4’Campb. 335. Gibbs, C. J. 
18!5. • 

S. 1’. Thompson v. TFagncr, tb. (n). 
Kenyon, C. J. 1801. 

. 90. But the freighter is not liable for 
a delay in obtaining her clearances, 
which it is the business of the ship¬ 
owner to procure. Barret v. Dutton 
and another, 4 Campb. 335. Gibbs, 
C.J. 1815. 


G. Liability of owner. 

G. (a) To the freighters of goods. 

91. An owner covenants that the 
vessel shall be furnished with every 
thing needful and necessary for the 
voyage, is bound to furnish her with any 
document (a hill of health) which is re¬ 
quired for her immediate admission into 
the port mentioned in the charter-party. 
Levy v. Costerton, 4 Campb. 389. 
Holt, 1G7. Gibbs, C. J. 1816. 

92. Where a ship has been adver¬ 
tised for a particular t&yage, the owner 
is bound to give notice of any intended 
alteration to every shipper. Peel v. Price, 
4 Campb. 243. Gibbs, C. J. 1815. 

93. The owners of goods captured in 
consequence of a deviation, are entitled 
to recover from the owners of the ship 
only the prime cost with the shipping 
charges, and not the expense of effecting 
insurance upon them. Pdfrker and 
others v. James and another, 4 Campb., 
112. Ellenborough, C. J. 1814. 

• 94. Although there be proof that the 
goods, at the time of the loss, were in- 
nanced in falue beyond their first price. 
Ibid. 

95. The owner of’ a vessel let to 
freight for a particular voyage, is not 
liable on the contract of the master, for 
the non-delivery of goods; the latter, 
though originally appointed by the 
owner, must he taken, pro hdc vice, to 
be the agent of the freighter only. Jantes 
v. Jones and another , 3 Esp. 27. Ken¬ 
yon, C. J. 1799. 

8. C. more ful y reported, Abbott, 
L. S. 23. 

96. The non-arrival furnishes no 
ground for presuming negligence. Boy - 
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son v. Wilson, l Stark. 236. Ellen- 
borough, C, J. 1816. 

07. There is no implied undertaking 
on the part .#• the owner that a bill 
drawn by the master on a third person, 
for advances for the ship’s use, shall be 
honoured. Harder v. Brotherstonc and 
another, 4 Campb. 254. Gibbs, C. f J. 
1815. 

98. A chartered ship is in want of 
money for necessary disbursements. A. 
being shewn the freighter’s covenant to 
furnish what money might be required 
for the necessary disbursements of the 
ship, advances the requisite sum and 
takes a bill drawn by the master on the 
freighter, Held, that on this bill being 
dishonoured, the owner was not liable 
for any part of the amount. Harder v. 
Brotherstonc and another, 4 Campb. 255. 
Gibbs, C. J. 1815. 

Vide Cary v. White , 1 Bro. Par. Cas. 
284, first edition5 vol. 325, of second 
edition. 

* 

G. (b) For repairs, $v. 


others , 5 Esp. 122. EUenboreugh, C. 
J. 1804. 

And see Smith v. De Silva, Cowper, 
469; ante, Partners, pi. 70. 

104. An agreement between a lighter¬ 
man and his owner, that the former 
Shall receive one half of the net profits, 
makes them jointly liable for repairs. 
Dry v. Boswell, 1 Campb. 329. Ellen- 
borough, C. J. 1808. 

105. But if the agreement be, that 
the lighterman shall retain one half of 
the gross proceeds for his labour, he can 
be charged upon his own contract only. 
Ibid. 

And see ante, Partners, pi. 2, 3, 4, 
5, 9; Appendix. 

106* Where a vessel is bound for a 
port in which a bill of health is always 
required, the owners are liable for the 
expense and delay occasioned by the 
want of such a document, under a cove¬ 
nant with the freighter that the vessel 
shall be sufficiently furnished with every 
thing needful for the voyage in question. 
Lew v. Costerton, Holt, 167. Gibbs, 
C. J. 1816. 


99. Semble, that an affidavit for regis¬ 
ter, made by B., which affirms that A. 
and B. are owners, is not evidence 
against A. Ditchbwrn v. Spracklin and 
others, 5 Esp. 31. Ellenborougli, C. J. 
1803. 

And see antc^ Evidence, pi. 289; 
Partner, pi. 

100. To an action against A. for stores 
supplied, he pleads the non-joinder of 
'B. in abatement. The register is not 
evidence that A. and B. are co-owners. 
Flower v. Young, 3 Campb. 240. El - t 
lenborough, C. J. 1812. 

S. C. Abbott, L. S. 86. 

101. S. P. Smith v. Fuge. 3 Campb. 
456. Ellenborcrtjgh, C. J. ml 3. 

And see Tinkler tor. Walpole , 14 
East, 226; M'Ivcr v. Hnnkle, 16 East, 
169. 

102. In an action on a policy if in¬ 
surance, the register is no evidence of 
interest. Pirie v. Anderson, 3 Campb. 
242. C.P. M.T. 18 J 2. 

103. Where a person who has fur¬ 
nished a vessel with cordage, takes a 
bill for the amount from the managing 
owner, and renews that bill upon its be¬ 
ing dishonoured, the, other part-owners 
are discharged. Reed v. White and 


107. It is no excuse for the non-deli¬ 
very of goods agreeably to the bills of 
lading, that the vessel was wrongfully 
detained for a supposed violation of the 
revenue laws. Tnc ship-owner has his 

I remedy over against the officers. Gos¬ 
ling v. Higgins, 1 Campb. 451. Ellen- 
borough, C. J. 1808. 

S. P. as to demurrage, ante, F. 83. 

108. Under circumstances which ren¬ 
der it very improbable that a vessel will 
be able to reach her port of destination, 
"the captain possesses no implied autho¬ 
rity to sell the cargo on account of the 
shippers; and such a sale, though made 
botiA fide with a view to the interest of 
the concerned, is a tortious conversion. 
Van Omcron v. Dowick and others, 2 
Campb. 42. Ellenborough, C. J. 1809. 

109. S. P. recognized in Joseph and 
others v. Knox, 3 Campb. 332. Ell&n- 
borough, C. J. 1812. 

110. lie has no right to sell any part 
of the cargo, without urgent necessity, 
Campbell v. Thompson, 1 Stark. 490. 
Ellcnborough, C. .1. 1816. 

And see ante, pi. 5, G, 7, 8. 

111. The parties whose goods are 
sold may set off’ the value even against 
an assignee of the freight. Ibid. 
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112. In an action for stores furnished not execute a regular assignment till 

by the captain’s order, it was once held. 1810. The defendant was, however, 
that the register, purporting to have immediately put into possession, and 
hcen obtained by all the defendants on got the vessel registered in his own 
the oath of pne of them, is primd facie name. In 1800, he chartered her to 
evidence to ‘ charge them as owners, the captain for three years, and inter- 
.Stokes v. Carne and others, 2 Campb. fared no more in the business. Held, 
339. Ellenborough, O. J. 1809. that the defendant was not liable for 

113. It has, however, been deter- stores ordered by-an agent of the captain 
mined that entries in the custom-house during the three years. Frazer v. 
books in London, and at the out-port to Marsh, 2 Campb. 317. Ellenborough, 
which the vessel belongs, stating that C. 1. 18J0. 

she was transferred by the original 119. And semble, that the defendant 

owner to the defendants, are not even would not have been liable, though the 

primd facie evidence of ownership in assignment had been bomplete. Ibid. 
the defendants. Fraser v. Hopkins and and 13 East, 238, S. C. 

Long , 2 Campb. 171). Mansfield, C. J. Sed vide Parish v. Crawford , 2 Stra* 

1809. 4 1251; Abbott, L. S. 22,3, 4, 5. 

Rule to set aside nonsuit refused in 120. A mortgagee never in possession, 
C. P. 2 Taunt. 5. or known to the plaintiff, is not liable 

And sec Tinkler v. Walpole , 14 East, for stores suppliea by the captain’s or- 
226; ante, 1 ’ahtner, pi. 14. der. Twcntyman v. Hart, 1 Stark. 366. 

114. The owner of a packet-boat em- Ellenborough, C. J. 1816. 

ployed by government, but of which he 121. The ship-owners ate liable for 
receives the earnings, is liable for the stores supplied by Older of their super¬ 
amount of stores furnished for the ves- cargo after abandonment on caption, 
scl by the orders of a captain, appointed where the vessel is afterwards liberated 
by the postmaster-general. Stokes v. on bail. Mitchell v. Glennie, 1 Stark. 
Came, ubi supra. 230. Ellenborough, C. J. 1816, 

And see Parish v. Crawfard, 2 Stra. 122. And where the vessel is seized 
1251; more fully reported, Abbott, L. Sy in consequence of the illegal acts Of the 
22, 5. supercargo, but the owners recover pos- 

115. The owner is liable for money session in the court of Admiralty, they 
supplied to the captain in a foreign adopt his acts, and are liable, up to the 
port, pro\ ided it be absolutely necessary seizure. 1 bid. 

for the ii so of the vessel. Rocker v. 123. And the court refused a rule' nisi 
Hasher 1 Stark. 27. Ellenborough, for a new trial, on the ground thac the 
C. .1. 18i r . " relation of mastef an$L owner did not 

116. But the owners arc not liabl^ subsist between the captain and the 

for money taken up by the captain, ex- defendant, and that the case of a ship 
cept for sums specifically advanced for hired for a definite period, differs from 
tl-.e use of the vessel. Palmer and others that of a vgssel chartered for a particular 
v. Gooch, 2 Stark. 428. Abbott, C. J. voyage, where the master is*always op- 
181 8. pointed biff'the owner* Ibid, and 13 

117. Where, therefore, the captain East, 238, S. Of 1 rather differently Te- 

borrows 17001. as money to be applied ported. * 

to the use of the ship, but the repairs 124. Where the ship was chartered 
amounting only to 9501., the captain’s for a particular voyage only, and was 

I mvate account is debited with the put up by the freighter as a general 
>ajance, the owner cannot be sued by ship, the registered owners were held 
the lender for the 9501. Ibid. not to be liable for a tortious conversion 

And see Sir Humphrey Jervis's case, of the plaintiff's goods by the captain, 
Abbott, L. S. part 2, chap. 3. sect. 6. unless it could b shewn that they w«ye 

118. The defendant bought a ship received on board by some person ap- 
taken in execution under a fi. fa. in pointed by them. Mackenzie v. Rowe 
1805; but not having paid the whole and others, 2 Campb. 482. Ellenbo- 
of the purchase-money, the sheriff did rough, C. J. 1810. 



Contra, Parish v. Crawford, 2 Stra. 
1251; more fully reported, Abbott, 
L> 5. 22. 

125. A master employed by mortgagor 

in possession cannot sue the mortgagee. 
Annett v. Carstairs and another, 3 Camp. 
354, Ellenborough, C. J. 1813. 0 

And see Young v. Brander, 8 Eaft, 
10; Trewhella v. Rowe, 11 East, 435; 
M‘Iver v. Humble, 16 East, 169. 

G. (c) Liability of owner for m misfea¬ 
sance. 

126. Sembfe, that the owner of a barge 
is not responsible for an injury occa¬ 
sioned by the negligence of a person to 
whom he has lent her. Scott v. Scott 
and others, 2 Stark. 438. Best, J. 1818. 

11. Liability ov mast eh. 

(And see ante, G. (a).) 

127. The captain is not responsible 
for a loss occasioned, by the negligence of 
the pilot. Aldrich v. Simmons, 1 Stark. 
210. Gibbs, C. J. 1816. 

128. An actioh lies against the master 
of a vessel for purposely firing at the 
natives on a foreign coast, and thereby 
preventing them from trading with the 

J ilaintiff. Tarleton and others v. A/‘ Gaw- 
ey, Peake, 205. Kenyon, C. J. 1793. 

129. Although it appear that the de¬ 
fendant had not conformed to the laws 
of that country, by paying a duty im¬ 
posed upon licences to trade. Ibid. 

130. By the custom of the river 
Thames, masters are bound to guard 
goods and watch goods in lighters seut 
by the consignees, until the loading is 
complete. A master tells a lighterman 
that he has not hands enough to tala- 
charge of the goods; the .lighterman 
Tetums no answer; "the master remains 
liablq. Catley and another v. Wintring- 
ham, Peake, 150. Kenyon, C. J. 1792. 

131. But where it is proved to be the 
custom of wharfingers when goods are 
sent to be forwarded coastwise, to de- 
' liver them to the mates of the coasters, 
and not to ship the mods themselves, 
or make any charge for shipping, the 
resnonsibility of the wharfinger ceases 
with the delivery to the mate, though 
the goods are lost before they are car¬ 
ried off the wharf. Cobban and another 


v. Downe, 5 Esp. 41. Ellenborough, 
C. J. 1803. 

And see Sparrow v. Carrvthers, 2 
Stra. 1236; Hurry v. Royal Exchange 
Assurance Company, 2 Bos. & Bui. 430; 
Strong v. Nataliy, 1 N. R. 16; Robin¬ 
son v. Turpin, Abbott, L. S. 261. 

f 

I. Authouity of mastek. 

132. Semble, that the captain of an 
lndiaman may imprison a passenger 
who refuses to take the post assigned to 
him on the approach of an enemy. 
Boyce v. Bayliffe, 1 Campb. 60. El¬ 
lenborough, C. J. 1807. * 

. K. Seamen’s wages. 

133. No action lies upon an express 
promise to pay a seaman extra wages, 
in consideration that he will exert him¬ 
self in an extraordinary maimer for the 
preservation of the ship. Harris v. 
Watson, Peake, 72. Kenyon, C. J. 
1791. 

(And see ante, Shekiff, pi. 4.) 
((,134. Nor when the contract is made 
on shore, and the extra work is occa¬ 
sioned by the desertion of part of the 
crew. Stilk v. Meyrick, 6 Esp. 129, 
and 2 Campb. 317. Ellenborough, 
C. J. 1809. 

135. It might perhaps be otherwise if 
the remainder of the crew were dis¬ 
charged by the captain. Ibid. 

And see Dacosta v. Neumham, 2 T. 
R. 407, 10, 3. 

1 36. Where, by a ship’s articles, no 
%ages are to he paid until the vessel 
reaches her ultimate port of destination, 
and the master wrongfully dismisses a 
seaman, the wages aie payable imme¬ 
diately. Sigurd y. Roberts , 3 Esp. 71, 
3. Eldon, C. .1. i'!,'9. 

And see Abbott, L. S. 451. 

137. Where a ship is recaptured and 
reaches her port of destination, the 
seamen are entitled to wages. Berg¬ 
strom v. Mills, 3 Esp. 37. Eldon, C. 
J. 1*99. 

Sod vide Chandler v. Meade, cited 2 
Lord Raym. 1211; Curling v. Long, 
1 Bos. & Pul. 634, 7. 

And see Pratt v. Cuff, 2 Law Jour¬ 
nal, 415, cited iu Thompson v. Row- 
croft, 4 East, 43; Beale v. Thompson, 
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4 East, 546, 53; S. C. 1 Smith, 144, 144. Where mariners enter into a spe- 

144, 50; Johnson v. Broderick , 4 East, cific contract, by which no wages are to 
566 ; S. C. 1 Smith, 144, 53; Molloy, be received until their return, and they 
lib. 2. c. 4. sect. 13, 14; The Friends, arc prevented by the master from com- 
Bell, 4 Hob. A. R. 143. pleting tlic voyage, t^icy cannot recover 

't38. A seaman is entitled towages the wages in indebitatus assumpsit , but 
during a hostile embargo, while he was must declare specially. Ibid. 
imprisoned on sljpre, if the crew were ’And the court of K. B. refused a rule 
afterwards restored, and the ship com- to set aside .nonsuit. 2 East, 145. 
pletcd the voyage and earned freight 145. Where the master and mariners 
without shewing th n nature of the tun- arc to receive a proportion of the pro- 
bargo. Delama',. cr v. Wintcringham , duce of tlie voyage in ljeu of wages, the 
4 Campb. 186. Ellcnhorongh, C. .1. latter may sue the former as soon as the 
1815. account is liquidated. Wilkinson v. 

IN. It lies upon the defendant to F rosier, 4 Esp. 183. • Alvanley, C. J. 
prove that do freight was earned. 1802. - , 

Brown v. Millner, 7 Taunt. 319, l And see Morse v. Wilson, 4 T. R. 
Moore, 05. S. C. y v 053 ; Waugh v. Carver, 2 H. Bl. 235; 

139. Semitic, that a foreign seaman ITesketh v. Blanchard, 4 East, 144; 
serving in a British ship, who, upon the Witness, C. (h). 

capture of the ship, enters into the one- 146. Mariners contract with the cap- 
my's service, forfeits all claim towages, tain of a whaler for a share of the net 
whatever may be the ’ultimate fate of proceeds, provided they serve faithfully, 
the ship. Bergstrom v. Mills, nbi supra. Money had and received will not lie 

140. A licence from the chief magis- against, the owner, who disposes of the 
traite of a port in the West Indies, au- cargo for the benefit of all concerned, 
thorizing the master of a vessel to en- unless defendant has admitted the faith- 
gage seamen at more than double ful service; the declaration should be 
usual rate, must specify the wages to special. Evans v. Bennett, 1 Campb. 
be given. Rodgers v;' Lacy, 3 Esp. 43. 300. Ellenborough, C. J. 1808. 

Eldon, C. J. 1799. 147. The rule that wages are notpay- 

And the court of (J. P. refused a rule able unless freight be earned, holds 
to set aside a nonsuit directed on the where the voyage is abandoned on ac- 
ground of the nullity of a licence to the count of unseaworthiness. Eaken v. 
master to engage seamen on the best Thom, 5 Esp. 6. Ellenborough, C. J. 
terms lu could. Ibid, and 2 Bos. & 1803. 

Pul. 57. 148. But senMe, that in such cace the 

141. A seaman sent on shore on duty, owner would be liable to a special ac- 
requeststo be permitted to stay there to tion at the suit of a seaman who had 
get some food, having had none in the thereby lost his wages. Ibid. 

course of the day. Permission is re- 149. And if, after the voyage has been 
fused, and he remains there till tine next abandoned, a seaman be desired to re- 
morning, when he returns to the ship, main on'board fora specific purpose, 
but is not received. This is no deser- he may recover for work and labour, 
tion. Sigard v. Roberts, ubi supra. Ibid. ~ * 

142. Nor if he leave the ship on ac- 150. A mariner, who is also a sail- 

count of inhuman treatment. Linland maker, cannot, in the latter capacity, 

v. Stephens, 3 Esp. 269. Kenyon, C. claim a sum.beyond the wages mcn- 
J. 1801. tinned in the articles , as gratuity wages, 

143. If foreign seamen enter into a though such a claim be supported by 

written agreement with the master, a usage, and by an express promise cn 
collateral parol agreement, made in the part of the pwner. Elsworth, cxe- 
contravention of the laws of their own cufor, v. Woolmstre and another, S Esp. 
country, cannot be enforced. Hvllc v. 84. Alvanley, O. J. 1803. 

Heightman, 4 Esp. 75. Le Blanc, J. S. C. Abbott, L. S. 448. 

1801. Acc. White v. Wilson, 2 Bos. & Pul. 

S. C. Abbott, L. S. 463. 116; 2 Rob. A. E. 241. 
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151. By the ship's articles no seaman 
was to be entitled to demand his wages 
until twenty days after arrival. Held, 
that before the expiration of that period 
he may sue for wages which the de¬ 
fendant has admitted toifre, due and of¬ 
fered to pay. White w Mattison , 2) 
Stark. 32o. Ellenborough, C. J. 18lf7 

Sed vide ante, Assumpsit, pi. 1. 

152. Though by 2 -Geo. ft. cap. 36. 
Jttbt. 13. it is provided, that no seaman 
or mariner belonging to any merchant 
vessel shall, for entering in& the ser¬ 
vice of l&t lhajesty, on board any of his 


ships, forfeit the wages due to him 
during the time of his service in such 
vessel and that such entry shall not be 
deemed a desertion, yet where a seaman 
is impressed from the merchant service 
in the course of a voyage, he holds his 
claim to Wages pro tanto, subject to 
being devested by the non-arrival of the 
vessel. Dunkley v. Bulwer and Lloyd , 
6 Esp. 86, 2 Campb. 320, n. Anon, but 
S. C. Ellenberouijh, J. 1806. 

And see Wiggins v. Mgleton , 2 Lord 
Raymond , 1211. 

153. In an action for wages, the plain¬ 
tiff may, under this statute, go into 
evidence of the articles, without giving 
notice to produce them. Bowman v. 
Manzelman , 2 Campb. 315. Ellenbo- 
rough, C. J. 1809. 

154. The statute does not apply to 
the case of a British seaman entering on 
board a foreign vessel in a British port. 
Dichman v. Benson , 3 Campb. 290. 
Ellenborough, C. J. 1812. 

155. Where a seaman has forfeited 

his wages, and the captain afterwards 
employs him .without reserving to him¬ 
self a right to insist on the forfeiture, 
the forfeiture is waved. •Miller v. 
Brant , 2 Campb. 590. Ellenborough, 
C. J. 1811. • 

156. A seaman at GottenbuTg enters 
into articles of agreement with the 
master of $ foreign vessel for a voyage 
to England, whereby he undertakes not 
to sue the chptaip for wages till their 
return to G. Held, that no action can 
be maintained here for the wages in con¬ 
travention of their stipulation. John¬ 
son v. Machielsne , 3 Campb. 44. El¬ 
lenborough, C. J. 1811. 

S. P. Gienar v. Mayer, 2 H. Bla. 
603 . 


And see ante, pi. 43, 4. 

15 7. After a vessel has been wrecked, 
the captain gives a mariner an order 
upon the owner for the amount of his 
wages. To this ofder is subjoined an 
acknowledgment, that the mariner had 
served 15 months upon a monthly hiring 
’ [by himself. As from the loss of the 
vessel no primd facie right to wages ap¬ 
peared, it was held, that no action coultl 
be maintained against the captain, 
without proviiig a demand on tlic owner, 
the drawee. Forsboom v. Kruger , 3 
Campb. 197. Ellenborough, C. J. 
1812. 


L. General average. 

158/iSemble, that assumpsit for ge¬ 
neral average lies for one shipper against 
another. Dobson and others v. Wilson, 
3 Campb. 480. Ellenborough, C. J. 
1813. 

159. But no contribution can be de¬ 
manded for the value of goods which 
the captain sells to redeem himself from 
imprisonment. Ibid. 

jdAnd see Covington v. Roberts, 2 N. 
kT378. 

M. Ship-builder. 

(And see ante. Evidence, pi. 210; 
Insurance, pi. 224, 225.) 

M. (a) Liability of, for negligence. 

160. The proprietor of a dry dock 
into which a vessel is put for repair, is 
answerable for an injury arising in the 
day-time from the bursting in of the 
dock-gates, though the gates were strong 
enough to have resisted the ordinary 
pressure of the wrater; if the accident 
might have been prevented, bad a suf¬ 
ficient number of men been on the spot. 
Leek and another v. Maestaer , 1 Campb. 
138. Ellenborough, C. J. 1807. 

And sec 1 Stra. 128; Bull. N. P. 69. 
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‘smuggling. 

(And see ante. Bills and notes, 

pi. 100; Evidence, pi. 10, 040; 
Insurance, pi. 190; Skip, pi. 51, 

76,129. i 

1. Upon an information for obstruct¬ 
ing custom-house officers in the execu¬ 
tion of their duty, the defendant will 
not be permitted to inquire the name of 
the informer, or to go into the question, 
whether the goods were smuggled or 
not. Hex v. Akers, 0 Esp. 125. Ken¬ 
yon, C. J. 1790. 

2. A foreigner selling goods abroad, 
and packing them by the directions of 
the vendor, in a particular manner, for 
the purpose of facilitating the S&tiggling 
of the articles into this country, cannot 
recover the price. Bernard et alt. v. 
Heed, 1 Esp. 91. Kenyon, C. J. 1794. 

S. P. Iraymell v. Reed, 5 T. R. 599. 
And see Holmanv. Johnson, Cowp. 344; 
Biggs v. Lawrence, 3 T. R. 454; Clugas 
v. Penaluiui, 4 T. It. 466. 

3. But in an action for not accounting 
for goods delivered to the master of« 
ship to be sold by him abroad, it is no 
defence that they were exported without 
paying duties. Catlin, spinster, v. Bell, 
4 Campb. 183. Ellenborough, C. J, 
1815. 

4. Unless the evasion formed part of 
the contract. Ibid. 

5. If ti e exportation of a particular 
sort of goods, without the king's licence, 
be prohibited, a licence will be pre¬ 
sumed upon proof of such goods having 
been regularly entered outwards at the 
custom-house. Van Omcron v. Domck 
and others, 2 Campb. 44. Ellenborough, 
C. J. 1809. 

And see Attorney General v. Sheriff, 
Forrest, 43; ante, Evidence, pi. 340. 


STAMPS. 

A. Deeds. 

B. Agreements. 

C. Receipts. 


D. Bills and notes. 

E. Other instruments. 

A. Deeds. 

1. A fraudulent conveyance cannot 
he read to prove an act of bankruptcy, 
unless i t be stamped. Whitwell and 
others, assignees, Sfc. v. Dimsdale and 
others, Peake, 168. Kenyon, C. J. 1792. 

2. A deecj not bearing tfye stamp ap- 
pTc priatsd’ttVthe instrument, 'cannot be 
received in evidence, though it bear a 
stamp of equal value. Ko&npoa v. 
Drybrough, 1 Esp. 243/ Kenyon, C. 
J. 1794. 

And the court of K. B. set aside a 
nominal verdict taken for the plaintiff. 
Ibid, and 6 T. R. 

N. But by 37 Geo. III. cap. 1216. s. 
1. such a deed might have been re¬ 
stamped upon payment of a penalty of 
51. ; and now, by 43 Geo. III. cap. 127. 
R. 5. it may be restamped without a 
a penalty. v< 

And by sect. 6. a stamp of greater 
value, if belonging to the same denomi¬ 
nation, is valid. 

And see Doc v. Whittingham, 4 
Taunt. 20. 

3. A count for necessaries furnished 
for the defendant’s apprentice, cannot be 
supported, if it appear that there was no 
stamped indenture. Aldridge, pauper, 
v. Ewent 3 Esp. 188. Kenyon, C. J. 
1800. 

N. The stamp duty is to be paid by 
the master, not by the parent. Keelc 
v.-, K.B. T.T. 1819. 

4. An indorsement upon a convey¬ 
ance in trust, limiting the powers of the 
trustee, need not be stamped. Heme 
et alt. v. Hale, 3 Esp. 237. Kenyon, 
C. J. 1800. 

5. A bond conditioned for the safe 
custody and production of a box, con¬ 
taining the subscriptions of a benefit 
club, is within Hie exemption'in 33 Geo. 
III. cap. 54. s. 4. Carter'v. Bond, 4 
Esp. 253. Ellenborough, C. J. 1803. 

‘ 6. A bond conditioned for not con¬ 
verting a house to*a particular purpose 
does not requi. . ad valorem stamp. 
Hughes v. King, 1 Stark. 118. Ellen- 
bo rough, C, J. 1815. 
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7. Or a covenan to pay an annuity 
as a consideration for relinquishing a 
■business and the. use of premises. Ly- 
6ufti v. Warrington, 1 Stark. 162. El- 
iennorough, C. J. 1816. 

8. An acknowledgment, whereby the 
obligor admits that lie has broken live” 
condition, and promises to pay a certain 
sum in satisfaction, is evidence of the 
breach without a stamp. Ibid. 

See ante. Bills and notes, A. (a) 

B. Agreement. ** 

9. A written wager, doubled by an 
indorsement, requires two stamps. Rob¬ 
son v. Hull , Peake, 127. Kenyon, C. 
J. 1792. 

10. But if there be one stamp only, 
the instrument is evidence of the first 
wager. Ibid. 

And see Henfree v. Bromley, 6 East, 
309; S. C. 2 Smith, 400; French v. 
Paftnn, 9 East, 351. 

11. Where a schooJteiasler seeks to 
recover beyond the actual period of 
schooling, on the..ground of removal 
without notice, according to the terms 
of a prospectus delivered to the defen¬ 
dant, the identical copy of the prospectus 
delivered to the defendant must be pro¬ 
duced stamped. Williams v. Stoughton, 
2 Stark. 292. Ellcnborough, 0. J. 
1817. 

12. In an action by a broker for 
commission, a prospectus of plaintiff's 
terms of doing business, though acted 
upon, is not evidence of the agreement 
itself, but is functus officio before the 
parol contract, is entered into, and re- 

uires no stamp. Edgar v. Blick, 1 
tark. 464. Ellenbo'rough, 1816. 

13. An agreement made, and bearing 
date, at sea, may. be given in evidence 
without a stamp. Ximcncs v. Jaqv.es, 
1 Esp. 311. Kenyon, C. J. 1795. 

S. C. not S. P. 6 T. R. 499. 

14. Where a contract is signed by 
one party, andj previously to the acces¬ 
sion of the other party, a new stipulation 
is inserted, the agreement is single and 
entire, and requires,, but one stamp. 
Kniaht v. Crockford, 1 Esp. 189. Eyre, 
C. .1. 1794. 

15. The instructions for advertising a 
dissolution of partnership in the gazette, 
cannot be read to prove the fact of the 


dissolution without an agreement stamp. 
May v. Smith , 1 Esp. 283. Kenyon, 
C. j. 1705. 

16. '*;ut it has bgen since held that 
the notice of dissolution may 1ae read 
wiihout a stamp, Jenkins and another 

Blizard and another, 1 Stark. 417. 
Ellcnborough, C. J. 1816. 

17. A contract of marriage requires 
no stamp. Orford v. (hie,' 2 Star 1 . 
351. Bay ley, J. Lancaster, 1818. 

And the justices at Lancaster (Ri¬ 
chards, C. B. and Baylcy, J.) discharged 
a rule for a new trial. Ibid. 

18. An agreement made between 
merchants residing within 50 miles of 
each other, for the share of the outfit of 
a ship aM of the adventure, requires a 
stamp. ’■ 'Leigh et alt. v. Banner, 1 Esp. 
403. Kenyon, C. J. 1795. 

19. An instrument produced by the 
adverse party under a niftier, cannot be 
given in evidence as an agreement be¬ 
tween such party and a stranger, unless 
it be stamped. Doe d. Si.. John v. 
Hore, 2 Esp. 724. Kenyon, C. J. 1799. 

20. Where the parties signed an un¬ 
stamped agreement, and the plaintiff, 
before action brought, tendered to the 
defendant an engrossment of ihe agree¬ 
ment properly stamped, which the lat¬ 
ter refused to execute, the master was 
directed to include the stamping of the 
original agreement in the costs of the 
action. Iloicni v. Pitman, gent. 2 Esp. 
728. Kenyon, C. J. 1799. 

21. Where premises are held under 
an unstamped agreement, the landlord 
cannot enter into parol evidence of the 
demise. Brewer v. Palmer, 3 Esp. 213. 
Eldon, C. 3. 1800. 

Acc. Rex v. Inhabitants of St. Paul's, 
Bedford, 6 T. R. 452. 

Sed vide Alves v. Hodson, 7 T. R. 
241. 

And see White v. Wilson 2 Bos. & 
Pul. 118 Hodges v. Drakeford, 1 N. R. 
272, 3. 

22. Where a verbal contract for the 
sale of goods is afterwards put into 
writing by the vendor’s agent for the 
purpose of assisting his recollection, but 
the memorandum is not signed by the 
vendee, it need not be produced. DaA 
lison v. Stark, 4 Esp. 163. Ellenbo-l 
rough, C. J. 1802. 

23. If a paper be produced with a 
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single stamp, and it appear to have I part 1. page 600,55 Geo. III. cap. 184, 
contained originally two distinct agree- schedule, part 1, contain the same ex- 
ments, one of which is erased, the emption. See, in Curry v. Edensor, 3 
stamp is primd facie sufficient; and it T. R. 524, a similar decision on tty 
lies upoh the opposite party to -shew exemption in 23 Geo. IIT. cap. 58, rc- 
that both agreements were on the paper specting the guarantee of a present sale, 
at the time the stamp was affixed. I -But see Waddington v. Bristovj, 2 
Waddington v. Francis , 5 Esp. 182. Eos & 'Pul. 452; Button v. liedall, 3 
Ellenborough, C. J. 1834. East, 303; Venning v. Lcckie, 13 East, 7. 

24. An unstamped agreement is valid 29, Two parts of an agreement, were 

as far as it relates to the sale of goods, each signed by plaintiff, and defendant, 
though it contain stipulations uncon- One part staqmed was in the possession 
nected with the contract of sale. Heron of the lutt<*r, wno had notice to produce, 
v. CinnKj-r, 5 Esp. 209. Ellcuborough, The unstamped part tvas received as 
C. .1. 1S05. secondary evidence of the agreement. 

Vide tamen Norton v. Simmes, Moor, Waller v. Horsfall, 1 Campb. 501. El- 
850, 4th resolution; S. C. Hob. 14; leuborough, C. J. 1808. 

Lexington v. Clarke , 2 Veqjib 223; And see (turnons v. Swift, 1 Taunt. 
Chntcrs v, Beckett, 7 T. R. 20if!, jimes 507, 8, n. 

v. Hill, 2 Bos. &, Pul. 150; post. C. 30. In an ,.ction for not delivering 
pi. 38, 39, 40. goods manufactured by the defendant, in 

25. Assumpsit for the price of a gun, pursuance of an order from the plaintiff, 

upon contract to receive another and 15 a memorandum signed by the plaintiff 
guineas to bool. The other gun had only, describing the nature and quantity 
been delivered, but afterwards borrowed of the goods, bur not specifying the price, 
by defendant. Held, that ;« letter from may lie given in evidence without a 
the defendant might h« reel to prove stamp; and the acceptance of the order 
the borrowing without , t stamp, hut not by the defendant, and the precise terms 
to prove the contract, Forsyth and of 1 he contract, may be proved by other 
others v. Jervis, 1 Stark. 137. Ellen- evidence. Ingram v. Lea, 2 Campb. 
borough, C. J. 1816. 521. Kllenborough, C. J. 1810. 

28. But a stipulation for rescinding a 31. An agreement made, in a fo^pign 
former agreement for the sale of goods, country, cannot be received in evidence 
is itself within the exemption. Whit- here, if it appear, that by the laws of 
worth v. Crockett and another, 2 Stark, that country, the instrument would not 
431. Abbott, C. J. 1818. be available there for want of a stamp. 

27. “ J promise to pay A. B. 051. Clegg v. Levy, 3 Campb. 100. Ellen* 
and also .il oilier sums which may be borough, C. J. 1812. 
due to him” requires an agreement S. 1’. Alves v. Hodgson, 7 T. R. 241. 

stum| j. Smith and wife , administrators And see Snaith v. Mingay, 1 M. & 

of Bustling, v. Nightingale, 2 Stark. S. 87, 90. * 

375. Ellcuborough, C. J. 1818. 32. But until the law of the country' 

2 k An undertaking to guarantee the is distinctly proved, it will be presumed 
payment of goods to be famished to that no stamp is necessary. Clegg v. 
third persons, falls within the exception Levy, ubisupra, 
contained in 44 Geo. III. cap. 98. sche¬ 
dule A. ]«. 200, in favour of any memo- C. Receipts. 

randum, letter, or agreement, made for, 

or relating to, the sale of auy goods, 33. A bill of parcels subscribed “settled 
wares, or 'merchandizes. Warrington et by two bills, one at nine^ and the other 
alt v. Furbcr and Warrington, G Esp. at twelve, months,” requires a receipt 
89. Ellenborough, C. J. 1806. stamp. Smith v. Kelly, Peake, 25 n. 

And the court discharged a rule for a Ellenborough, C. J. 1863. 
new trial. 8 East, 242. *34. Or an agree tent stamp. S. C. • 

I S. P. Watkiysv. Vince, 2 Stark. 368. a» reported*, 4 Esp. 249. 

Ellenborough, t. J. 1818. 35. An acknowledgment of having 

i N. 48 Geo. HI. caD. 149. schedule, received acceptances, accompanied with 

; T 

i 
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an undertaking to provide for them, re¬ 
quires a receipt stamp. Scholey v. 
Walaby, Peake, 24. Kenyon, C. J. 
1790. 

N. Qu. Or a note , or agreement 
stamp ? Vide ante. Bills and Notes, 
pi. 1. , 

36. If a tradesman write “ settled,” 

under his bill, and put his initials, he 
incurs the penalty for giving a receipt 
without a stamp. Spawforth, qui tarn, 
v. Alexander , 2 Esp. 623. Kenyon, 
C.J. 1798. ’ * 

37. Semblc, that an unstamped re¬ 
ceipt may be used by a witness who 
saw the money paid and the receipt 

f iven, to refresh his memory. Ram- 
ert v. Cohen, 4 Esp. 213. Ellenbo- 
Tough, C. J. 1802. 

38. A receipt given on a receipt 
stamp, is not invalidated by the addition 
of matter which requires an agreement 
stamp, where the words added do not 
control or qualify the terms of the re¬ 
ceipt. Grey \. Smith and another , she¬ 
riff of Middlesex, 1 Campb. 388. El- 
lenborough, C. J. 1808. 

And see ante, B. 24; Corder v. 
Drakeford, 3 Taunt. 382. 

39. A stamped receipt for the price 
of a horse “ warranted sound,” is evi¬ 
dence of the warranty, without an agree¬ 
ment stanfp. Skrine v. Elmore, 2 
Campb. 407. Ellenborough, C. J. 
381°. * 

40. S. P. said to have beCTl ruled in 
Brown v. Frye, ibid. Lawrence, J. 
Devon, 1809. 

And see 2 Atk. 135. 

41. A receipt for money paid to de- 
*puty receivers general requires no stamp, 
though it be signed by their clerk. 
Edden v. Read, 3 Campb. 338. El¬ 
lenborough, C. J. 1813v* 

42. Where the indorsements on a 
bond have left no space for receipts upon 
subsequent payments, such receipts writ¬ 
ten on plain paper, annexed to tne bond 
may be read in evidence. Ormc v. Founo, 
4 Campb. 336. Gibbs, C. J. 1815. 

D. Bills and notes. ’ : 

* 

• (And see ante. Bills and notes, 

A. (c) ) f 

43. If a promissory note be produced 
with a proper stamp, the defendant 


cannot shew that the note was not 
stamped when made, though the com¬ 
missioners have exceeded their autho¬ 
rity in affixing the stamp. Wright and 
others v. Riley, Peake, 173. Kenyon, 
C.J. 1793. 

And see Rex v. Episcopum Cestrien- 
sem, 1 Stra. 624; S. C. 8 Mod. 364, moie 
fully ;* sed vide post, E. 66; Snaith v. 
Mingay, 1M. and S. 87. 

44. Where a creditor is paid in an 
unstamped draft, he may sue for his 
original demand, though he have neg¬ 
lected to present the draft for payment. 
Ruff v. Webb, 1 Esp. 129. Kenyon, 
C.J. 1794. 

45. Where a note is void for want of 
a stam»the plaintiff may go into evi¬ 
dence <n the consideration. Wilson v. 
Kennedy, 1 Esp. 245., Kenyon, C. J. 
1714. 

S. P, Tyte v. Jones, 1 East, 58, n. 

And see Puckford v. Maxwell, 6 T. 
R. 52; Alves v,>Hadgson, 7 T. R. 241; 
White v. Wilson, 2 Bos. & Pul. 118. 

46. But where such a draft is given 
in payment of a demand, upon which 
the credit does not expire till the day 
appointed for the payment of the bill, 
the creditor cannot sue before the day. 
Swears v. Wells, 1 Esp. 317. Kenyon, 
C.J. 1795. 

47. Held, that a promissory note upon 
a receipt slump, imposed by the same 
statute which imposed the duly tin 
notes, is valid. Aitchcson v. Sharland, 

I Esp. 292. Kenyon, C. J. 1795. 

Cont. Manning v. JAvie, llayl. 37; 
Chamberlain v. Porter, 1 N. R. 30. 

N. 37 Geo. 111. cap. 136. s. 1. and 
43 Geo. IIL cap. 127. s. 5. do not ex¬ 
tend to bills, notes, or cheques. But 
see 43 Geo. III. cap. 127. s. 6. 

48. In an action by indorsee against 
indorser, where the bill was originally 
made payable to the defendant only, 
without the words ** or to his order,” 
which were added by the drawer subse¬ 
quently to the indorsement, it was held, 
that the bill was not invalidated by the 
alteration. Kershaw et alt. v. Cox, 3 
Esp. 246. Le Blanc, J. 1800, and 
K. B. H. 1801. 

And see Cole v. Parkin, 12 East, 
471, 5; Bathe v. Taylor, 15 East, 412. 

49. Bo a promissory note, before it is 
negotiated, may be converted into a bill 
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•of exchange in furtherance of the ori-1 stamp. Scholey v. Walsby, Peake* 24. 
grnal intention of the parties. Webber J Kenyon, C. J. 1790. 

“ Sed vide ante. Bills and Notes, A. 
(a) 1, 2,3,5. 

57. A newspaper may be read in evi¬ 
dence without a stamp. The King v. 
J^arcc, Peake, 75. Kenyon, C. J. 1791. 

58. Scmble, that the bailiff’s indorse¬ 
ment on a warrant upon a fi. fa. ac¬ 
knowledging the receipt of the levy 
money, requires no stamp. Perchard 
and Hagierton, sheriffs of London, v. 
Tiiulall, 1 Esp. 394. Kenyon, C. J. 
1793. 

59. An I. O. U. is evidence o£ the ac¬ 
knowledgment of a debt without being 
stamped. Fisher, gent. v. Leslie , 1 Esp. 
426'. Eyre, C. J. 1795. 

And see ante, pi. 53. 

GO. S. P. ruled on the authority of 
the last case, in Israel v. Israel, 1 
Campb. 499. Ellcnborough, C. J. 1808. 

01. R. P. contra, Guy v. Harris , 
Chitty on Bills, 428, n. Eldon, C. J. 
1800. 

02. No action can be maintained on 
an instrument, which by the laws of 
the country in which it was made, is 
void for waut of a stamp. Alves v. 
Hodgson, 2 Esp. 528. Kenyon, C. J. 
1797. 

And the court concurred with the C. 
.1. Ibid, and 7 T. It. 241. 

G3. The articles of a Swedish ship 
made ii^Sweden, and deposited by the 
captain on his arrival here with the 
Swedish consul, were admitted to prove 
a fad relative, to the engagement of a 
seaman, who had been hired after the 
arrival of the -vessel in this country. 
Wadded v. Malvtberg , 2 Esp. 434. 
Eyre, (’. .1. 1790. Ante, Ship, pi. 15G. 

Gl. A building lease under 51. per 
annum, is nof exenipled from the stamp 
duty. Doc d. Ilnnler ct alt. v. Rnnlcot 
ct oh. 2 Esp. 595. Eyre, C. J. 1797. 

05. A postea cannot be given in evi¬ 
dence in another cause wit bout a stamp. 
Ilex v. Hammond Page, 2 Esp. 650, n. 
and 6 Esp. 83. Kenyon, C. J. 1788. 

* GG. A policy of insurance effected 
without a stamp, is an absolute nullity 
i*|by the express ” r ords of 35 Geo. 111. 
cap. 63. s. 14 and 16; and cannot be 
rendered valid by a stamp subsequently 
affixed by the commissioners upon the 
payment of the duty and penalty. Ro~ 

r 2 


v. Robert Maddocks, 3 Campb. 1. El- 
lenborough, C. J. 1811. 

50. A bill altered from three to four 
months, before acceptance, with the 
•consent of the drawer, does not require Si 
new stamp. Kenncrly v. Nasty, 1 Stark. 
452. Ellenborough, C. J.'lSlG. 

51. A cheque on a banker postdated, 
and delivered before the day on which 
it bears date, though not intended to be 
used before that day, required a stamp 
under 31 Geo. 111. cap. 25. s. 4. Allen 
v. Kceves , 3 Esp. 281. Kenyon, C. J. 
1801. 

An 1 the court sot aside a verdict for 
the plaintiff, [bid. and 1 Earn, 435. 

52. In an action for bribery against a 
candidate at air election, an unstamped 
{>aper, purporting to be a promissory 
note, given by the voter as a cloak for 
the bribe, is evidence to shew the fact 
of the payment of tfiife sum mentioned 
in the note. Dover v. Macstrn r, 5 Esp. 
.93. Ellcnborough, O. J. J80IJ. 

And see infra, pi. 55. 

53. Where a promissory note is given 
without n stamp, amt the maker writes 
upon it a memorandum of his having 
paid a certain sum for interest, such 
if i niorandum may be read as an admis¬ 
sion that there was due a principal sum 
which would yield so much interest. 
Manley ct vx. v. Peel, 5 Esp. 121. 
Ellenborough, C. J. 1804. 

54. I 1 " the plaintiff,' in bis particular, 
demand money due on a promissory 
note only, which note appears to be on an 
improper stamp, he cannot resort to the 
money counts. Wade v, Beasley, 4 
Esp. 7. Kenyon, C. J. 180J. 

But see brown v. Hodgson, 4 Taunt. 
189. And see ante. Bills, A. (b). 

E. OtHEH 1NSTKUMENTS. 

(And see post, Tkovkii, A. 12.) 

55. To prove the effecting of a lottery 
insurance, the illegal policy may he 
read without a stamp. Holland, qui 
t.am, v. Duffin, Peake, 58. Kenyon 
C. J. 1791. 

5G. An instrument containing an ac¬ 
knowledgment of having received an 
acceptance #md an undertaking to pro¬ 
vide for it, was helu to require a receipt 
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derick v. Hovil, 3 Caropb. 103. El¬ 
lenborough, C. J. 1811. 

Sed vide ante, D. pi. 41. And see 
ante, Insurance, pi. 263. 


' STATUTES. f 

A. HOW CONSTRUED. 

B. Points on particular 

STATUTES. 

(a) 31 Eliz. cap. 12. sect. 4. 

(Stolen horses. J 

(b) 12 Car. IT. cap. 18. (Navi- 

gat'm Act.) 

(c) 31 Car. II. cap. 2. (Habeas 

corpus.) 

(d) 1 Will. Mar. cap. 18. 

(Toleration.) 

(e) 7 £ 8 Will. III. cap. 4. 

(T mating.) 

(f) 9 $ 10 Will. III. cap. 41. 

(Naval stores.) 

(g) 8 Ann. cap. 9. (Apprentices.) 

00 1 Geo. I. stat. 2. cap. 5. 
(Riot.) 

(i) 6 Geo. I. cap. 8. (Joint 
stock companies.) 

(k) 10 Geo. 1. cap. 10. (Ex¬ 

cise.) 

(l) 7 Geo. II. cap. 8. (Stock¬ 

jobbing.) 

(m) 17 Geo. II. cap. 40. ( Naval 

stores.) 

(n) 24 Geo. IT. cap. 18. (Spe¬ 

cial jury.) 

(o) 24 Geo. II., 40. f Re¬ 

tailing spirits.) 

(p) 24 Geo. IT. cap. 44. (Pro¬ 

tection of justices, fyc.J 

(q) 14 Geo. III. cap. 78, (Build¬ 

ing act.) 

(r) 24 Geo. III. cap. 48. (Ex¬ 

cise. ) 

(s) 26 Geo. III. cap. 60. (Re¬ 

gisters.) 

(t) 26 Geo. III. cap. 50; 28 
, cap. 20; 29. cap. 53. 

(JVhale fishery.) 


(u) 33 Geo. 111. cap. 54. 
(Friendly Societies.) 

(w) 34 Geo. 111. cap. 9. (Alien.) 

(x) 37 Geo. III. cap. 73. (Sea¬ 

men's wages.) « 

(y) 39 Geo. III. cap. 58. (Por¬ 

terage, ) 

(z) 39 4* 40 Geo. III. (Pawn¬ 

broker.) 

(aa) 43 Geo. III. cap. 58. (New 
felonies.) 

(hb) 43 Geo. Til. cap. 155, s. 13. 
fExemption from Navi¬ 
gation Act.) 

(re) 43 Geo. TIL cap. 184. 

(Conveyancers.) 

(rid) 47 Geo. III. sess. 2. cap. 
68. sect. 24. (Coal ticket.) 

(ee) 49 Geo. 111. cap. 123. 
(Prize money). 

(fT) 52 Greo. III. cap. 39. sect. 
30. f General Pilot Act.) 

(gg) 52 Geo. III. cap. 130, s. 

2. (Demolishing Manu¬ 
factories.) 

A. IIOW CONSTRUED. 

1. Justices of the peace are bound to 
use the forms of orders, &c. given by 
;tatute. Goss v. Jackson, 3 Esp. ]f)8. 
Kenyon, C. J. 1800. 

Arc. Davison v. Gill, 1 East, 64. 

2. Where a statute prohibits the 
manufacturing of bricks under certain 
dimensions, a manufacturer cannot main¬ 
tain an action for the price of bricks, all 
of which are under the standard size, 
although selected by the defendant and 
used by him. Law v. Hodgson, 2 
Campb. 147. Ellenborough, C. J.180P. 

And the court refused a rule to set 
aside nonsuit. Ibid, and 11 East, 300. 

3. And where a small portion only of 
a caTgo consists of prohibited goods, an 
insurance on the cargo generally is 
void. Parkin v. Dick, 2 Campb. 221. 
Ellenborough, C. J. 1809. 

4. A private act which directs that, 
the expense of maintaining the assessing 
jury shall be borne in a particular man¬ 
ner, does not extend to a dinner provided 
for the jury after they have delivered their 
verdict. Forster v. Taylor, 3 Campb. 
49. Ellenborough, C. J. 1811. 
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B. Points on particular 

STATUTES. 

(And see Penal action.) 

B. (a) 31 Elis. cap. 12. sect. 4. (Stolen 
horses.) 


5. To shew that a magistrate was au¬ 
thorized to c ause a horse to be re-deli¬ 
vered to the owner, it must be proved 
that the 1 torse was actually stolen. Jo- 
sephs v. Adkins, 2 Stark. 76. Ellenbo¬ 
rough, V. .1. 1817. 

6. An order to tiie Officer entered in 
the magistrate’s current hook, cannot 
operate as a warrant. Jlnd. 

7. A warrant against the felon will 
not justify the'taking of the horse out of 
the hands of the vendor. Ibid. 

8. The original owner is a competent 
witness to prove the theft, in an action 
by the vendor against the seizing officer.] 
Ibid. 


B. (b) 12 Car. 11. cap. 18. (Naviga¬ 
tion Act.) Infra, B. (bb). 

0. A Holstein vessel, naturalized in 
Russia by being repaired there at an 
expense exceeding two-thirds of her 
whole value, is not a Russian vessel 
within the meaning of the Act. Red¬ 
head and another v. Catnr, 1 Stark. 14. 
Ellenborough, C. J. 1815. 


B. (c) 31 Car. II. cap. 2. (Habeas 
corpus.) 

10. A person sent over from Ireland 
under a warrant, from the secretary of 
state there, and committed under such 
warrant to the Poultry Compter, is en¬ 
titled to a copy of the warrant within 
six hours after demand. Scdley v. Ar- 
boui i, executor of West, 3 Esp. 174. 
Eldon, C. J. 1800. 

11. And the penalty incurred by re¬ 
fusing a c ipy, is not waved by a sub¬ 
sequent delivery and acceptance. Ibid. 

N. As to the authority of a secretary 
of state to commit. Vide Rex v. Ken¬ 
dol, 1 Salk. 347; S. C. 1 Lord Raijm. 
65; Rex.v. Wilkes , 2 Wils. 151. 

B. (d) 1 Will. 8f Mar. cap. 18. (Tole- 
ration. J 

12. It is no defenc- to an indictment 


for disturbing a congregation of protec¬ 
tant dissenters, that the defendant com¬ 
mitted the outrage for the purpose of 
asserting his right to the office of clerk. 
Rex v. I Tube, and others, Peake, 131. 
Kenyon, C. J. 1792. 

%13. On the trial of such an indict¬ 
ment, it need not be shewn that the 
minister has taken the oaths. Ibid. 

14. The oaths being of record cannot 
be proved by parol. Ibid. 

15. A*congregation of foreign Luthe¬ 
rans, conducting the service of their 
chapel in the German language, are 
within the protection* of this statute. 
Ibid. 

16. The prosecutor may remove an 
indictment under this statute into B. 
R. by certiorari. Ibid. 

S. C. and S. P. 5 T. R. 542. 

B. (e) 7 Sf 8 Will. III. cap. 4. (Treat - 
ing.J 

17. It being contrary to the treating 
act for a candidate to furnish provisions 
for any voters after the tpste of the writ, 
an innkeeper cannot maintain an action 
for provisions supplied even to non-resi¬ 
dent voters. Lofhousc, executor, Sfc. v. 
Wharton, esq. M. P. 1 Campb. 550 n. 
Wood, B. Durham, 1808. 

B. (f) 9 & 10 Will. HI, cap. 41. 

(Naval stores. J ■ 

Vide infra, B. (n). 

B. (g) 8 Ann. 9. cap. 9 .1 Apprentices. J 
(And see ante. Stamps, pi. 3.) 

18. Where it is agreed between the 
father of an apprentice and the master, 
that a premium of 201. shall be paid, 
and the master afterwards, for the sake 
of reducing the stamp, agrees to take 
101. 19s. Gd. which is inserted in the 
indenture and paid, the indenture is 
not void by 8 Ann. cap. 9. s. 32. (or 
s. 35. and 39.) Shepherd v. Hall, 3 
Campb. 180. Ellenborough, C. J. 1812. 

B. (li) 1 Geo. I. s*'it. 2. cap. 5. I Hun¬ 
dred, Riot.) 

(And see ante. Riot act.) 

19. The hundred are liable for things 
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demolished or destroyed, but not for 
What is taken away. Smith v. Bolton, 
Holt, 201. Le Blanc, .1. 1816, York. 

And see 2 Wms. Saund. 377, a. 

20. If the* mob, after breaking the 
windows and doing other damage, retire 
spontaneously, without, demolishing, the 
hundred are not liable. Anon. Holt, 
203, n. Ellenborough, C. J. 1816. 

21. But slight evidence is sufficient 
to raise the presumption of an intent to 
demolish ; as where the rioter/* appear 
to have been checked by the proximity 
of troops. Ibid. 

22. Breakingihsidc shutters, window’ v 
sill, and wood of fan light, is a begin¬ 
ning to pull down, if the mob are inter¬ 
rupted before they have an opportunity 
of proceeding further. Sampson v. 
Chambers and another, 4 Campb. 221 . 
Ellenborough, C. . 1 . f815. 


Cooper , et alt. v. Booth, 3 Esp. f35w 
K. B. T. 1785. 

27. And the magistrate or the com¬ 
missioners who grant the warrant, are 
the sole judges of the reasonableness 
of the suspicion. Ibid. 


B. (1) 7 Geo. II. cap. 8 . s. 8 . and 11. 
(Stockjobbing. J 

28. An undertaking to replace stock 
ent is valid, though there be no stock 
standing in the name jbf the promisor 
at the time of the agreement. Saunders 
>. Davison, ct alt. 2,Esp. G08. Kenyon, 
J. J. 1768. 

S. P. Sanders v. Kentish, 8 T. R. 162. 
2!). Omnium is stock within the 
meaning of the stnt ate. Brown v. Tur¬ 
ner, 2 Esp. 631. Kenyon, C. J. 1798 . 
30. In another case it was said that 


C. .1.1816. 

See the law' and practice in actions 
on l (ieo. T. stut. 2. cap. 5. in the notes 
to Pinkney v. Inhabitants of Rutland, 
2 Wms. Saund. 374. 


B. (i) G 


Go. 1. cap. 18. 
companies. J 


(Joint stock 



24. If merchants raise a joint fund 
and underwrite each other’s property 
severally, the insurance is legal, thong! 
losses be paid out of the joint fund. 
Harrison v. Millar, 2 Esp. 513. 
Kenyon, C. J. 1796. 

S. C. 7 T. R. 340, n. 

25. It is au offence agajfast 6 Geo. 1. 
cap. I 8.40 act as secretary to au unin- 
eoTpbrated joint stock company. No 
indictment will therefore lie for a con¬ 
spiracy to deprive a person of such an 
appointment, lie.: v. Stratton a \d others, 
1 Campb. 549, n. Ellenborough, C. J. 
1809. 

* 

B. (k) 10 Geo. I. cap. 10 . s. 12 . 

„ (Excise.) 

t 26. Ap excise officer who obtains a 
search warrant under the act, may jus¬ 
tify an entry, though no goods be found. 


31. An action, therefore, lies for not 
n placing stock for omnium. Ibid. 

32. A bii l for differences is void in the 
hands of an indorsee, with notice. Steers 
v. hash ley, 1 Esp. 166. Kenyon, C. J. 
1794. 

And the court discharged a rule for a 
new trial. Ibid, and 6 T. it. 61. 

33. But. a wager respecting the profits 
of a lottery contract is not within the 
act. Mortimer v. Salludd, 4 Campb. 42. 
Ellenborough, C. J. 1814. 


11 . (m) 17 Geo. II. cap. 40, 
(Naval stores.) 


s . 10 . 


34. "Where stores with the king’s 
mark arc found in the defendant’s pos¬ 
session, it lies upon him to discharge- 
himself, cither by producing a navy 
board certificate, or shewing that the 
articles were purchased from a person 
who may be presumed to have a certi¬ 
ficate. Rex v. Banks, 1 Esp, 144, 6 . 
Kenyon, C. J. 1794. 

35. If A. upon the suggestion of B. 
make a seizure of naval stores, and com¬ 
municate the intelligence to the admi¬ 
ralty, B. is the party entitled to a moiety 
of the penalty under the statute, lbia. 

36. Held, that an informer entitled 
under this statue to a moiety of the 
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penalty for embezzling navaf stores, is 
an incompetent witness for the prosecu-’ 
tion, unless he will release his interest. 
Rex v. Blackman, 1 Esp. 95. Kenyon, 
C. J. 1794. 

37. But in a subsequent case the in¬ 
former was admitted, it being in the 
discretion of the court to fine or im¬ 
prison. Rex v. Cole , Peake, 217, and 

1 Esp. 169. Kenyon, C. J. 1794. 

As to the discretionary power of 
punishing under these statutes, see Rex 
v. Bland , 5 T. R. 370. 

B. (u) 24 Geo. If, cap. 18. s. 1. 

« (Special jury.) 

38. In criminal cases a judge canall 
certify for the costs of a special jury. 
The King, on the prosecution of Sermon, 
v. Lord jibing don, 1 Esp. 226. Ken¬ 
yon, C. J. 1794. 

B. (o) 24 Geo. I Leap. 40. s. 12.^ 
(Retailing spirits.) * 

39. Semite, that this statute merely 
prohibits the selling of small quantities 
of spirits tr, the consumer, and docs not 
extend to liquors sold to a person who 
keeps an eating house, foT the purpose 
of supplying his guests. Jackson v. 
jutrill, Peake, 180. KenyonT C. J. 
]7y3. 

40. Upon the statement of an account 
mining out of cross demands, credit is 
given for the amount of spirits sold in 
quantities under the value of 20s. In 
an action ( 'or the balance these items 
cannot be disputed. Dawson v. Rem¬ 
nant, 6 Esp. 24. Mansfield, C. J. 1806. 

41. Nor is it any defence to an ac¬ 
tion on a bill of exchange, that it was 
accepted by the defendant for the amount 
of small quantities of spirits sold to him 
by the plaintiff. Spencer v. Smith , 3 
Carapb. 10. Ellcnborough, C. J. 1811. 

Contra, Scott v. Gilmore, 3 Taunt. 
226. 

B. (p) 24 Geo. II. tup. 44. s. 8. 

(Protection of justices, Sfc.) 

42. An officer acting colore officii, 
and not uirtute officii, is not protected 
from actions brought after the expira¬ 
tion of six months. Aleoek v. Andrews , 

2 Esp. 542, n. Ke.iyon, C. J. 1788. 


ft 

And see Anon. 1 Stra. 446; Weller 
v. Toke, 9 East, 364; Clements v. 
Keen, 2 Smith, 220. 

43. Nor if he act without a warrant. 
Postlethwaite v. Gibson and Slade, 3 
Esp. 226. Kenyon, C. J. 1800. 

C. Selwyn, 824, n. 15. 

'And see Money v. Leach, 3 Burr. 
1.742. 

44. A constable acting under a war¬ 
rant from a magistrate, cannot be sued 
without a demand of a copy of the war¬ 
rant, notwithstanding the illegality _ of 
the warrant, or the want of jurisdiction 
in the magistrate. Price v. Messenger, 
ct alt. 3 Esp. 96.j Eldon, C. J. 1800. 

[ And the coun coincided with the 
C. J. Ibid. 100, and 2 Bos. and Pul. 
j 158. 

45. Where the plaintiff declares ge¬ 
nerally, without charging the defend¬ 
ants as o fficers, he need not prove a de¬ 
mand of a copy of the warrant until the 
defendants have made it part of their 
case. Ibid. 

Scd vide ante. Practice, pi. 114. 

B. (q) 14 Geo. III. cap. 78. (Building 
act.) 

46. A verbal promise by the occu¬ 
pier to pay what is right and fair to¬ 
wards the rebuilding of a party wall, 
d^penscs with the formalities of the 
^pute, and with the necessity of shew¬ 
ing that he is the owner of thenmproved 
rent. Stewart v. Smith, Holt, 321. 
Gibbs, C. J. 1816. 

And the court refused a rule for a new 
trial. 7 Taunt. 178. 

B. (r) 24 Geo. III. cap. 48. s. 3. 

• f Excise.) 

k% 

47. Packages of starch exqeeding 28 
lbs. must be marked wfHi the ‘word 
starch , though ground down to the fine¬ 
ness of hair powder. Aitchcson and 
another v. Mudock , one, Sfc. another, 
Peake, 162. Kenyon, C. J. 1792. 

48. So where it is manufactured into 
sago powder. Rex v. Stringer. Skyn- 
ner, 0. B. Exch. cited ibid. 

B. (s) 26 Geo. III. cap. 60. (Registry.) 

49. Vessels employed in inland navi¬ 
gation only, are not within the act. 
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Laroche, bart. and others, v. Wakeman 
and another, Peake, 140. Kenyon, C. 
J. 1792. 

B. (t) 26 A . III. cap. 50; 28. Gen. 
III. 'cap. 20; 29 Geo. III. cap. 53; 
(Whale fishery. J 

50. Arrival at a place within the ex¬ 
chequer survey of a port, though no 
duties be in fact collected in such place, 
is a returning to a port in Grejt Britain, 
within the meaning of these acts. La- 
con, kniylit, ct alt. v. Hooper, et alt. 1 
Esp. 246. Keifyon, C. J. 1794., 

51. The months i^ithin which the 
voyage is to be performed must be taken 
to be Ivnar months. Ibid. 

And see post. Time. 

52. An affidavit verifying the muster- 
roll, upon which it appears that the 

D t number of apprentices was on 
[ when the vessel cleared out, is a 
sufficient proof of the fact of such ap¬ 
prentices being onboard when the vessel 
sailed. Ibid. 

N. These statutes are repealed, and 
other regulations made by 35 Geo. III. 
cap. 92. 


trate of a port in the West Indies,' au¬ 
thorizing the master of a vessel to en¬ 
gage seamen at more than double the 
usual rate, must specify the wages to be 
given, llodgers v. Lacy, 3 Esp. 43. 
Eldon, C. J. 1799. 

And the court of C. P. refused a rule 
to set aside a nonsuit. Ibid, and 2 Bos. 
& Pul. 57. 

B. (y) 39 Geo. III. cap. 58. (Por¬ 

terage.^ 

56. The statute 39 Geo. III. cap. 58. 
for the prevention of extortion in por¬ 
terage. is cumulative, and does not affect. 

i jhe operation of stat. 30 Geo. II. cap. 
24. for obtaining money by false pre¬ 
tences. 1 Campb. 215. Ellenborough, 

C. J. 1808. 

B. (z) 39 S? 40 Geo. 11T. c. 9. s. 5 £ 15. 
( Pawnbroker. J 

ft 

57. A. is entrusted by B. with cloth 
for sale, which A. pawns to C. After 
demand and refusal, B. may maintain 
trover against C. without tendering the 
duplicate. Pert and another v. Baxter , 
1 Stark. 472. Ellenborough, C. J. 1816. 


B. (u) 33 Geo. III. cap. 54. 

( Friendly societies. J 

53. The rules of a benefit friendhttm- 
cioty are enrolled at the quarter sessTOs, 
Trustees appointed under new regulations 
not confirmed by the magistrates under 
s. 3. ate not enabled to sue under s. 11. 
Batlcy and another v. Toionrow, 4 
Campb. 5. Ellenboiough, C. J. 1814. 

And see 35 Geo. III. cap. Ill; 2 
Sau nd. 47 f, g. 

B. (w) Geo. 1IT. cap. 9. s. 1. and 7. 
* (Alien.) 

54. The alien bill furnishes 110 de¬ 
fence to an action brought bv a person 
who comes here with an intention of 
returning to the enemy’s country. 
Michelotte v. Dillon , 2 Esp. 622. 
Ken von, C. J. 1798. 


B. (aa) 43 Geo. III. cap. 58. s. 1. 

(New felonies.) 

(And see ante. Felony, D.) 

58. The offence of “ maliciously 
cutting with intent to resist lawful ap¬ 
prehension,” is not committed where 
the party has no notice of the purpose 
of the officers. Rcxv. Ricketts, 3 Campb. 
68. Lawrence, J. Worcester, 1811. 

And see ante, Felony, pi. 14. 

59. Scmble, that the words “ other 
grievous bodily harm,” apply only to 
wounds in a vital part, inflicted under 
circumstances which, in case of death, 
would have amounted to murder. Rex 
v. James Akcnhcad, Holt, 469. Bayley, 
J. Northumberland, 1816. 

B. (bb) 43 Geo. III. cap. 155, s. 13. 

(Exception from Navigation act.) 


B. (x) 37 Geo. III. cap. 73. s. 3. 

(Seamen.'s wages.) 

55, A licence from the chief magis- 


60. Cotton wool is not included in 
“ all sorts of wool,” when the words 
wool and cotton wool are used in ano¬ 
ther clause of the statute. Pearce and 
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others v. Come, 4 Campb. 363. Holt, 
68. Gibbs, C. J. 1815. 

B. (cc) 43 Geo. III. cap. 183. 

(Certificated conveyancers. J 

61. The certificate qualifies only 
members of the inns o e court. Edgar 
v. Hunter, Holt, 528. 

62. But an agreement made by an 
unqualified person, binds.the parties. 
End. 

See 3 Taunt. 235, 465; 14 East, 576. 

B. (dd) 47 Geo. ITI. sess. 2. cap. 68. 
s. 24. (Coal ticket.) 

• 

63. The copy of the certificate deli¬ 

vered to the clerk of the market, de¬ 
scribing the defendant as master of the 
vessel, is not evidence of a sending by 
him, without proof aliunde of his being 
master, Alldred v. Ifalliwcll , 1 Stark. 
117. Ellcnborough, C. J. 1815. * 

And sec ante. Evidence, E. (a) 
pi. 99. 

B. (ee) 19 Geo. III. cap. 123. s. 35. 
(Prize money. J 

64. A prize agent receiving orders 
for prize money from' seamen while 
regularly licensed, may obtain payment 
under these orders after his licence has 
expired. Rex v. Davis, 4 Campb. 48. 
Elienboroi'gh, O. J. 1814. 

B. (ff) 52 Geo. IIT. cap. 39. s. 30. 
( General Pilot act.) 


and others. Holt, 466. Bayley, J. Dur¬ 
ham, 1816. 

67. Semble, that a staith, part of a 
colliery, is not within thejgp^. Ibid. 


STOCK. 


(And see ante, Agent, 'pi. 78; Bond, 

B. 12; Conditions precedent, 
B. 7, 8; Debtor and creditor, 
B. 5; post. Usury, pi. 1, 8, 12.) 

1. A transfer of stock by the debtor 
to the creditor, is evidence of paynunt 
on a pica of solvit post diem. Breton v. 
Cope, executor, Peake, 30. Kenyon, C. 
J. 1791. 

2. A bill given for the amount of dif¬ 
ferences upon stock-jobbing transac¬ 
tions, is void in the hands of an indorsee 
yiith notice. Steers v. Lash ley, 1 Esp. 
166. Kenyon, C. J. 1794. 

And the court of K. B. discharged a 
rule for a new trial. Ibid, and 6 T. R. 


6! 

3. Omnium is stock within the mean¬ 

ing of the statute against stock-jobbing. 
Brown v. Turner, 2 Esp. 631. Kenyon, 
C. J. 1798. " 

4. The holder of omnium is poten¬ 
tially a holder of stock. Olivierson v. 
Coles, l Stark. 496. Ellcnborough, C. 
JW816. 


5. And he may sue at party for not 
replacing stock for the amount of om¬ 
nium transferred by him to such party. 
Ibid. m 


65. The captain of a vessel in the 
river Thames, who lias a pilot on board, 
is not liable for damage done to another 
vessel, unless the mischief be imme¬ 
diately imputable to himself. Bonnet 
and another v. Morta, Holt, 359. Gibbs, 
C. J. 1816. 

And see Carruthcrs v. Sydeholham, 4 
M. & S. 77; ante. Ship, pi. 127. 


STOPPAGE IN TRANSITU. 

(And see ante, Frauds, statute op, 
C. (a); post, Trover; Vendor 

AND PURCHASER, B.) ** * 

A. By whom. 

B. Ok WIIAT SPECIES OP PROPERTY. 


B. (gg) 52 Geo. III. cap. 130. s. 2. 

(Demolishing manufactories. J 

66. The bussing of manufactories 
may be described as demolishing, though 
burning is expressly mentioned in the 
act. Nesham and ethers v. Armstrong 


C. At what period. 

D. Efpkct of. 

A. By whom. 

1. A. ships goods and sends the bi'l 
of lading to B. but by mistake, c* - « 



282 


STOPPAGE IN TRANSITU. 

indorse it. B. sells to C. A. sends an upon the vendee's becoming bankrupt 
indorsed bill of lading to D. informing are sold by his assignees; the vendor 
bim of the circumstance. D. cannot may recover the value in trover against 
stop the goofa on their arrival. Dick the assignees. Litt and another v, 
v. jLumsdeflVeake, 189. Kenyon, C. Cowley and others, Holt, 338. Gibbs, 
J. 1793. C. J. 1816. Post, pi. 16. 

, 9. Goods deposited at the king’s 

B. Of what species of property, warehouse on their arrival, for the du- 


2. A remittance of money for a par¬ 
ticular purpose may be stopped in tran¬ 
situ. Smith and others, assignees of 
Staples, v. Bowles and others, 2 Esp. 
578. Kenyon, C. J. 1797. 

3. Seans, of a general remittance from 
a debtor to his creditor. Ibid. 

And see Wiseman v. Vandcputt, 2 
Vera. 203; Hodgson v. Jjoy, 7 T. R. 
440, 6 ; Fcisc v. Wray, 3 East, 93; S. 
C. 2 Smith, 674; ante. Bankrupt, 
pi. 101. 

C. At what period. 

4. Goods paid for l>y an acceptance 
cannot be stopped by the vendor, until 
bill is dishonored. Davis v. Reynolds, 4 
Campb. 268, 1 Stark. 115. lillcnbo- 
rough^C. J. 1815. 

And see post. Trover, A. 12. 

5. Possession obtained by the con¬ 
signee before the completion of the 
voyage, will not divest the right of the 
consignor to stop the goods. Holst v. 
J’ownal and Spcnccr, 1 Esp. 240. 
Kenyon, C. J. 1794. 

And the court of K. B. refused a rule 
for a new trial. Ibid. 

Ace. Abbott, L. S. part 3, chap. 9. 
sect. 13. # 

Cont. Mills v. Ball, 2 Bos. & Pul. 
457, 61. 

And see Bohtlingk v. Inglis, 3 East, 
381,9. 

G^A claim made by the consignor 
updPthc carrier or micMle-raan, is suf¬ 
ficient without actual possession. Holst 
v. Pownal, ubi supra. 

7. S. P. ruM m Nor they and Lewis , 
assignees of Leylaml and Cragg, v. Field, 
2 Esp. 613.^ Kenyon, C. J. 1797. 

And see Snee v. Prescott, 1 Atk. 245. 
D'Aqnila v. Lambert, Ambler, 399; 
Bohtlingk v. Inglis , 3 East, 381, 94. 

8. The vendor of goods countermands 
the delivery to the vendee, they are how- 

. ever delivered to the latter, through the 
mistake of the carrier’s servants, and 


ties under 26 Geo. 111. cap. 59,, s. 4, 
may be stopped in transitu , although 
they have been claimed by the con¬ 
signee. , Northey v. Field, ubi supra. 

S. P. Nix v. Olive, Abbott, 422. 

10. Held, that the putting of goods 
on board a vessel chartered by the con¬ 
signee, is a complete delivery, after 
which there can be no stoppage in 
transitu. Boehtlinck v. Schneider, ffn- 
glisj assignee of Crane, 3 Esp. 58. 
Kenyon, C. J. 1799. 

Sod vide 3 East, 381. S. P. between 
the same parties, contra. 

And s6e Walker v. Wuodbridge , Co. 

B. L. 394. 

11. Goods sold to A., and by bis 
directions sent to a wharfinger, to be 
forwarded to him, may he slopped in 
transitu in the wharfinger’s hands. 
Smith awl another v. Goss, 1 Campb. 
282. Ellenborougli, C. J. 1800. 

12. But where goods arc delivered to 
a pricker appointed by the vendee, to l>e 
forwarded lo any port the latter may 
appoint., and the goods are opened and 
examined by the vendee’s agent, the 
right of stoppage in transitu is gone. 
Leeds v. Wright, 4 Esp. 243. Alvanley 

C. J. 1802. 

And the court of C. P. refused a rule 
for a new trial. "3 Bos. & Pul. 320. 

Ace. Dixon v. Baldwin, 5 East, 175, 
84 ; and see 2 Saund. 47 g, h. 

13. So where they are delivered to a 
warehouseman to whom the vendee pays 
warehouse rent, though they have not 
reached their ultimate destination. 
Wright v. Lawes, 4 Esp. 82. Kenyon, 
C. J. 1801. 

And see Richardson v. Goss, 3 Bos. 
& Pul. 127; Stoveld v. Hughes, 14 
East, 308. 

14. Secus, if any thing remain to be, 
done to the goods before the price can 
be ascertained. Withers and another v. 
Lyss and others, 4 Campb. 237. Gibbs, 
C. J. 1815. 

And see post. Vendor, B. 
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15. A. receives a dock delivery order 
for goods entered in the books of the 
West India Dock in his name. A., 
upon selling the goods to B., indorses 
llie order to him. B. sells the goods 
to C. on credit, and delivers the order. 
Held, that on C.’s insolvency, A. cannot 
take possession of the goods, though 
they continue in his name, and the 
order has not been lodged with the 
Dock Company. Spear v. Travers and 
another, 4 Campb. 251. Gibbs, C. J. 
18 J 5. 

1G. Goods delivered to the packer of 
the purchaser, upon an understdftding 
that they were to be paid for in ready 
money, may be stopped in transitu. 
hoescliman v. Williams, 4 Campb. 181. 
Ellcnborough, C. J. 181.5. 

And see Potliier, Contrat. do Vente, 
p. 5, chap. 1, art. 2, :iun>. 324 ; Bishop 
v. Shillth>. 2 L5. & A. 329, n. anti*, pi. 8. 

17. If the vendors receive*, from the 
vendee, warehouse rent for the goods 
remaining in their warehouse beyond 
the period at which limy ought to have 
been removed, live delivery is complete, 
and the right of stopping in transitu is 
gone. Hurry and others v. Mangles 
and others, 1 Campb. 452. Ellcnbo- 
rough, C. .1. 

If the vendor take a receipt from 
the wharfinger, as for goods received 
from the vendor, the delivery is com¬ 
plete. Noble v. Adams, Holt, 248. 
Gibbs, 181G. 

If). T‘e_ right of the vendor to stop 
goods in t*pusitu, is not divested by a 
foreign attachment at the suit of a cre¬ 
ditor of the vendee. Smith v. Goss, uli 
supra. 

Ace. Oppcnhcim v. Russell, 3 Bos. & 
Pull. 42. 

20. Where, with the privity of the 
vendor, the wharfinger in whose cus¬ 
tody the goods lie, charges the vendee 
w ith warehouse rent, he holds them for 
the vendee, and they are no longer sub¬ 
ject to stoppage in transitu. Harman 
and others, assignees, Sj'c. v, Anderson 
and another, 2 Campb. 243. Ellenbo- 
rougli, C. J. 

S. C. cited 14 East, 593. 

21. And if the vendee receive from 
the vendor an order for the delivery, 
which he lodges with the wharfinger, 
the same effect is produced, though no 


transfer be made in the wharfinger's 
books. Ibid. 

And a rule for a new trial on the latter 
ground, was refused. Ibid. 

22. The shipper of giftU takes a 
receipt from the captain, who executes 
a bill of lading in favour of a sub-vendee. 
The shipper may stop the goods in 
transitu, and, upon a refusal of the cap¬ 
tain, may maintain trover against him. 
Craven and others v. Ryder, Holt, 100. 
Dallas, J. 1815. 

And the*court of C. P. refused a rule 
to set aside the verdict. 1 bid. 2 Marsh, 
127. 

23. A West India Dock warrant, in¬ 
dorsed and delivered for a valuable con¬ 
sideration, passes the property so as to 
destroy the right of stoppage in transitu. 

1 '/.winger and another, v. Samuda, Holt, 
395. Park, J. 1816. 

And the court of C. P. discharged a 
rule for a new trial. H. T. 1817. Ibid. 
•and 7 Taunt. 2G5 ; J B. Moore, 12. 

Nee Appendix. 

24. A. being indebted to B. on the ba¬ 
lance of accounts, incl uding bills asfcepted 
by B. for A. consigns goods to B|flpn ac¬ 
count of this balance. A. has no right 
to stop the goods in transitu, upon B. 
becoming insolvent before the bills are 
paid. Vcrtue and another v. Jewell, 4 
Campb. 31. Ellenborough, C. J. 1814. 

* D. Effect of. 

25. Where goods, sold to be paid for 
on delivery, are stopped in transitu, the 
vendor njay still maintain an action for 
goods bargained and sold, if he offer to 
deliver them on being paid. Kymer 
and others v. Suircrcrapp, 1 Campb. 
109. Ellenborough, C. J. 1807. 

And see ante. Assumpsit, pi. 38. 

# 


SURETY. 

(And see ante. Agent, pi. 116; Bono, 
pi. 22, 3 ; Debtor and creditor, 
pi. 10.) 

A. Whew discharged. 

B. Contribution. 

B. (a) To what extent . 
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A. When discharged. 

(And see ante, Assumpsit, pi. 46.) 

1. Creditor, by giving further credit 
to principal, docs not discharge surety, 
except where he has disabled himself 
from suing. Hamilton v. Stratton , Sit¬ 
tings at Westminster, 9th July, 1819. 
Abbott, C. J. 

And see Bank of Ireland v. Berc.s- 
ford , 5 Dow, 234; Boullbct v. Stubbs, 
'18 Ves. 20. 

2. Time given to one co-surety does 
not discharge fhe rest. Dunn v. Sice, 
llolt, 399. Park, J. 1816. 

B. CONTUIBUTION. 

(And see ante, Action, pi. 47; As¬ 
sumpsit, pi. 40, 41, 42.) 

B. (a) To what extent. 

3. In an action for contribution 
against a co-surety, a declaration by the 
obligee as to the account to which he 
earned.money paid him by the principal 
oblige? is not evidence, unless the de¬ 
claration were made at the time of pay¬ 
ment. The obligee must be called. 
Dunn v. Sice, Holt, 399. Park, J. 
1816. 


TAXES. 

(And see post, Witness, C. (n). ) 

1. A sale of the estate of a bankrupt 
before the commissioners, hy a mort¬ 
gagee, is liable to the auction duty. 
Coare v. Creed, 2 Esp. 099. Kenyon, 
C. J. 1798. 

2. In an action for use and occupa¬ 

tion, the property tax will not be taken 
into consideration at nisi prius. Pocock 
v. Eustace, 2 Campb. 18 h Ellenbo- 
rough, C. J. 180i-i. , 

U:And see Clcnncl v. Read, 7 Taunt. 

50 . 

3. Unless it has been paid before 
action brought. Baker v. Dax-is, 3 

, C’ampb. 474. Ellcnhorough, C. J. 1813. 

And. sec Fuller v. Abbott, 4 Taunt. 
105. 


TENDER. 

(And see ante, Conditions prece¬ 
dent, B. 7; Practice, C; Set 

OFF.) 

A. Form of tender. 

B. To WHOM MADE. 

C. At what time. 

D. Where necessary. 

E* Conditional tender. 

F. Effect of tender. 

G. How AVOIDED. 


A. Form of tender. 

1. Tender in Bank of England notes 
is sufficient, unless specially objected 
to. Brotvn v. Saul, 4 Esp. 267. El- 
lenborough, C. J. 1803. 

S. P. IFriyht v. Heed, 3 T. li. 554. 

And for the exception, see Grhjby v. 
Oakes, 2 Bos. &, Pul. 526. 

2. And it is stated to have loon held, 
that a tender in a Liverpool bank bill 
of exchange is good, if not specially ob¬ 
jected to. Lockycr v. Jones, Peake, 
180, n. Kenyon, C. J. 1796. 

3. But, iu a subsequent case, a tender 
in a Bristol bank hill was held not to 
be good, though the party made no ob¬ 
jection to the form of the tender. Mills 
v. Saff'ord, Peake, 180, n. Excli. E. 
T. 1808. 

4. The debtor sends money to the 
house of the creditor. A servant takes 
it in, and returns it with an answer, 
purporting to be from the master. This 
evidence to go to a jury. Anonymous, 
1 Esp. 349. Kenyon, C. J. 1795. 

Sec Pilkington v. Hastings, 5 Co. 76; 

S. C. better reported, Cro. El. 813. 

And see post, G. pi. 37. 

5. An offer to pay money as a boon, 

j accompanied with a protestation against 
the party’s right, is not a legal tender. 
Simmons v. Wilmot and others , 3 Esp. 
91. Eldon, C. J. 1800. Post, pi. 23, 4. 

6. Defendant threw a guinea and 
some bank notes on a table, saying to 
'plaintiff, “there is the balance of the 
account.” Plaintiff refused to take up 
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'he money and went away, upon which I 
the money was counted over by. the 
witness, and found to amount to 171. Is. 
Held to bn sufficient evidence to support 
a plea of a tender of that sutn. Holland 
v. Phillips, 6 Esp. 46. Mansfield, C. 
.1. 1 HOG. 

7. Scmblc, that evidence of a tender 
of 41. 19s. Gd. will not support a plea 
of a tender of 41. 9s. Gd. Watkins v. 
Robb, 2 Esp. 711. Kenyon, C. J. 1798. 

And stc post, G. pi. 32. Anon. Fra. 
Moore, 47; Wade’s case, 5 Co. 114; 
Co. Litt. 208, a; Noy’s Rep. 74; Pal- 
liser v. Ord, Btmb. 1G6. 

8. Semite, that a tender of a 51. note, 
accompanied with a demand of Gd. 
change, is not a good tender of 41. 
19s. Gd. Ibid. 

9. So if a debtor produce a 51. note, 
and desire his creditor* to take 31. 10s. 
of it, the tender is insufficient Better- 
bee v. Davis, 3 Campb. 70. Le Blanc, 
J, Gloucester, 1811. 

10. If several creditors to whom mo¬ 
ney is due in the same right, assemble 
for the purpose of demanding payment, 
a tender of one gross sum, which they 
all refuse on account of the insufficiency 
of the amount, is good. Black v. Smith, 
Peake, 88. Kenyon, C. J. 1791. 

And see Dame Gresham’s case, 
Moore, 261, 2, 1st point; 2 T. 11. 414. 

11. Held, that where the creditor in¬ 
sists upon a larger sum being due than 
that which the debtor offers to pay, the 
money nec' i not be produced. Ibid. 

12. But, in a subsequent case, it was 
held, that tne money must be shewn, 
unless the creditor expressly dispense 
with the production of it. Dickinson v. 
Shoe, 4 Esp. G8. Kenyon. C. J. 1801. 

And see Douglas v. Patrick, 3 T. R. 
684; Thomas v. Evans, 10 East, 101, 3. 

13. A debtor offers to pay a certain 
sum, which the creditor refuses to re 
ceivc, on account of the insufficiency of 
the amount. This is not a good tender, 
unless it appears that the debtor had 
the money with him ready to be pro¬ 
duced, in case the offer had been ac¬ 
cepted. Glascott v. Dag, 5 Esp. 48. 
Ellenborough, C. J. 1803. 

B. To WHOM MADE. 

14. Semble, that *-here a tender to 


the defendant is pleaded in bar to a 
cognizance for rent, and issue is joined 
thereon, evidence of a tender to the 
defendant’s agent will not support the 
plea, a bailiff having no payer to dele¬ 
gate his authority. Pimm v. Grevill, 6 
Esp. 95. Ellenborough, C. J. 1807. 

15. A tender to an agent authorized 
to receive money, is a good tender to 
the creditor. Goodland v. Blewith, 1 
Camph. 477. Ellenborough, C. J. 1808. 

C. Aff WHAT TIME MADE. 

(And see ante. Attorney, pi. 30.) 

16. Tender after the* day cannot be 
pleaded to debt on bond, under 4 Ann. 
cap. 1G. s. 1 2 . Dixon, v. Parkes ct 
alt. 1 Esp. 110. Kenyon, C. J. 1794. 

Acc. Playei v. Bandy, 10 Mod. 2G. 
And see 2 Saund. 48 a, n. Koilw. 
74, pi. 21. 

N. Tender of rent before the day, 
appears not to l>e pleadable; see Co. 
Litt. 315, a. 4 Co. 10, a. 

17. Semble, that where the declara¬ 
tion is entitled generally of the term, 
the defendant cannot give in evidence a 
tender made after the first daym the 
term, though he should be able to shew 
that the latitat was sued out after the 
tender. Rolfe. v. Nordcn, 4 Esp. 72. 
Le Blanc, .1. 1801. 

And see Southouse v. Allen, Selw. 
N. P. 146. Tidd, 360. 

D. Where necessary. 

18. Scmblc, that if a traveller be per¬ 
mitted to go into a post-chaise, and to 

f >ut on his luggage, he may insist on 
laving the journey performed without 
tendering the fare. Massitcr v. Cooper, 
4 Esp. 200. Ellenborough, C. J. 
1803. Ante, Action on the case, 
pi. 70. 

19. But, at all events, if he tender a 
sum, which the post master has stated 
to be the proper fare, it is a breach of 
contract not to perform the journey. 
Ibid. 

E. Conditional tender. 

20. Though tht debtor insist upon a* 
receipt in full, the tender is good, if 
objected to at the time merely on the 
ground of the insufficiency of the 
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amount. Cote and another v. Blake, [m writing. Middleton v. Brewer, Peake> 
Peake, 179. Kenyon, C. J. 1793. 15. Kenyon, C. J. 1790. 

N# This case appears to have been!* Aj&d see 1 Wins. Saund. 33. c. and 
considered with reference to the general I cases there collected, 
right of a debtor to demand a receipt I 28. When a tender is made, the cre- 
upon paying money to his credit; which Iditor may accept the sum tendered, 
right was said to have been determined I without prejudicing his right to sue for 
not to exitf, except in the cases of pay- j more, apylwy v. Hide, 1 Campb. 181, 
ment to the king’s receiver. Bynjb. j 3. Ellenborough, C. J. 1808. 

-348. Sed vide Fitzh. Damage, 75. Midi 29 . Semite, that there can be no 
see Bro. Abr. Taile d’Exchequer, 7.1 nonsuit after a tender. Harding v. 
But, by 43 Geo. III. cap. 126. s. 5. a I Speer, 1 Campb. 327. Heath, J. 
debtor is authorised to tender a blank I Kingston, 1808. 

receipt at the time of payment, which I And see Gutteridge v. Smith* 2 H. BJ. 
the creditor caunot refuse to sign, with-1377; Paxton v. Popium, 10 East, 366, 
out incurring a penalty of 101, j 8 ; Tidd, 838. 

The particular form of‘he receipt (in\ 30. After a tender by agent, and 
full) in the principal case, does not ap -1 refusal, the money in the agent’s hands 
pear to have been adverted to. I is at the risk of the debtor. Ibid. 

21. And, in a subsequent case, it was I Vide tamen post, Vendor and 
held, that a tender accompanied with a I purchaser, 13. 4, n. 

demand of a receipt in full, is bad. J 

Glascottv. Day, 5 Esp. 48. Ellenbo-I G. How avoided. 

rough, C. J. 1803. ] 

And see post, F. 28. I 31. Where the plaintiff replies an 

22. S. 1*. ruled in Uuxhatn v. Smith, \uriginul sued out before tender, it is 

2 Campb. 21. Ellenborough, C. J. sufficient lo produce the capias ad re- 
1809 ' I spondendvm. Gosling v. Wilhcrspo<m , 

23. Or to be accepted as the whole 12 Wins. Saund. 1, e. Kenyon, C. J. 

balance due. Evans v. Judkins, 411788. s 

Campb. 156. Gibbs, C. J. 1815. 32. Upon a replication of a subs'* 

24. S. P. Free v. Kington , K. B. T. que-nt demand and refusal, it lies on the 

1815. Ibid. I plaint ill to shew that the sum demanded 

25. Or, if the party require that a sc- was the precise sum stated in the plea, 

curity be delivered up to be cancelled. I Spybcy v. Hide, 1 Campb. 181. Ellcn- 
Huxham v. Smith, vbi supra. borough, C. ,T. 1808. 

26. But a tender of money due upon! 33. And that the demand was made 

a promissory note, accompanied with a by a person authorised to receive the 
demand of the note, is sufficient to stop I amount.' Caorc v. Callaway, 1 Esp. 
the running of interest. J)cnt v. 7)ujin,| 115. Kenyon, C. J. 1794. 
executrix, &-c. 3 Campb. 296. Ellen-1 And see PaUiser v. Ord, Bunb. 166. 
borough, 0. J. 1812. I 34. Which the clerk of plaintiff’s 

And see Ihme v. Peploc, 8 East, 168 ; J attorney has not. Ibid. 

4 Leon. 209, pi. 338. I 35. And to give the debtor a dis- 

I charge. Coles v. Bell, 1 Campb. 478, n. 
_ _ I Ellenborough, C. J. J 809. 

F. Effect of tender. I 35 ^ ^ subsequent demand, accompa- 

(And .see ante, Justices, pi. 16 ;|nied with a demand of another sum not 
Partner ; Practice, C. (a); C. due, is insufficient. Coore v. Callaway, 
(b); Set off, D. (b) 38; D. (e}. I ubi supra. 

I Ace. Strutt v. Rogers, 7 Taunt. 213. 

27. The payment of money into! And see ante, D. 

court on a plea of tender to a count onj 37. To shear a subsequent demand, 
•a promise to pay the debt of another] proof of the delivery of a letter at the 
in consideration of forbearance, is such j defendant’s house, to a clerk who returns 
an admission of the contract as precludes] with an answer “ that the debt shall be 
the necessity of proving an undertaking ] settled,’ ’ is primA facie sufficient. Hay- 
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ward v. Hague, gent. 4 Esp. 93. Law* 
rencc, J. 1802. 

And see ante, A. 4. * 

38. Where a tender to the landlord 
is pleaded in bar to a cognizance for 
rent, and the defendant replies a subse¬ 
quent demand, made by nimself and a 
refusal, evidence made of a demand bythe 
defendant's agent is not sufficient. Pimm 
v. Grevill , 6 Esp. 95. Ellenborough, 
C. J. 1807. 

39. A tender made by A. & B. who 
are jointly liable, is invalidated by a 
subsequent ^fusal by A. Peirse v. 
Bowles and another, 1 Stark. 323. El- 
lenborough, C. J. 1816. 


TIME. 

(And see ante. Insolvents, pi. 1.) 

A. IIow COMPUTED. 

il. Priority. 

(!. Consequences ok giving 

TIME. 

A. IIOW COMPUTED. 

1. Upon a charter party at so much 
per month, the jury found, that the 
customary calculation is by calendar 
months. Jolly v. Y'owiy, 1 Esp. 186. 
Kenyon,C J. 1794. 

2. But in a case upon the construc¬ 
tion of 26 Geo. 111. cap. 50, 28 Geo. 
III. cap. 20, and 29 Geo. IIT. cap. 53, 
it was ruled that lunar months muSt be 
intended, and thsCt evidence of a custom 
amongst the revenue officers to compute 
the voyage by calendar months was in- 
admiss'ble. Lacon , knight , ct alt. v. 
Hooper , ct alt. 1 Esp. 246. Kenyon, 
C.J. 1794. 

And the court of K. B. discharged a 
Tule for setting aside verdict. 6 T. R. 
224. 

And see Brown v. Spence , 1 Lev. 101; 
Com. Dig. Temps A; ante. Attorney, 
pi. 24; Bankrupt, pi. 39, 40, 1. 

Sed vide Bakery. Catesb y, Yelv. 100; 
Dormer v. Smith , Cro. El. 835; 1 
Hawk. P.C.35; Dyke v.Swectmo, Willes, 
585, 7, 8; Lang v. Gale , 1 M. & S. 
Ill; Litt. Rep. 19. 
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3. If a bill of lading contained a rae- 
morandurb, “ to be discharged in 14 
days or pay jive guineas a day demur¬ 
rage, ” evidence of usage may be ad¬ 
duced to shew that working days, and 
not running days are to be understood. 
Cochran v. Retberg et alt. 3 Esp. 121. 
Eldon, C. J. 1800. 

, 4, A patent dated 10th "May, con¬ 
tained the usual proviso that a specifi¬ 
cation should be inrolled within one 
calendar month after the date. The 
specification was not ihrolled till the 
10th June. Held, that the month began 
on the 11 th May, and included the 10th 
June. Jfatsonv. Pears, 2 Campb. 294. 
Ellenborough, C. J. 1809. 

S. P. Thomas v. Topham , Dyer, 218, 
b; Fra. Moore, 40, anon, but S. C.; 
Claytpn’s case, 5 Rep. 1 , b. And sec 
Glassington v. Rawlins, 3 East, 407. 

B. Priority. 

5. Where goods arc seized under a 
f. fa. or the day on which the. defen¬ 
dant commits au act of bankruptcy, it 
must be inquired which had the priority. 
Sadler , assignee of Knight, v. Leigh anti 
another, 4 Campb. 195, 7. Ellenbo¬ 
rough, C. J. 1815. 

N. 21 Jac. 1 . cap. 19. sect. 9. de¬ 
stroys the securities of creditors on 
goods “ whereof there is no execution 
or extent sued and executed.” And sec 
Philips v. Thomson , 3 Lev. 191. 

C. Consequences of giving 

TIME. 

6 . A creditor by giving further time 
to his debtor does not discharge the 
surety, except where he has disabled 
himself from suing. Hamilton v. Strat¬ 
ton. Abbott, C. J. 1819. 

And see ante, Surety, A. 


TITHES. 

1. Upon a general agreement for thfe 
retaining of tithes for so much per 
annum, where no time is specified for 
the payment, interest cannot be de- 
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mended. SJtiplw v. Ifammond, '5 Esp. 
114. Ellenborough, €. J. 1804. 

2. But it was held, that where the 
composition is payable on a day certain, 
the tithe owner is entitled to interest. 

Ibid. \ 

Sed vide ante, Interest, A. 

3. The occupier is bound to tedd the 

grass, before he puts it into grass cq 
for tithing; after which the parson ^ 
make it completely into hay. Newm 
esq. v. Morgan , 1 Campb. 305. Heath, 
J. Chelmsford, JR08. • 

And the court of K. B. refused a new 
trial. Ibid, and 10 East, 5. 

Acc. Ilalliwctl v. Trapoer, 2 Taunt. 
55, t>. 

And see Smith v. Samlrrook , 1 M. & 

S. 66. 

4. No action therefore will lie against 
the parson for not taking away tmr tithe 
of grass set out in the swath. Moyes v. 
Willett, clerk, 3 Esp. 31. Buller, J. 
Chelmsford, 1799. 

'5. Where there is a private road 
through a farm, the parson may use it 
for carrying away his tithe, although 
there be another public road nearly 
equally convenient, and the farmer do 
not, on that particular occasion, use the 
private road himself. Cobb, clerk , v. 
Selby, 6 Esp. 103. Macdonald, C. B. 
Maidstone, 1806. 


3 Campb. 284. Ellenborough, C. J. 


A. (b) By assignee of a term. 

2. The remote assignee of a term 
cannot prove his interest without proving 
the original lease, and all the mesne 
assignments. Crosby v. Percy, 1 Campb. 
303. Mansfield, C. J. 1808. 

,Sed vide post. Vendor and Pitr- 
chaser, F. 12; Earl v. Baxter, 2 Bla. 
1228. And sec Doe v. Parker , Peake’s 
Ev. 


TOLL 


1. A waggon returning from London 
loaded with dung is exempted by 14 Geo. 
III. cap. 82. sect 3. from being weighed 
and charged for overweight, notwith¬ 
standing it carry home an empty basket, 
and bottles, these not being goods or 
merchandise within the meaning of 13 
Goo. 1IT. cap. 84. s. 1. Chambers v. 
Eaves, 2 Campb. 393. Ellenborough, 
C. J. 1810. 

2 . It is not extortion to take loll from 
a party who is exempted from the pau^ 
ment of toll, unless the ground of tnw 
exemption be stated at the time. Ilex 
v. Ilamlyn, 4 Campb. 379. Ellenbo¬ 
rough, C. .1. 1816. 


TITLE. 

(And see ante, Assumpsit, C. (e); 
E. (c) pi. 80, 1, 2, 3; Vleadino, 
pV ; post, Tiiovek, A.) 

_____ v 

A. HOW PROVED. 

(a) Under an Act of Parliament. 

(b) By assignee of term. 

A. How PROVED. 

-v 'tf' 

A. (a) Under an Act of Pifrliament. 

1. A statute directing the manner in 
which a canal company shall convey 
land, enacts, that 44 every such convey¬ 
ance shall be valid.'* This does not 
cure any defect of title. Ward v. Scott, 


TRESPASS. 

(And" sec ante, Abatement B. (c) ; 
Pleading, B. (d).) 

A. To PERSONS. 

(a) Where it lies. 

(b) Pleadings. 

(c) Evidence. 

(d) Verdict • 

B. To PERSONAL PROPERTY. 

r (a) Where it lies. 

* (b) Pleadings. 

(c) Evidence. 

(d) Verdict. 



TRESPASS. 

* 


C. TO REAL PROPERTY. 

(a) Where it lies. , 

(b) Pleadings. 

(c) Evidence. I 

/ 

A. TO PERSONS. 

(And see ante, Imprisonment.) , 

A. (a) Where it lies. 

1. A constable who receives a chaTgc, 
is justified in committing the party 
charged, unless he colludes with the 
complainant. White v Taylor and 
Simcoe, 4 Esp. 80. Le Blanc, J. 1801. 

And see post. Variance, pi. 39. 

2. In the absence of evidence to that 
effect it is not a question for the jury, 
whether the constable exercised a pro¬ 
per degree of discretion, [hid. 

3. A father may maintain trespass 
per quod servitium ami sit, against, a per¬ 
son who seduces a daughter by whom his 
household work is done, although she 
be living in service, and do not sleep in 
the father’s house. Mann v. Barrett, 6 
Esp. 32. Heath, J. Chelmsford, 1806. 

And sec Action on the case, 
^jP(c).; post, pi. 9. 

4.. A master, upon the seduction of 
his servant, may recover damages be¬ 
yond the mere loss of service, though 
not related to her. Fores v. Wilson, 
Peake, 55. Kenyon, C. J. 1791. 

Acc. Irwin v. Dearman , 11 East, 23. 

5. A per-on who causes another t.o 
be impressed does it at his own peril, 
and is liable to an action if the party be 
not subject to the impress service. 
Ffewstcr v. Jloyle, widow, 1 Campb. 
187. Ellenborougb, C. J. 1808. 

6 . Where A. is apprehended under a 
judge’s warrant against B., neither the 
officers who take A., nor those who 
innocently receive him, can justify 
under the process. Aaron v. Alexander, 
Crowley , and Solomons, 3 Campb. 35. 
Ellen borough, C. J. 1611. 

7. An attorney acting in fair dis¬ 
charge of bis duty should not be made 
a co-defendant in an action of'lares pass 
and false imprisonment brought against 
his client. Sedley v. Sutherland and 
others , 3 Esp. 202, Kenyon,' C. J. 
1800. 
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A. [b) m Pleadings. «*, 

(See Staight v. Gee, ante. Officer, pi. ’ 
16; Nathan v. Cohen, ibid. pi. 17; 
PleKdino, pi. 49, j61.) 

A. (c) Evidence. 

ifcsee ante, Officer, pi. 25, 26, 
27, 28.) 

8 . Nothing can be given in evidence 
under the* alia enormia which .might 
have been put upon the record, and 
which it would not have been incon¬ 
sistent with decency to state. Lowdeu 
v. Goodrich , Peake, 46. Kenyon, C. J. 
1791. 

9. In trespass for assaulting plaintiff’s 
son aiK|$ervant, per quod, Sfc. it is suf¬ 
ficient to shew that the son lived in his 
father’s family and under his protection; 
without proving actual service. Jones 
v. Jlrown and another , Peake, 233, and 

1 Esp. 217. Kenyon, C. J. 1794. 

Vide tamen Gray v. Jefferies , Cro. 

El. 55; Barham v. Dennis , ibid. 770; 
Postlcthwaite v. Parker, 3 Burr. 1878; 
Bennett v. Allcott , 2 T. R. 166, 8 . 

10. If, in an action against A. and B., 
the plaintiff prove a trespass in which 
A. alone was implicated, he cannot af¬ 
terwards offer evidence of a joint tres¬ 
pass. Sedley v. Sutherland and others , 
3 lisp. 202 . Kenyon, C. J. 1800. 

11. Where a declaration for assault 
and battery contains but one count, the 
plaintiff, after proving one assault, can¬ 
not wave it, and go on to prove another. 
Stantc v. Pricket , 1 Campb. 473. El- 
lcnborougb, C. J. 1808. 

12. Where, upon an issue on‘son 
assault denfhsne, the defendant proves 
that he was assaulted before the day 
mentioned in the declaration, the plaiu- 
tiff cannot give in evidence an assault 
on the day without new assigning. 
Handle v. Wcbb t 1 Esp. 38. Ruller, J. 
Chelmsford, 1793. 

N. In thi|i case the declaration must, 
it would seem, have slated one assault 
only. And see post, C. (c) pi. 34. 

S. I*, contra, T/i niton v. Lyster, Cro. 
Car, 514. Sed vide Bull. N. I‘. 17;' 
Tyler v. Wall,- Cro. Car. 228; Anon. 

2 Lord Raym. 1015. And see 2 Wins. 
Sauud. 5, g. Barnes v. Hunt, 11 East,' 
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451.; Pytwell v. Stow, 3 Taunt. 425; 

• Oakley v«. Dams, 16 East, 82. 

13. 'No proof of special damage in 
thg loss of lodgers is admissible, jinless 

.■ tfe names of sucH lodgers be stated in 
.the,declaration. Westwood v. Cowne, 

, l Stark. 172. Ellenborough, C. J. 181 
Add sefe Hartley v. Tierring, 8 T. ' 
130; Fennv . Dixe, 1 Roll. Abr. 58 
Vih. Abr. 469; Bull, N. P. 7; 2 

• $^10^411, n. (4). 

*>/ "■ A. (d) Verdict 

% . 

14. In trespass and assault against 
j* two, the jury should give a joint verdict 

to the amount which they think the 
most culpable ought to pay. Brown v. 
J Alien and Oliver , 4 Esp. 158. Elleu- 
' .borough, C. J. 1802. "% 

Acc. Heydon’s case, 11 Co. Rep. 5. 

15. Where a personal injury has been 
occasioned by tne wrongful act of the 

‘ defendant, expenses which the plaintiff 

• is under ajlcgal obligation to pay, form 
part of the damages to be assessed. 
D-i^n. v. Bell , 1 Stark. 287. Ellenbo¬ 
rough, C. J. 1816. 


B. To PERSONAL PROPERTY. 

see ante, Costs, 4, 6; Mis¬ 
nomer, 5.) 

B. (a) Where it lies. 

16. After the expiration of the term, 
the lessee enters and removes a brick 
building erected for a manufactory. He 
may justify the asportation , though he 
is a trespasser quoad the re-entry. Pen- 
ton v. Hobart, 4 Esp. 33. Kenyou, C. 
% i8oi. 

- And the court of K. B. set aside a 
s nominal verdict for the plaintiff on the 
* asportation. Ibid, and 2 East, 88. 

A. gratuitously permits B.to use 
*fiis carriage. A. still remains in legal 
bssession, and may maintain trespass 
‘an injury done to the emmage whilst 
Is so used. Lotan y. Croa^Z Campb., 
34. Ellenborough, C. J. 1810. 

► • 18. Seats, if A. let his carriage' to B. 
lot a certain tmMjkfiJbid. 

- ' And see pi^;'TRovKR, pi. ]. 

■_ 19. Throwing down and breaking a 
jar will support a count for an asoorta- 

* 4 ' * 


tion and conversion. Gossan v.‘ Graham, 
l Stark. 55. El\enborough, C. J. 1815. 

B. (b) Pleadings.- 
(And see post, B. (d) pi. 25.) 

20. In trespass where the defence is 
a distress for rent, after a clandestine 
removal from the premises, it must be 
specially pleaded. Fomeaux v. Fothcrby 
am Clarke, 4 Campb. 136. Ellenbo¬ 
rough, C. J. 1815. 

B. (c) Evidence. 

21. Under a justification for shooting 
plaintiff’s dog, which avers that the 
dog was worrying and attempting to kill 
defendant^ fowl, aud could not other¬ 
wise be prevented, it must be proved 
that the dog when shot was in the act 
of killing. Janson v. 'Brown, 1 Campb. 
41. Ellenborough, C. J. 1807. 

And see Wright v. Ramscot, 1 Saunil. 
84. Vere v. Lord Cawdor , 11 East, 
569. 

22. In trespass against a sheriff for 
seizing goods under a ji. fa. the warrant 
is sufficient to connect the defendant 
with the acts of the bailiff under the 
general issue; and it lies upon the cM^ 
fendant to prove the writ, in support of 
a plea justifying under it. Grey v. 
Smith and another, sheriff of Middlesex, 
l Campb. 387. Ellenborough, C. J. 
1808. 

And see ante, ^ Action on the 
CASE, A. (g). 

23. Defendant justifies the cutting of 
ropes as necessary for disengaging ves¬ 
sels which had run foul of each other. 
Under a new assignment, clear and 
wanton excess must be proved; not acts 
done under a fair impression of neces¬ 
sity. Hockless et cut. v. Mitchell, 4 
Esp. 86 . Kenyon, C. J. 1801. 

And see post, C. (b) pi. 29 ; ante. 
Pleading,! 7 ; Rivers. ■ 

B. Verdict. 

24. Upofc the general issue in tres¬ 

pass fapdestroying a picture, which ap¬ 
pears robe a scandalous libel, the plain¬ 
tiff is eddied to recover merely the. 
value Of the canvas and paint., \ 

Bost v. Bensford, 2 Campb. 511. El ' 
lenborough, C. J. 181 Cl 


V, 
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25. And where such a picture has 
been openly exhibited, qu. whether 
defendant might not justify, as abating 
a public nuisance. Ibid. 

C. lo BEAL PIvOPEBTY. j 

{\nd see ante, f osrs,pl. 5,6, 7, Dis-j 
this*., A (b) ) 

C. (a) Whue it lus. 


C. (e) Evidence. 


30. Held, that a defendant cannot, 
under the gem ral issue, piove title m 
a third person, and a command from 
him to enter. Philpot v. Holmes, 
Pejke, 67. Kenyon, C. J. 1791. 

|||il ) . contra. Argent v. Durrant, 8 
W403, 5. 

And sic Graham v. Peat , 1 East, 
244, Chambers v. Donaldson , 11 East, 


* 


2(. v Ji< Tf 1 U ant, after the expu i- 
tu u of hi turn, itnioves a brick build¬ 
ing, erected In the pm post ol a manu- 
fictory, though h may justify the as¬ 
portation, the cutty is a trespass. Pen - 
tow v. Ilnbai t, 4 1 sp. 3J. Kenyon, C. 

I loOl. 

lint the defenehnt having suffered 
judgmc nt by defiult as to the entn/, a 
nominal vt rdir t f n tin pi uutifl on the 
lspm'ahm was sit aside. Ibid, md 2 : 
J ist, ss. 


C. (b) Pleadings. 

27. \ peison ituting a stall in the 
p*ij|Sh ol V., ■which In uscsocc isiomlly, 
may justify liucki tu t istnu lit claimed 
b> the infn hitants ol A. litih v h (h, 
2 I sp )4 ). He nil, T. C hclmsfoid, 
1797 

2s V is n tin possession of a part of 
a houst, mo Ii. of the other part. An 
officer inters into A A pait, under a 
writ against B.’s goods, none bung 
thi re. A may maintain an action ag unst 
the olheer for entering hn> house, and 
need not make a new assignment to a 
justification under the writ against B 
ration v. Anderson , Peake, 109. Ken¬ 
yon, C. 1. 1792. 

29. Declaration for entering house 
and staying thcrun three weiks, de¬ 
fendant |ustilies as to entering and stay- 
lug 24 horns I he plea cover* the a hole, 
and tin plaintiff must q^w issign if he 
iclus upon the excess. Monpnuatt v. 
Smith and another , sheriff of Mtddli sex, 
2 f ampb. 17 >. Ellenborough, J. 

And see Bovs field v. Blot*, hart, 
shetiff of Essex, Serjeant’s Inn, Siftings 
brfore M. T. 1818, reported in Man- 
jyjg’s Exchequer Practice, 634. 


72. 

31. Where, upon a pica justifying 
the abatement of a nuisance, the repli¬ 
cation, without taking usue on the jus¬ 
tification, new assigns unnecessary vio¬ 
lence, the plaintiff cannot go into evi¬ 
dence to negit vc the nuisance. Pick¬ 
ering v, Rudd, 1 Stark. 56. Ellenbo- 
rough, C. I. 1815. 

\nd the court of K. B. refused a rule 
for mew lual. Ibtd. 

32. 'I he keeping open of the doors of 
[ a house m wine h is a public billiard 
table, is a lice nee in fact to all persons to 
ent r for tin purpose of playing, and if 
the licence hr abused the plaintiff must 
mw issign. Jhtcham v. Bond , J 
Campb 523. Lllcnboiough, C. J. 1814. 

1 >. In tiespass quare clausum fregtt 
' tali da et dn mis alb s, $*c. the plamtift 
may give m evidence any number of 
| trespassc s within the penod specified. 
Hvmt v. Oldaire , 1 Staik. 357. Ellen- 
boiough, C. J. 1816. 

14. But if he proves a trespass ante¬ 
rior to the fust diy, he must confine 
himself to fhat one trespass. Ibtd. 

And sei ante, (c) pi. 12. 

35. In an action for cutting down 
trees, excepted out of a lease, it may be 
shewn, m nnfigition of damages, that 
the trees were applied towaids purposes 
for which the plaintiff had covenanted 
to furnish limber by assignment of his 
bailiff, if there were sufficient timber on 
the demised premises. Renncll and 
others v. Wither. Abbott, I. Winchester 
Spring Assiml 1818. 

36. Or that they were exchanged for 
other timber used for those purposes. 
Ibtd. mutatd opinion . 


L 2 
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TROVER.- 

(And see ante. Bills and notes, 

I. (e).) 

A. Title op plaintiff. 

B. Conversion by dependant. 

* , . 

' ^ 

A . Title op plaintiff. * 

(And see ante. Executor and admi¬ 
nistrator, A; Insurance, pi. 
43; post. Variance, pi. 4.) 

1. Lessor ofhouse and furniture, can¬ 
not maintain trover for the furniture. 
Gordon v. Harmr, esq. sheriff of Kent, 
2 Esp. 465. Hotham, B. Maidstone, 
1796. 

And the court of K. I>. ordered the 

? ostea to be delivered to the defendant. 

T. R. 9. 

And see V. B. 2?, E. 4, fo. 10; 
Berry v. Head, Cro. Car. 242; S. C. 
Palm. 327; S. C. W. Jon. 255; Be - 
dinafielav. Onslow , 3 Lev. 209; Pynr. 
y. Dare, 1 T. R. 155; 2 Wins. Saund. 
47, a, b, note 1; Davies v. Connop, 1 
Price, 55; ante. Ship, pi. 95, 98, 114, 
120, 124, 126; Trespass, pi. 17, 18. 

2. In trover for a ship, if the plain¬ 
tiff produce the original register, and 
attempt unsuccessfully to deduce a title 
under it, he cannot afterwards rely upon 
his possession. Sheriff v. Catlett, 2 
Esp. 617. Kenyon, C. J. 1797. 

And see ante, Bills and notes, I. 
(a) pi. 294. 

3. Trover lies for part of a ship. 
Watson and wife, administrators of 
Maxwell, v. Kinq, 4 Campb. 272, and 
1 Stark. 121. El\enborou"h, C. J. 1815. 

4. A custom for calico-printers to 
take to their own account gooas damaged 
in the process, cannot alter the property 
in-such goods without the consent of the 
owner. Ladouch v. Towles, 3 Esp. 114 
Kenyon, C. J. 1800. , 

5. A carrier cannot set up a title in a 
stranger to defeat the riAtof the party 
from whom he .receives goKs. Anoqy- 
mous, 3 Esp. 115. Gould, J. Maid¬ 
stone. 

* Acc. Y. B. 7, H. 6, 22, pi. 3; and 
see ante. Literary property, pi 7. 

6. But he may shew that they were 
sent to the plaintiff by a third person to 


whom they belong. Ladatuch v. Towle, 
v hi supra. 

7. Defendant picked up a pocket- 
book containingfour bank notes, amount¬ 
ing to 951. which had been delivered 
out by a banker’s clerk, in exchange for 
a cheque payable to’the plaintiffs, or 
bearer. Held, that in the absence of 
any evidence of the cheque having been 
once negociated, and of any claim to the 
notes on the behalf of other persons, it 
must be presumed that they were the 
property of the plaintiffs, luchard and 
John Greenstreet v. Carr, 1 Campb. 551. 
Mansfield, C. J. 1808. 

8 . Lead is sent to a wharf in South¬ 
wark by the owner, to be kept there till 
lie shall dispose of it. The wharfinger, 
who is also a dealer in lead, sells it as 
his own. This is not such a sale in 
market overt as chances the property ; 
and trover may therefore be maintained 
against a bond fide vendee. Wilkinson 
v. King and others, 2 Campb. 335. El- 
lenborough, C. J. 1809. 

9. And scmblc, that it would have 
made no difference if the wharf had 
been in London. Ibid. 

10. If goods stolen be pawned , the 
property is not changed even in London. 
Backer v. Gillies , 2 Campb. 336, n. 
ELcnborough, C. J. 1806. 

Acc. 35 II. 6, 25 b, where this point 
is fully considered by the twelve judges. 

And see Plowd. 243; 1 Jac. I. cap. 
21 . 

11. A. exchanges a watch for goods 
falsely warranted silver. He cannot, 
without proof of fraud, maintain trover , 
for the watch. Emanvel v. Dane, 3 
Campb. 299. Ellenborough, C. J. 1812. 

S. P. Power v. Wells, Dougl. 24, n. 

12. The indorsee of an unstamped 
bill of lading, a purchaser under a party 
who has paid for the goods by an unex¬ 
pired acceptable, may prove his title by 
parol. Davis v. Reynolds, 1 Stark. 115. 
Ellenborough, C. J. 1815. 

13. A bank note is paid by A. to B. 

and by B. to C., who presents it at the 
bank, where it is stopped. A., after 
paying the amount to C., cannot main¬ 
tain trover against the bank. Benjamin 
v. Bank of England , 3 Campb. 417. 
Ellenborough, C. J. 1813. *, 

14. An assignment executed by felon 
a fortnight before his trial, purporting 



TRESPASS. 


393 


to be in trust to pay debts, will not en¬ 
title the assignee to recover, without 
proof of debts, or a bond fide considera¬ 
tion. Shaw v. Bran , 1 Stark. 319. 
Ellenborough, C. J. 1816. 

15. A. sells wool to B. payable by 
bill at nine months, and B. resells to C. 
The wool had been weighed off, but re¬ 
mained in A.*s warehouse until B. be¬ 
came bankrupt. The hill had never, 
been drawn, but samples had been de¬ 
livered. Held, that there is an executed 
contract, and the property vested in C. 
Green and another v. Haythorne and 
others, 1 Stark. 447. Ellenborough, C. 
J. 1816. 

N. The court seemed inclined to 
grant a new trial, but refused on the 
ground that A. on receiving C’s order 
for delivery had given no answer, and 
lain by until the bankruptcy of B. Ibid. 

B. CoN'VEllSION BV DEFENDANT. 

(And sec ante, Tkespass, pi. 19.) 

16. The removal of goods, after a 
secret act of bankruptcy, is not purged by 
a subsequent notice not to sell. Wyatt 
and another, assignees of Sheppard, v. 
Blades and another, late sheriff of Mid¬ 
dlesex, 3 Campb. 396. Ellenborough, 
C. J. 1813. 

17. A warehouseman delivering goods 
upon a forged order is liable in trover, 
although the owner has neglected the 
means of rt covering the property from 
the tortious possessor. Lubbock and 
others v. Infix, 1 Stark. 104. Ellen¬ 
borough, C. J. 1815. 

And sec ante, Assumpsit, pi. 64. 

18. Delivery of goods by a carrier to 
a stranger by mistake, is a conversion. 
Yowl v. llarbottle, Peake, 49. Kenyon, 
C. J. 1791. 

S. P. Samuel v. DareJi and others, 2 
Stark. 60. Ellenborough, C. J. 1817. 

19. In Devcreux and others v. Barclay 
avd another, the plaintiffs were non¬ 
suited on the ground that the conversion 
relied on was a misdelivery by vendors, 
who, from tlie length of time which had 
elapsed since the sale, were considered 
as having acquired the character of 
warehousemen. Abbott, C. J, Guild¬ 
hall, 19 January, 1819. 

But see proceedings on motion to set 
aside nonsuit, Appendix. 


And see Ihfrcsnc v. Hutchinson, 3 
Taunt. 117, 8; Syeds v. Hay, 4 T. R. 
263. “ 

20. Secns, where he loses the goods. 
Ibid. 

And see Ross v. Johnson, 5 Burr. 
2825 ; 2,Saund. 47, e. 

21. A. demand in writing left at the 
hmse of the party , is sufficient. Logan 
v.noulditch et alt. 1 Esp. 22. Ken¬ 
yon, C. J. 1793. 

22. A demand of ** the amount of the 
goods which you have disposed of,” is 
sufficient. Thomson , assignee of Abra¬ 
hams, v. Shirley and Bday, 1 Esp. 31. 
Kenyon, C. J. 1793. 

S. P. Rookeby’s case, Clayton, 122, 
pi. 114. 

23. And ar action of trover brought 
upon.-af J conversion of goods by a tortious 
sale, may be described in pleading, as 
an action prosecuted to recover the par¬ 
ticular sum for which the goods were 
sold. Batchellor and another v. Salmon, 
2 Campb. 525. Ellenborough, C. J. 
1810. 

And the court of K. B. refused a rule 
for a new trial. Ibid. 

24. A refusal by a general agent, 
without proof of special direction, is 
not evidence of a conversion by the 
principal. Pothonier and Hodgson v. 
Dawson, Holt, 383. Gibbs, C. J. 1816. 

25. A refusal to a party who makes 
the demand on the behalf of a third 
person, on the ground that the holder of 
the goods does not know to whom they 
belong, is not evidence of a conversion. 
Solomons v. Dawes , 1 Esp. 83. Ken¬ 
yon, C. J. 1794. 

Acc. per Coke, C. J. 2 Bulst. 312. 

26. Nor if the holder refuse to deliver 
them until the claimantshallhave proved 
his right. Green v. Dunn , 3 Campb. 
215. Ellenborough, C. J. 1811. 

27. Nor if he state, that he is not sa¬ 
tisfied with fespect to the authority of 
the person who .makes the demand. 
Solomons v. Dawes , nbi supra. 

28. A. mGiteages an unfinished house 
to B. who wirks up some timber found 
on the premises ’belonging to C. This 
is a conversion, for which B. remains 
liable to C. even after eviction. Wil¬ 
liams v. Shaw, 1 Esp. 93. Kenyon, C. 
J. 1794. 

29. Trover will not lie against a 
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twribnaa, who, upon being required to 
redeliver goods, makes frivolous excuses, 
^atid falsely denies tha^he has them in 
his po&e$sion. Severn v. Keppell , 4 


\#j 

% 

A 


Esp. 156. * Ellenborough, C. J. 1802. 

30. If B. take A.’s boat for the pur¬ 
pose of assisting A., or of preventing an 
injury which he is about to q<§psioh to 

B. ’s property, and in the atminpt. the 
boat .is lost, it is not an illegafconver-j 
sion, Drake v. Shorter, 4 Esp. 165. 
Ellenborough, C. J. 1802. 

31. The sale of goods ui!der a com¬ 
mission of bankrupt, whicli has impro¬ 
perly issued, docs not amount to a 
wrongful Conversion, if it appear that 
the supposed bankrupt recommended a 
broker for the jSnrpose of selling the 
effects*, and expressed himself jptsfectly 
satisfied with the commission^apirAe 
v. Clarke and Brown, 6 Esp. 6£|raath, 
J. Chelmsford, 1806. 

And see 2 Saund. 47, i. 

32. Goods are sent to a carrier to be 
forwartkdto J. S. The carrier falsely 
assertshe has delivered them to J. 
S. This^is not evidence of a conver¬ 
sion. Attenol v. Briant, l Campb. 409. 
Ellenborough, C, J. 1808. 

33. A warehouseman acknowledges 
in writing that he held ghods on account 
of a purchaser. He cannot refuse to 
deliver them on the. ground that the sale 
is incomplete. S^mard v. Dunkin, 2 
Campb. 344. Ellenlwrougli, C. J. 1810. 

And see F. N. B. 138 M. 

34. A warehouseman delivering goods 
to the party from 'whom he received 

■ them without notice of an intermediate 
change of property, is not liable in 
trover. Townsend and others v. lnglis, 
. Reed, Irving, and Co. Holt, 278. Gibbs, 

C. J. 1816. 

35. A statement by A. that he has 
sold B.’s carriage to €. on B.'s account, 
is not primd facie evidence of a conver¬ 
sion. English v. Charters,*2 Stark. 30. 
Ellenborough, C, J.1816.. 

A 36. Where a person who has a lien 
on goods, refuses to dtttmgr them up 
. without mentioning huf^Pen, he is 
■guilty of a conversion. Boardman v. 
■ S Hi, 1 Campb. 410, n. Ellenborough, 
... Cl. J* 1808. 

37. If a complete verbal demand be 
‘.. jnade at the same time that a demand 
» made in writing, the former may be 


proved without producing the latter. 
Smith, assignee of Tenant, v. Young, 1 
Campb. 439. Ellenborough, C. J. 1808. 

38. Evidence of the contents of a 
written demand, is admissible without 
notice to produce the original. Ham¬ 
mond and another v. JHank, Peake, 166, 
n. Kenyon, C. J. 1796. 

39. Proof that the defendant expressed 
is intention to withhold the chattel, 

but that it was not under his complete 
control at the time of the demand, is 
not evidence of a conversion. Smith v. 
Young, uhi supra. 

40. A bailee of goods deposited to 
secure the repayment of a loan, may 
sell in case of non-payment. Fothonier 
and Hodgson v. Dawson, Holt, 383. 
Gibbs, C. J. 1816. 

And see ante, Assumpsit, pi. 38; 
Stoppage in transitu, pi. 25. 

41. Trover lies after demand against 
pawnbroker for cloth delivered by plain¬ 
tiff to his agent for the purpose of sale, 
and by him pawned, without production 
of the duplicate, notwithstanding 39 & 
40 Geo. III. c. 99. s. 5, 15. Pret v. 
Baxter, 1 Stark, 472. Ellenborough, 
C.J. 1816. 

42. A party whose lands are incum¬ 
bered by a block of stone, is only justi¬ 
fied in removing tAn convenient distance. 
Forsdick v. Collins, 1 Stark. 173. El¬ 
lenborough, C. J. 1816. 

43. No demand is necessary where 
there has been an actual conversion. 
Ibid. 

4^. Goods distrained by landlord 
and sold, without collusion, to plaintiff, 
who was trustee for the creditors of E. 
and left him in possession, are not liable 
to he lakemmder an execution against E. 
Guthrie v. Wood, 1 Stark, 367. El¬ 
lenborough, C, J. 1816. 


TRUSTEE. 

(And see ante, Agent, pi. 123; Evi¬ 
dence, H. (e); Insurance, pi. 39; 
Landlord and tenant, pi. 53; 
post, Vendor and purchaser, 
H. 3; Witness, C. (m). 

1 • Money paid by mistake to the trus¬ 
ts* of an insolvent estate, cannot be 
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recovered from them after they have 
made a final dividend. Fydell v. Clarke 
et oft. 1 Esp. 447. Kenyon, C. J. 
1708. 

2. No action lies against trustees for 
breach of trust. Allen and another, as¬ 
signees af Prior, v. Imlett and another, 
Ifolt, 641. Dallas, J. 1817. 

And see ante. Bankrupt, pi. 182. 

3. Where trustees are bound-to cojBfc*. 
vey, it will be presumed that a convey¬ 
ance has been executed. Doe d. Bower- 
man v. Syboum, 2 Esp. 499. Kenyon, 
C. J. 1790'. 

And the court of K. B. refused a rule 
to set aside nonsuit. Ibid, and 7 T. R. 2. 

4. Submitting to arbitration does not 
make trustees personally liable, unless 
it be shewn that they have assets. Da¬ 
vies v. Ridge and others, 3 Esp. 101. 
Kenyon, C. 3. 1800. 

Sed vide Barry v. Rush, 1 T. R. 
691; Worthington v. Barlow, 7 T. R. 
453. 

5. Admission of assets by one co- 
trustee will not bind the rest. Ibid. 

And see ante, Executors and 
ADMINISTRATORS, B. (a) J B. (b). 


USE AND OCCUPATION. 


A. Plaintiff’s title. 

B. Nature of occupation. 

C. Evidence. 


A. Plaintiff’s title. 

1. Vendee enters, and holds the pre¬ 
mises until it is discovered that the 
vendor has no title. No action lies for 
use and occupation, unless the occupa¬ 
tion have been beneficial. Hearn v. 
Tomlin, Peake, 192. Kenyon, C. J. 
1793 

S. P. Dig. 12, 6, 65, 7. 

And see Kirtland v. Pounsett, 2 
Taunt. 145; Vendor and pur¬ 
chaser, A. (a) 3. 

2 . If the tenant abandon the premises 
without notice, the landlord is not pre¬ 
cluded from recovering the subsequent 


rent by puttjpg up a bill at the window, 
and endeavouring to procure another 
tenant. Rcdngth v. Roberts, 3 Esp. 
225. KenyonyC. J. 1800. * 

And see Phipps v. Sadlhqrpe, 1 B. & 
A. 50. 

3. Debt for use and occupation may 
be maintained by a corporation aggre¬ 
gate. Efean and Chapter of Rochester 
v*. Pisdie, 1 Campb. 466. Ellenbo- 
rough, C. J. 1808, and K. B. II. T. 
1809. 

And see? Bro. Corporation, 47. 

. Sed vide Rex v. Chipping Norton, 5 
East, 239, 42,3; S. C. 1 Smith, 502, 3. * 
And see 6 Vin. Abr. Corporation, K. 
41; Rex v. Bigg, 3 R. Wms. 423,4,5; 
Sav. 20, pi. 50. 

whether assumpsit would not 
a lsm Bgifo Frevill y. Ewebancke, 1 Roll 
RdpjipF} Mayor, <frc. of London v. 
GoWy', 2 Lev. 174; S. C. 1 Vent. 298; 
Barber Surgeons v. Pelson, 2 Lev. 252; 
Yarborough v. Bank of England, 16 
East, 6 . 

4. Where the defendanfgjkas come 
into possession under the plaintiff, he 
cannot resist the payment of rent upon 
the ground of the plaintiff’s title having 
expired, without shewing that he has 
disclaimed opting under the plaintiff, 
and has re-entered under a new land¬ 
lord. Balls v. Westwood, 2 Campb. 
11. Ellenborough, C. J. 1809. 

5. P. arg. Keilw. 65; sed vide Co. 
Litt. 41, b. note, 237. 

And see Co. Litt. 55 b, notes 372, 3; 
Smith v Target, 2 Anst. 529; Johnson 
v. Atkinson, 3 Anst. 798. 

5. Submitting to a distress is an ac¬ 
knowledgment of the tenancy. Panton, 
widow, v. Jones, 3 Campb. 372. Baj^g 
ley, J. Gloucester, 1813. 

And see Co. Litt. 320, a; Vaugh. 39, 
Dixon v. Harrison. 

6. Landlord mortgaged premises to 

A. and assigned equity of redemptipeftb 

B. who af|erwards purchased thif # legal 

estate froap^A*. Held, thaJ^B. couM 
recover &uM(he tenant that part of the 
rent onlJPmch becanfe due after he 
had acquired the legal estate. Cobb v. 
Carpenter, 2 Canjm. 13, n. EUenbo- 
rough, C. J. 1809. : • 

And see Lundey v. Hodgson, 16 East, 
99. - .* 

N. Upon -a general reservation • fh£ , 
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rontwould be payable atth^end bfthe 
year. Latch,*264. . y 

'Adel ; see Wolferatan^. Manwaring, 

•iNttB. ' Of • 

7 . And t^e tenant having beengdis- 
'trained npon by .the ground landlord for 
several yeaiss’ ground-rent, it was held, 
that he could only set off suchfcpart of 
it as accrued during the sa%|J|§riod. 

Ibid. «■' ’ 

8 . It is no defence in this action, 
that the plaintiff has brought an eject¬ 
ment for the*same premises, laying the 
demise on the day on which the sup? 
posed tenancy commenced. Ibid. 

S. P. Anon, cited Cowper, 240, and 
denied by J3uller,,.J. 1 T. 11. 386. 

And ruled thatHt would be otherwise 
after a recovery in ejectment. 

Wright, 1 T. R. 378, 88 . 

And sec Vid. Ent. 143. 

9. Such a circumstance wou 



w- 

cver, be a ground of special application 
to the court. Coll » v. Carpenter, ubi 
supra, i. 

And a|;F. N. B. 120 H. 

10. Thiiftenant cannot set up a want 

of title in the plaintiff, under whom he 
came into possession. Morgan v. Am¬ 
brose, Esp. D. N. P. 3j^ Wilmot, J. 
Monmouth, 1756. -I gy 

S. C. Peake’s Evidence, 242. 

11 . It is no defence that the plaintiff 
was himself merely tenant at will. At¬ 
kinson v. Pierpoint, Esp. N. P. D. 30. 
Dennison, J. Lincoln, 1775. 

12. But he may shew that the plain¬ 
tiff’s interest has expired. • Morgan v. 
Ambrose, Esp. D. N. P. 31. 

And see Co. Litt. 356, a. 


* B. Nature of occupation. 

13. A. lets to B. who underlets to 
'C. andD.; A. gives notice to quit to 
C. and D.: C. quits accordingly, and 
the premises occupied by bin\ lie vacant 
for a.year, after which they are reflet 
B.; B. is not liable td A^jfor the rent 
of the unoccupied premis&Lr* Bum v. 
Phelps , 1 Stark. 94. Ellfts^wougb, C. 
J. 1815. 

, 14. And semble, that an eviction 
might have been , pleaded in respect of 
all the premises demised to B. ibid. 

15. Semble , that a party entering under 
a verbal agreement for a lease to com¬ 


mence in futuro ( ,i§ a strict tenant at will# 
until the period at which the intended 
kase begins to run. De Medina v. 
Poison, Holt, 4 7. Gibbs, C. J. 1815. 

16. A landlord evicts the tenant from 
parcel of premises let*at an entire rent. 
The latter by quitting tfle residue.is en¬ 
tirely discharged. Smith v. Raleigh, 2 
Campb. 515. Ellenborough, C. J. 1814. ■ 
#17. But if he continue in possession 
we is liable upon a quantum meruit . 
Stokes v. Cooper , 3 Campb. 514, n. 
Dallas, J. Worcester, 1814. 

18. Semble, that an action lies for the 
rent of a synagogue, there being no 
written law prohibiting such establish¬ 
ments. Israel and others v. Simmons, 2 
Stark. 356. Abbott, C. J. 1818. 

19. Where premises are let for the ex¬ 
press purpose of prostitution, no action 
can be maintained, (rirardy v. Richard¬ 
son, 1 Esp. 13. Kenyon, C. J. 1793. 

S. P. Howard v. Hodges, Selw. 67; 
Acc. Dig. 18. 1 . 35. 2. 

JSed vide Lloyd v. Johnson , 1 Bos. & 
Pul. 340. 

C. Evidence. 

20. Declaration for the use of pre¬ 
mises, situate in the parish of A. in the 
county of B.; there being no parish of 
that name in the county; the misde¬ 
scription is fatal. Wilson v. Clark, 1 
Esp. 273. Kenyon, C. J. 1795. 

21 . S. P. Guest v. Caumont, 3 Campb. 
235. Ellenborough, C.J. 1812. 

And see post. Variance, C. 

22. Where premises are held under 
an unstamped agreement, the landlord 
cannot enter into parol evidence of the 
demise. Bretoer v. Palmer, 3 Esp. 213. 
Eldon, C.J. J800. 

Acc. Rex v. Inhabitants of St. Paul’s, 
Bedford, 6 T. R. 452. 

Sed vide Alves v. Ilodgson , 7 T. R. 
241. 

And see White v. Wilson , 2 Bos. & 
Pul. 118; Hodges v. Drakeford , 1 N. 
R. 272, 3. 

23. Assumpsit for use and occupation, 
will lie where there is an agreement 
under seal, if such agreement contain no 
words of present demise. Elliott, exe¬ 
cutor of Thomson, v. Rogers, 4 Esp. 59. 
Kenyon, C. J. Maidstone, 1801. 

S. P. Bannister v. Usbome , Peake'* 
Evid. 242. 
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USURY. 1 

1 tft ' 

A. What shall fen. . 

(a) Upon^a loan. 

(b) Upon forbearance. 

^ * 

, B. Securities, where void. 

(a) As between the original par 
ties. " .('I 

(B) In third hands, before 
late statute. 

% C. Pleadings. 

D. Evidence. 

A. What shall be. 

(See the distinction between Usury and 

Interest, Appendix 11.) 

A. (a) Upon a loan, 

1 . If the lender oblige the borrower 
to take stock at a rate exceeding the 
market price, it is usury. Doe d. Da¬ 
vidson v. Barnard, assignee of Timmings, 
1 Esp. 11. Kenyon, C. J. 1793. 

2. A country banker upon discounting 
a bill, makes a deduction for the whole 
time which the bill has to run, and with¬ 
out inquiring in what shape the purchaser 
wishes to receive the balance, gives him a 
draft on London at three days sight for 
the amount. This is usury. Matthews, 
qui tarn, v. Griffiths and others, Peake, 
200. Ke’ yon, C. J. 1793. 

3. It is usurious to substitute goods 
for money, .t an excessive value in dis 
counting a bill. Pratt v. Willey, 1 Esp. 
40. Kenyon, C. J. 1793. 

4. Secus, where goods are taken at an 
ascertained value. Ibid. 

5. But where it appears that the de¬ 
fendant applied to the plaintiff to‘dis¬ 
count the Dill, who refused to do so, 
unless the former would take a picture 
at 1501. it lies upon the plaintiff to 
shew that the defendant might have sold 
it for that sum, not that it would be a 
fair price to a willing purchaser. Davis 
v. Hardacre, 2 Campb. 375. Ellenbo 
rough, C. J. 1810. 

6 . Where, however, the plaintiff re¬ 
fused to discount a bill unless the in¬ 
dorser would take part*in goods at a 
given price, and the latter readily ac¬ 
ceded to the proposal, saying, that lie 


thought'he<«crtild mgfcg.q, profit of them*' 
it. would be pfesuthed'tnat the goods 
were chaigedgjheneath their real value. , 
Cootnbc vUMues, 2 -Campb. 553. E 1 -- 
leAorough, C, J. 1811. * 

7. An exorbitant discount paid to an 
acceptor to induce him to. pay the bill 
befor^fir is due, is not usurious. Berk¬ 
ley (^Barclay J v. Walmsley , 5-Esp. 
11. Ellenborough, C. J. 18()3. f 
And the court of K. B. refused a rule 
to set aside nonsuit. Ibid, and 4 East, 

55. 

Cont. Pothier, Traite de l’Usure, part 
2. sect. 5. num. 128. * 

And see ex parte Aynsworth, 4 Ves. 
678; Hutchinson v. Piper, 4 Taunt. 810; 
post, al. 11, 15, 20. 

StJlL haring a vested interest in stock 
big|r!he cannot transfer till a future . 
dajforifells his interest in the principal 
ana accruing dividends, to B. at a rate 
much below the current price. This 
bargain is not usurious. Pike v. Led- 
well v. Ann Mbnprivatt, djSHEsp. 164. 
Ellenborough, C. J. 1804^W 

9. Where a factor advances the money 
for‘the purchase of goods, if besides in¬ 
terest for his advances, he stipulates for 
a higher commission upon his purchases 
than would have been charged had he 
not furnished the money, the "transaction 
is usurious. Harris and another v. Bos¬ 
ton, 2 Campb. 348. Ellenborough, C. 
J. 1809. 

And see Palmer v. Baker , 1 M. & S. 

56. 

10. A charge of 7s. 6 d. per cent, for 
commission by a discounter of bills, who 
is put to little trouble and no expense, 
is usurious. Brooke, qui tam , v. Mid¬ 
dleton, 1 Campb. 445. Ellenborough, 
C. J. 180S. 

And the court of K. B. refused a rule* 
for a new trial, moved for on the ground 
of a supposed misdirection to the jury. 
Ibid. • 

S. C. Id- East, 268, not S. P. ' 

Vide taqfeen,. Winch v. Fenn, Ba? 

Abr^Usdjpe. 

It. BtfPa commission charged by an 
acceptor, where no advance is in con¬ 
templation, is not usurious. Master- 
man and others v. Coterie, 3 Campb. 488. 
Ellenborough, C. J. 1813. 

And see ante, pi. 7; post, pi. 15, 

20 . 
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12. In ft subsequent aetjpn upon the 
transaction stated in Brooke v. Middleton, 
{supra, pi. 10,) where the forbearance 
■Was laidHo be from the 21sf April, it 
appeared, that one of the notes wag a 
cneque which was void from not being 
stamped, but was in fact paid by the 
drawee on the 22 d. Held, that though 
this cheque was accepted by fhfe bor¬ 
rower ana his bankers as cash,' it was a 
mere nullity, that the loan did not take 

. place till the 22d, and that the variance 
was clearly fatal. Borrodail<4 qui tam, 
v. Middleton , 2 Campb. 53. Ellcnbo*, 
Tough, C. J. 1800. 

And see Ihitchvn&qnv. Piper, 4 Taunt. 
810. Ki 'ri 

13. Where money is advanced upon 
the security of Omnium, which is to be 

-.taken back by the borro ver at ajftaed 
*■ advance of price at a day certainVand 
the difference in the price exceeds the 
rate of five per cent, for the period, 
during which the boirower is tc retain 
the money, the transaction is usurious. 
Smedley, qui tam, v. Roberts and ano¬ 
ther, 2 Camph. 607. Ellenborough, C. 
J. 1811. 

14. Held, that the conveyance of 
property at 12001. accompanied with a 
covenant to re-purchase at 14001. within 
15 months, was not necessarily usurious, 
but that it was a question for the jury, 
whether a loan or a sale were the real 
object of the parties. Doe , on demise 
of Metcalf, v. Brown and others, Holt, 
295. Gibbs, C. J. 1816. 

, A. (b) Upon forbearance. 

15. A person accommodating another 
with his acceptance, cannot, upon the 
renewal of such bill, make a‘charge for 

, commission upon the first acceptance. 
He can only take interest for the time 
during which the debt will, by such 
renewal, he forborne. Kent*?. Lowcn, 
b. 177. Ellenborough, C. J. 

Ante, A. (a) 11. * 

** "* - 

B. Securities, where void. 

B. (a) As between the original parties. 

16. A lessee assigns his term for 9001. 


| with power of redemption, and agrees to 
[rent the premises of the assignee at 701. 
The assignment is void. Doe d. Tit- 
ford, assignee o f Trustram, v. Chambers, 
gent, one, Src. 4 Campb. T. Ellenbo- 
rough, C. .1. 1814. 

1 7. A note was giveft by B. for the 
amount of money advanced by A. and 
usurious interest was reserved by a sepa- 

instrument. B. being taken in 
execution on the note, C. gave a new 
security to A. for the amount. Held, 

| that the consideration of the last secu¬ 
rity could not be impeached. Turner v. 
Ilulme , 4 Esp. 11. kenyon, C. J. 1801. 

18. If a party against whom au award 
is made, in consideration of forbearance, 
gives a bill for a larger sum than that 
which the arbitrator intended to have 
awarded, the bill is valid. Barnett v. 
Stone, 3 Esp. 209. Kenyon, C. J. 1800. 

19. If a bill is drawn for the purpose 
of effecting an usurious contract between 
the acceptor and a stranger who under¬ 
takes to discount it, the bill is void, 
though the drawer be not privy to such 
contract. Young and another v. Wright, 
1 Camph. 141. Ellenborough, C. J. 

20. A. for an extravagant commis¬ 
sion, undertakes to negotiate a bill, in¬ 
dorsed in blank by the payee, and at 
the request of the party with whom he 
discounts it, indorses the hill: this is 
not usury, unless it were originally 
agreed between A. and the payee, that 
the former should be a party to the in¬ 
strument. Jones v. Davison, Holt, 256. 
Gibbs, C. J. 1816. 

And, quare, whether the transaction 
would have been strictly usurious, even 
had the indorsement of A. formed part 
of the original arrangement, there being 
neither loan nor forbearance from him. 

21. If upon the giving of \ bill of 
exchange to secure previous advances, 
excessive interest is charged upon the 
advances by a mistake of calculation, 
the bill is available for the sum which 
is really due. Glasfurd v. Laing and 
others, 1 Campb. 149. Mansfield, C. 
J. 1807. 

And see Barnes v. Hedlev, 2 Taunt. 
184. 

22. Held, that if money be lent upon 
an usurious contract, a promise to pay 
the principal with legal interest, on can- 
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celling the securities and remitting the payee, upon an usurious agreement to 
usurious interest, is void. Barnes and B. who indorses for a good considers- ' 
others, executors of Webb , v. Headley tion to C. C. indorses to B.’s assignees - 
and another, *1 Catnpb. 157, 190. in payment o’f a debt due to* the estate. 
Chambre, J. 1807. T)ie assignees have a good title under 

And see Pickering v. Banks , Forrest, (1. Parr v. Eliason et alt, 3 Esp. 210. 
72. * Kenyon, C. J. 1800. 

Upon a second issue out of chancery, Aoijkthe court of K. B. discharged a 
Mansfield, C. J. and afterwards the rule'^Bg setting aside a nonsuit in trover, 
court of C. P. held the promise gettti. End. and 1 East, 92. * 

2 Taunt. 184. 28. But it was afterwards determined 

23. But a fresh bill given for the that a plaintiff, who must make title 
amount of the principal and interest throughm usurious indorsement, could 
upon a usurious contract is not availably not recover. Lowes and others v. Ma- 
eveu for the principal and simple iute- zarredo and others, 1 Stark. 385. El- 
rest. Preston v. Jackson, 2 Stark. 237. lenborough, C. J.^816. 

Holroyd, J. 1817. And the court-^nade absolute a rule 

24. Where a bond, given for the per- for setting aside a nominal verdict for 
formance of an usurious contract, is the |Raintiff. Ibid. 

cancelled, a fresh bond taken for the $9. A.’s promissory note is discounted 
principal and interest, after deducting at fin usurious rate by B. who indorse* 
the payments illegally made on the to C. without notice of the usury. A. 
former contract, is valid. Wright v. gives his bond to C. for the amount. 
Wheeler, 1 Campb. 165, n. Lawrence, The bond is valid. Cuthbert, et alt. v. 

J. Worcester, 1799. Haley, 3 Esp. 22 . Kenyon, C. J. 1799. 

25. Where a bill is given to secure an And the court discharge® a rule for 
usurious agreement respecting a valid entering a nonsuit^ Ibid, and 8 T. R. 
subsisting debt, the security .is void, but 390. 

the original debt remains. Phillips v. S. P. Ellis v. Wanes , Fra. Moore, 
Cockayne, 3 Campb. 119. Ellenbo- 752; S. C. Cro. Jac. 32; S. C, Yelv.. 
rough, C. J. 1811. 47; and see Robinson v. May , Cro. El. 

And see Ferrall v. Sham, 1 Saund. 588. 

290; Gray v. Fowler , 1 H. Bla. 465. 30. The acceptor of a bill drawn in 

pursuance of an usurious contract, ac- 

B. (K) In third hands. cc T ts a second bil1 f ot the P ur P ose of 

raising money to take up the former. 

26. \ hill good in its inception, is not The second bill is indorsed by a bond 

avoided i the hands of a bond fide in- fide indofsee at the legal rate Of interest, 
dorsee, by an intermediate usurious The second bill is not affected by the 
transaction. Daniel v. Curtony , 1 Esp. usury which attended the formation of 
274. Kenyon, C. J. 1795. the first. Dagnall v. Wylie and another , 

N. And now by 58 Geo. III. cap. 93. 2 Campb. 33. Ellenborough, C. J. 
it is enacted “ that no bill of exchange 1809. • 

or promissory note, that shall bdfcnade 31. Accommodation bills drawn and 
or drawn after the passing of this act, accepted upon an understanding that a 
shall, though it may have been given for broker shall be paid l()s. per cent, for 
a usurious consideration, or upon a usu- | raising money upon them, are not void 
rious contract, be void m the hands of in the hands of a bond fide indorsee, 
an indorsee for valuable consideration, who advances the money at legal Sh¬ 
unless such indorsee had, at the time of count; though the broker is punishable 
discounting or paying such considera- bf!l2 Ann, cap. 16. s. 2. for taking the 
tion for the same, actual notice that exorbitant commission. Ibid. 
such bill of exchange or promissory And the cou”* refused a rule nisi to ^ 
note bad - been originally given for a set aside a verdict for the plaintiff. ‘ 
usurious consideration, or upon a usu- Ibid, and 11 East, 43. 
rious contract.” And see ante. Statutes, pi. 62. 

27. A valid bill is indorsed by A. the 32. Where A. agrees to advance 
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money to B. upon a usurious contract,, 
which is to be effected by B.’s procuring 
C. to draw a bill to be accepted by B. 
it is immaterial that C. was originally 
unacquainted with the corrupt agree¬ 
ment to which the bill owed its forma¬ 
tion, and he may avail himself of the 
evidence of B. the acceptor, to; prove 
the usurious bargain, m an action 
brought by an innocent indorsee. Ack- 
iand v. Pearc», 2 Campb. 599. Le 
Blanc, J. 1811. e 

C. Pleadings. 

, i 

33. The day on which money is 
averred to be advanced upon an usu¬ 
rious contract, is material, 'though laid 
under a videlicet. Harris., qui tam, v. 
Hudson , 4 Esp. 152. Ellenborough, 
C.J. 1802. 

34. A. gives a note to B. as a colla¬ 
teral security for the debt of C. When 
the note becomes due, B. for a usurious 
consideration extends the time of pay¬ 
ment of the"note. This may be laid as 
a forbearance of money lent by B. to A. 
Manners , qui tam , v. Postan, 4 Esp. 
240. Alvunley, C. J. 1803. 

And the court of C. P. discharged a 
rule for entering a nonsuit. Ibid, and 3 
Bos. & Pul. 343. 

■ And see Wade v. Wilson, 1 East, 195. 

35. Money advanced in the shape of 
bankers’ cash notes does not constitute a 
loan within the statute, 12 Ann, st. 2. 
cap. 16. until money is actually received 
upon such notes, unless the parties pre¬ 
viously agree to consider the notes as 
cash. Therefore where the declaration 
stritfed a forbearance of money from the 
20th of April, and it appeared that cash 
notes were sent off by the post* on that 
day, but that they were not received by 
the borrower until the 21 st, it was held 
to be a fatal variance. Brooke, qui tam, 
v. Middleton, 1 Campb. 4-15. Ellen bo¬ 
rough, C. J. 1808. 

• 

_ 

D. Evidence. * 

„ 36. In an action for usury, an ad¬ 

mission by the borrower is not evidence 
for thie defendant, the lcndK. Maugham 
vi Walker , Peake, 163. ^fenyon, C. J. 
1792. 


37. But if the borrower’s testimony 
be material, and cannot be obtained on 
account of his being abroad, the Court 
will grant a new trial. Ibid. 

S. C., and probably S. P., alluded to, 
5 T. R. 98. 

38. The plaintiff may produce the 
writ to shew that the action was com¬ 
menced within the year, as well after as 
hefore the objection is taken. Ibid. 

39. In an action by indorsee against 
acceptor, the drawer on being released 
by the defendant is a good witness to 
prove that he indorsed the bill upon a 
usurious contract with the plaintiff. 
Rich and another v. Topping, Peake, 
224, and 1 Esp. 177. Kenyon, C. J. 
1794. 

40. S. P. ruled in Brard v. Acker- 
man, 5 Esp. 119. Ellenborough, C.J. 
1804. 

Acc. Jordainc v. Lashbrook, 7 T. R. 
601, over-ruling Walton v. Shelley, 1 
T. It. 296. 

41. In a qui tam action, the borrower 
may prove the whole transaction, whe¬ 
ther the principal be paid or not. Smith, 
qui tam, v. Prager, 2 Esp. 486. Ken¬ 
yon, C. J. 1796. 

And the court of K. B. discharged a 
rule for a new trial. Ibid, and 7 T. R. 
60. 

42. Where usury is stated to have 
been committed in discounting the bill 
upon which the action is brought, and 
another bill, in one undivided transac¬ 
tion, no parol evidence is admissible as 
to the contents of the latter, unless no¬ 
tice has been given to produce it. Hat- 
tam v. Withers, 1 Esp. 259. Kenyon, 
C. J. 1795. 

43. The taking of one sum for the 
discount of two bills, will not support a 
charge of usury, unless both bills be 
given in evidence, or it can be distin¬ 
guished how much was paid for the dis¬ 
count of each particular bill. Ibid. 

44. In an action by the indorsee of a 
note against the maker, letters written 
to the latter by the payee negotiating a 
usurious bargain, are admissible, if 
shewn by the postmark, or otherwise, 
to have been contemporaneous with the 
making of the note. Kent v. Lawcn, 1 
Campb. 177. Ellenborough, C. J. 
and K. B. 1808. 



USURY.—VARIANCE. 


43. S. P. Walsh v. Stockdale, Chitty 
on Bills, 526. Abbott, J. 1818. 

Sed vide ante, Libel, pi. 59; and 
see ante, Insurance, pi. 23G. 


VARIANCE. 

(And see ante. Pleading, B. (b).) 

A. What shall be deemed matter 
OK ALLEGATION requiring sub¬ 
stantial, AND WHAT MATTER OP 
DESCRIPTION REQUIRING STRICT 
PROOF. 

B. Matter of allegation, where 

SUFFICIENTLY PROVED. 

C. Matter of description, where 

sufficiently proved. 

D. Variance, how taken advan¬ 

tage of. 

A. WlTAT SHALL BE DEEMED MAT¬ 
TER OF ALLEGATION REQUIRING 
SUBSTANTIAL, AND WHAT MAT¬ 
TER OF DESCRIPTION REQUIRING 
STRICT PROOF. 

1. An averment that an issue was 
joined is supported by the. production 
of an information containing two counts, I 
upon each of which issue was separately 
taken. Rex v. Jones, Peake, 38. Ken¬ 
yon, C. i. 1791. 

2. In debt for using a trade without 
having t. rved an apprenticesliip, the 
whole time laid in the declaration need 
not be proved, provided it be averred 
that the defendant forfeited 40s. for 
every month. Powell, qwi tarn, v. 
Farmer, Peake, 57. Kenyon, C. J. 
1791. 

3. Indictment under 17 Ceo. III. cap. 
26. s. 7. for taking a particular sum 
exceeding 10s. percent, as brokerage on 
an annuity. The sum included a de¬ 
mand for preparing the deeds, &c. Held 
to be no variance. Rex v. Gilham , 1 
Esp. 285. Kenyon, C. J. 1795. 

And the court discharged a rule for a 
new trial, on the ground that the precise 
quantum of excess was immaterial. 6 
T. Ii. 265. 

4. Assignees under a joint commis¬ 
sion against A. and B. suing for the debt 
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of A., may describe themselves as the 
assignees of A. only. Harvey and othert, 
assignees of Harvey, v. Morgan and 
another , 2 Stark. 17. Ellenborough, 
C. J. 1816. 

5. A plaintiff may shew that he was 
the intended payee of a bill which pur¬ 
ports |o be payable to apenon of a dif¬ 
ferent*name. Willis v. Barrett , 2 Stark. 
29. Ellenborough, C. J. 1817. 

6 . So upon non est factum pleaded to 
a lwttomry bond, it is no defence, that t 
the obligees are described therein as 
“ the Widow Moller and Son,” the 
widow having died before the execution 
of the bond, and the business al the 
time being carried , ; pn by her sons, the 
now plaintiffs; it is enough to prove 
that they are the persons meant by the 
description m the bond. J. Moller and 
T. Moller v. Lambert, 2 Campb. 548; 
Ellenborough, C.J. 1810. 

7. In an action against the acceptor 
of a bill signed A. and Co., it mpy be 
averred to have been drawn by “ certain 
I persons, using the style of if. and Co.,” 

I though A. has np partner. Bass v. 

| Clive, 4 Campb. 78. Ellenborough, C. 
J. 1814. 

| And the court set aside a nonsuit on 
the variance. Ibid, and 2 M. & S. 282. 

And see Jcnys v. Fawler, 2 Stra. 946. 

8 . And the declaration may proceed 
to state that the said persons so using, 
&e.” indorsed the bill. Shaw and ano¬ 
ther v. Farqunar, Abbott, C. J. Wcstm. 
1819. 

And the court refused a rule for a 
new trial. U.^R. T. T. 1819. 

9. A writ directed to the sheriff of 
Middlesex generally, may be statSj£lo 
have been directed to A. and B. sheriff 
of Middlesex. Batchellor and another 
v. Salmon, 2 Campb. 525. Ellenbo¬ 
rough, C.J. 1810. 

And the court refused a rule for a 
new trial. Ibid. 

10. Trover against the sheriff for a 
levy undeT *a fieri f arias after an act of 
bankruptcy, the amount of which had 
Elen paid over upon an indemnity, may, 
in a' declaration on the indemnity, be 
described as “ in action prosecuted for 
the recovery of the said sum of mon&y,” 
Ibid. ^jgL 

11. A gflpal averment that a bill 
was accepteooy the defendants, is sup- 
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ported by evidence of an acceptance by! 
their authorized agent as follows: “ for 
A. fe. and Co.” J. S.V Heys v. Hesel- 
tin eand another, 2 Campb. 604, El- 
lenboToi^h, C. J. 1811. 

. i2. A declaration for penalties under 
the lottery insurance act, need not state 
that a premium was paid to the defen¬ 
dant* Phillips, qui tarn, v. Mendez da 
Costa, 1 Esp. 59. Kenyon, C. J. 1793. 

13. Plaintiff declares for the use and 
occupation of premises situate in the 
parish of A. there being no suen parish; 
the variance is fatal. Wilson v. Clark, 


1 Esp. 273. Kenyon, C. J. 1795. 

Sed vide Frith v. 4 T. R. 5G1, 
n. Goodtitle v. Wamr, 4 Taunt. 671. 

■ ,,14. An averment of that issuing of a 
latitat against “ Francis J., by the name 
of John J. * is not supported by evidence 
of a lajitat against John J., although the 
bond was signed by the principal, 
“ Francis J. arrested by the name of 
Jbhn J.,” and the dent and the identity 
of the party can be proved. Scandover 
and others v. Wamc, 2 Campb. 270. 
Ellenborough, C. J. 1809. 

15. Issue upon a prescription foT 
a several fishery, in four places, 
in a navigable river. It appeared 
that the right extended to two of the 
places only, in one of which the tres¬ 
passes had been committed. It was 
ruled that the trespasses not having 
been committed in the excepted places, 
the variance between the prescription 
and the evidence was immaterial, J?o- 
gers and another v. Allen, l Campb, 
313. k Heath, J. Chelmsford, 1808. 

Iftt the court of K. B. granted a new 
Ibid. 

See ante, Custom, pi. 2; JPlead- 
ing, pi. 52; 1 Wms. Saund. 268, 
note 1 . 


16. In an action for words spoken of 
an attorney, with reference to his con¬ 
duct in the management of a* former 
cause, the proceedings in that cause 
must he strictly proved. Parry, gent, 
one, 8fc. v. Collis, 1 Esp. 399. Kenyq^, 
Ca J. 1795. 

" ,17. Plaintiff declares for a penalty for 

- afnjud in the measure of coals purchased 
by A. and B. The contract of sale 
appears to have been nuMBetween the 
defendant and A„ B.,fP*d C., who 
npeed to divide the quantity between 


them. The variance in the description 
of the contract is fatal, though a sepa¬ 
rate delivery was made to A. 'and B. 
of their share. Parish , qui tarn, v. 
Burwood et alt. 5 Esp. 33. Ellenbo¬ 
rough, C. J. 1804. 

18. S. P. ruled in Everett, qui tam, v. 
Tindall, 5 Esp. 169. Ellenborough, 

C. J. 1804.’ 

*And see post, Vendor and pur¬ 
chaser, A. (a) 1, 2; 47 Geo. HI. s. 
2 . cap. 68. 

19. Plaintiff declares on a bill made 
on the 3d February, though the bill ap¬ 
pears to bear date on a different day, it 
weed not be shewn to have been made 
on the third. Coxon v. Lyon, 2 Campb. 
307, n. Thompson, B. York, 1810. 

And see infra, C. 

20. An allegation of a retainer “ at 
a certain salary, to wit, 2501. per an¬ 
num,” can be supported only by proof 
of contract for a specific annual salary. 
Preston v. Butcher, 1 Stark. 3. Ellen¬ 
borough, C. J. 1814. 

21 . Evidence of an agreement to take 
on board 500 quarters of wheat, will not 
support a count which set out an agree¬ 
ment to tak$ a full cargo; though this 
quantity in fact amount to a full cargo. 
Harrison v. Wilson, 2 Esp. 708. Ken- 
yo.i, C. J. 1798. 

22 . Nor will such evidence support a 
general count for the use and hire of a 
ship. Ibid. 

B. Matter of allegation, where 

SUFFICIENTLY PROVED. 

(And see ante. Usury, pi. 34.) 

23. Where, by an agreement for a 
purchase, an appraisement was ap¬ 
pointed to be made on a day certain, 
which was afterwards postponed by 
consent, a declaration on the original 
agreement, without noticing the altera¬ 
tion, is good. Thresh v. Hake, 1 Esp. 
53. Kenyon, C. J. 1793. ' 

24. In an action on a bond given to 
indemnify B. and C. against any ad¬ 
vances made by them to A., it is sufli- 
| cient to prove that money was advanced 
by the house of B., C., and D., in which 

D. is merely a nominal partner. Ro¬ 
bert Harrison , surviving partner of Tho¬ 
mas Harrison , v. Fitzhenry, 3 Esp. 238. 
;Le Blanc, J. 1800. 
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25. An allegation in the memorial of vestry consisted of a certain select 
an annuity, that the grantee paid the ber of persons, comme scmble. Ibid. 
purchase money to the grantor, is sup- 31. Semble , that % an averment in a de¬ 
ported by evidence of the depositing of claration for a malicious arrest, that the * 
the amount by the grantee at his banker’s former suit is at an end, is not sup- 
in the name of his attorney, to wait the ported by producing a judge’s order to 
performance of a condition on the part discontinue on payment of costs, and 
of the grantee, and its being subse- shewing that the costs have been paid 
quently paid over by the attorney, accordingly. Kirk v. French, 1 Esp. 
Coare v. Giblet , 4 Esp. 231. Ellenbo- 80. Kenyon, C. J. 1794. 

rough, C. .1. 1803. Acc. Goddard v. Smith , 6 Mod. 201 ; 

>S. C. not S. V. 3 East, 461. S. C. Salk. 21; 456; S. C. Holt, 497. 

N. It does not appear from the re- 32.. If sf party declare in tort as the 
port whether the payment ought to be proprietor and editor of a newspaper, 
considered as made on the day on which which appears in evidence to be edited 
the money was deposited with the by a servant, undte tbe inspection and 
hanker, or on that on which it was paid revision of. the plainiiff, scmble , that 
over to the grantor. the averment is entire, and that the 

26. Scmble, that an averment that J. plaintiff cannot recover as proprietor 

S. “ was one of the meters duly appointed pro temto . Ileriot v. Stuart, 1 Esp. 437. 
to measure coals from ships in the Kenyon, C. J. and K. B. E. 1796., 
Thames,” is supported by evidence that 33. A count for slander, where the 
lie was appointed deputy coal-mcter by obnoxious words contain distinct charges, 
the principal coal-meters, and approved is supported by proof of words convey- 
by the city. Davcy v. Lowe, 5 Esp. ing any one of such charges. Flower v. 
70. Ellenborough, C. J. 1803. Pedley, 2 Esp. 491. Eyre, C. J. 1796. 

27. A hill was stated in the declara- 34. But if the unproved words affect 
tion to have been indorsed before it and modify those which are proved, the 
became due; it appeared in evidence to variance is fatal. Ibid. 

have been indorsed after it was due. 35. An averment that A. has received 
Held, that the variance was immaterial. 5001. is not supported by evidence of 
Young and another v. Wright, 1 Campb. the transfer of 5001. stock into his name. 
139. Ellenborough, C. J. 1807. Kloncs v. Brindley, 3 Esp. 205. Kenyon, 

And see Russell v. Langstaffc. Dougl. C. J. 1800. 

497, 515. , S. P. NightingaM v. Dcvismc, 5 Burr. 

28. A. files a bill in chancery against 2589; S. C. 2 Bla. 684. 

II., C., and D. In an indictment against 36. Evidence that the defendant 
II. for perj :ry in his answer, the bill is made a statement of facts amounting to 
described as having been filed against B. a tortious conversion only, upon which n, 
and another; but the perjury is assigned magistrate issues a warrant m the wqffl|j 
in a part of the answer which is material of the information, will not suppadHp 
between A. and B. This is a substantial count for imputing the crime of ielonjfisf 
statement of the proceedings within the Tempest v.* Chambers, 1 Stark. 67. El- 
meuning of 23 Geo. II. cap. 11. s. 1; lenborough, C. J. 1815. 
and it would not have been a material 37. So, though the magistrate cause 
variance if it had been alleged that the the plaintiff to be apprehended on sus- 
bill was filed against B. only. Rex v. picion of*felony. Leigh v. Webb, 3 
William Benson, 2 Campb. 508. El- Esp. 165. Eljlon, C. J. 1800. 
lenborough, C. J. 1810. 38. And semble, that no action can be 

29. ' An allegation, “ that there has maintained,in such case. Ibid. 
immemorial ly been a vestry, composed 39. A. surviving partner may declare 
of a certain number of select persons,” without naming the deceased. But if 
can be supported only by proof that the goods sold by tw< partners be described 
vestry consisted of a definite number, as the goods of tne survivor, the va- 
Bcrry and another v. Banner and another, nance is idtaL^pitchbum v. Spracklin 
Peake, 156. Kenyon, C. J. 1792. and others , 59j>. 31. Ellenborough, 

30. So where it is averred that the C. J. 1803, 
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And sen Greenway v. t Homeblow, ful steerage of the defendant's ship. 
.Hardies, 221; ante, Action, pi. 33. Hullman v. Dennett, 5 Esp. 226. El- 

40. Where the defendant justifies lenborough, C. J. 1805. 

,under a peace officer, and the person . And the court refused a rule for anew 
appears to be merely a patrol employed trial. Ibid. 228. 
by the parish, and not a constable, the 46. An averment in an information 
evidence does not support the plea, that “ an order was made for the land- 
Cliffe it. Littlemore, 5 Esp. 30. Ellen- ing of goods on a quay or wharf,” is not 
borough, C. J. 1803. ,, supported by evidence of an order to 

41. Aim averment that A. was on a deliver “ at the king’s warehouse,” 
particular day indebted to B. for goods though it appears in evidence that the 
'to Id and delivered , is not supported by warehouse stands on the quay. Rex v. 
evidence of the delivery of goods upon Cassano, 5 Esp. 231. Ellenborough, 
a contract for payment in bills which C. J. 1805. 

would not be due pn that day. JFhite v. 47. Where an indictment charges the 
Jones, esq. Marshal^M the King's Bench, defendant with obtaining, by false pre- 
5 Esp. 101. Ellenh^iigh, C. J. 1804. tences, a suin of money, tlie property 

42. Secus, if Swwear'-that the on- of A. and it appears that the money be- 

gtnal agreement wastor ready money, longed to A.’s servant, who was after- 
and that the payment in bills wps an wards reimbursed by his master, the 
accommodation afterwards extended by variance is fatal. Ilex v. Douglass, 1 
the vendor. Ibid. Cumpb. 213. Ellenborough, O. J. 1808. 

And see ante, Agreement, A. (a) 48. But such an averment is sup- 

1; Assumpsit, A. (a) 1. ported by shewing that the servant had 

43. If the plaintiff declare as indorsee m his hands at the time an equal sum 
of a promissory note drawn by the de- belonging tojiis master. Ibid. 
fendant, payable to the order of A. and 49. Declaration charges the defend- 
avers that A. indorsed it, his own proper ant with committing a nuisance to the 
hand being thereunto subscribed, and the injury of the plaintiff’s reversionary in- 

. whole note, when produced, appears to terest in premises, in the occupation of 
be indorsed by B. per procuration for their tenants. The plaintiffs are seized 
A. the variance is fatal, as the indorse- in trust for the parish of B.; the pre- 
ment is a material and necessary aver- mises are occupied by paupers, and by 
ment, and if stated according to the fact a parish officer appointed to lake care 
would have afforded the .defendant the of them. The averment of tenancy is 
opportunity of shewing that no surh not proved. Martin and another v. 
authority was given, which would have Goble, 1 Campb. 320. Macdonald, C. 
been an answer to the action. Levy v. B. Horsham, 1808. 

Wilson, 5 Esp. 180. Ellenborough^ C. 50. The omission of the place of 
^^1804. payment contained in the body of a 

WMmL But semble, that proof that a bill promissory note, is not cured by an 
IRiPindorsed by an unauthorised agent averment that the note was duly pre- 
v tn (he name of the principal, if. sufficient sented. ltoche v. Campbell, 3 Campb. 
to support an averment of an indorse- 247. Ellenborough, C. J. 1812. 
went made by the principal, his own 51. An outgoing tenant cannot "de- 
proper hand being thereunto subscribed; clare for goods sold, upon aa executed 
and that at any rate the defendant can- agreement to take the fixtures. Ault v. 
not be allowed tc take the 'ot jection Butler, 5 Esp. 176. Ellenborough, C. 
after % promise to pav, made*with the J. 1804. 

full knowledge of this circumstance. 52. In assumpsit against school- 
llelmsley v. Loader, 2 Campb. «^j0. master for delivering fireworks to plain- 
Ellenboroagh, C. J. 1810. tiff’s son, his scholar, and suffering him 

45. Evidence of the improper stowing to retain them, contiaiy to defendant’s 
of the defendant's anchor, whereby it duty and undertaking, with special da- 
broke into another vessel and damaged mage, delivery must be proved as aver— 
the plaintiff’s goods, wijU not support a red. Kivq v. Ford, 1 Stark. 421. El- 
counfr charging the injury on the uusljil- lenborough, C. 3.1816. 
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53. Where two lots are sold under an 

inclosure act, a declaration upon a sale 
of “ divers, to wit, two lots, "&c.” is 
bad. The agreements are separate hoih 
in law and fact, and cannot he stat u! a* 
one contract. James atul another v. 
Shore , 1 Stark. 428. Ellenborough, C. 
J. 1816. . - 

54. And if the commissioners have 
resold under the conditions, they cannot 
recover upon the general count, as for a 
sale to defendant, ibid. 

55. An allegation of “ a charge of 
felony,” is supported by proof of a 
charge upon suspicion. Davis v. Noah, 

1 Stark. 377. Ellenborough, C. J. 1816. 

And tl e court discharged a rule for a 
new trial, ibid. 

56. In an action against A. for the 

negligence of his waggoner, an averment 
that the waggoner was employed by A. 
is supported by evidence of his. lining 
employed by B. who horses a different 
part of the same line of road. TValund 
v. Elkins , 1 Stark. 272. Gibbs, C. J. 
1816. w 

And sec ante, Partner, pi. G. 

57. An allegation that tire plaintiff 
gave bail to the sheriff for his appear¬ 
ance at the return of the writ, is not 
supported by evidence that he paid the 
debt, and 101. for the costs, into the 
hands of the sheriff. He is, therefore, 
precluded from recovering lor the conse¬ 
quential damage. Bristow v. Haywood, 
A Cainph. 213. Ellenborough, C. j. LSI5. 

5B. Declaration against an attorney 
for suffering \. to be superseded, averred 
that A. was justly indebted to the plain¬ 
tiff. It was proved that A. was a mar¬ 
ried woman. The variance was held 
fatal. Lee v. Ayrton, one, Src. Peake, 
119. Kenyan, C. J. 1792s 

59. In debt, gni tam, for setting a 
person to work in the trade of a sawyer 
who has not served an apprenticeship, 
if that business appears to have been 
merely auxiliary to the trade actually 
carried on, the variance is fatal. Spen¬ 
cer, qai tam , v. Mann and others, 5 Esp. 
110. Ellenborough, C. .1. 1804. 

GO. But semble, that a mere rnisde- 
cription of the trade of the party who 
sets the unqualified person to work, is 
immaterial. Ibid. 

And see Beach v. Turner, 4 Burr. 
2449. 
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C. Matter op description, where 

SUFFICIENTLY PROVED. 

(And see post. Venue, pi. 2; Waste, 
pi. 5.) 

61. Wheie, in a declaration for a 
false return, the plaintiff sets out a judg¬ 
ment to recover two distinct sums, aftd 
the record when produced appears to be 
a j udgmept for three distinct sums, semble, 
that the omission is no ground of non¬ 
suit. Phillips v. Earner et alt. sheriffs 
of London,* 1 Esp. 355. Kenyon, C. J. 
171)5. 

62. The omission of'a party’s addi¬ 
tion, (the younger,)" - - is not a fatal mis- 
recital of a record K |»qre it gives rise 
to no ambiguity. ^tUtey v. Long, 1 
Gampb. 1,5, ard 6 Esp. 116. Ellenbo- 
Tough, <sJ; J. 1807. 

63. If a declaration describe a writ as 
having issued against “ M. B.” and it 
appear to have been issued against “ M. 

B. spinster,” the variance is immaterial. 
Scans, if the writ be against “ M. B.” 
and the declaration describe it as having 
issued against “ M. B. spinster.” 
Brown v. Jacobs, 2 Esp. 726, 7. Ken¬ 
yon, C. J. 1799. 

04. An averment that it was ordered 
by a bye-law that there should he a 
court consisting of certain officers, is 
supjiortcd by evidence of a law, enacting 
that these officers should be mfficient to 
constitute the court. Ilex v. Campbell, 

1 Catnpb. 91. Ellenborough, th J. 
1807, and K. B. 1808. 

65. In an action for not accepting the 
assignment of a shop, and taking goods 
at a valuation, the declaration state^ 
that the plaintiff was possessed of prdpi 
mises^br the remainder of a certain term 
of years, wllich he agreed to assign to' 
the defendant. It appeared that the 
plaintiff was merely lessee from year to 
year, with a promise of a term for 14 
years. Held, that the legal estate of the 
plaintiff was sufficient to support the 
averment in the declaration. Hotting v. 
Martin, 1 Campb. 317. Ellenborough, 
C. J; 4808. 

66. Tn an action brought by Eliza¬ 
beth II. the record e a judgment in the ^ 
mayor’s court was produced, in which*' 
the now defendant was garnishee, and 
Eliza H. was defendant. But it ap¬ 
pearing that the plaintiff's attorney, in 
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the present suit, had called her Eliza H. J 110; 
It was held to be no variance. Huxham 


Ahitbol v. Beneditto, 2 Taunt. 


v. Smith , 2 Camph. 21. Ellenborough, 

c. j. isoo. 

67. In an action by C. and D. as as- 
signeer of A. a notice entitled “ in an 
action between C. and D., assignees of 
A. and B.,” &c. is inoperative. Harvey 
v. Morgan, ubi supra, pi. 4. 

And the court re-fused a rule for a 
new trial. 2 Stark. 19. 

68. The words “ accepted on myself, 
payable everywhere,” inserted in the 
margin of a promissory note, payable 
seven days after sight, are not to be 
declared upon as part of the original 
instrument, though contemporaneous in 
point of fact. '‘Splitgerbcr v. Kohn , 1 
Stark. 125. Ellenborough, C. J. 1815. 

69. Declaration stated that the de¬ 
fendant had preferred an indictment 
against the plaintiff, charging her witli 
having feloniously stolen three promis¬ 
sory notes. The indictment, when pro¬ 
duced, was found to charge the plaintiff 
with having stolen the notes in a dieel- 
ling house. It was urged that the in¬ 
dictment proved the allegation and more, 
and that upon an indictment so framed, 
the plaintiff might have been convicted 
of the simple grand larceny. The. count 
was held bad. Graham, B. Bristol 
Summer Assizes, 1819. 

70. The plea of not guilty to an in¬ 
formation in the exchequer for receiving 
run goods, puts in issue only the facts 
which form the gist of the action; and 
where an indictmeut for perjury com¬ 
mitted at the trial of the information, 
avers that issue was joined upon facts, 

(Ptome of which were merely laid as in¬ 
ducement, though necessary to be proved 
at the trial, the variance i^ fatal. The 
King v. Richard Hawkins , Peake, 8. 
Buffer, J. 1790. 

71. Declaration for not removing 
goods in a reasonable time* Contract, 
to remove in a month. The variance 
is fatal. Hore v. Milner , Peake, 42, a. 
Kenyon, C. J. 1797. 

72. Semble, that the mis-spelling of a 
name in setting out a record is fatal, 
though the words be idem sonantia; 
seats upon a plea in abatement. Brown 
v, Jacobs, gent. 2 Esp. 726. Kenyon, 
C. J. 1 / 99. 

And see Dickensonr . Bowes, 16 East, 


401. 

73. A count for not taking away goods 

according to conditions of sale, one of 
which was stated to be the payment of 
“ 1.” omitting the sum, which ap¬ 

pears in evidence to have been 101. is 
bad. Mertensv. Adcock, 4 Esp. 251. 
Ellcnborough, C. J. 1803. 

And see Samon v. Pitt, Cro. El. 432; 
S. C. 5 Co. 77, b ; Martlum v. Jcmx, 
Yelv. 97, 8; ante. Deed, pi. 3, 12. 

74. Declaration for an escape averred 
that J. S. was brought by habeas corpus 
before a judge of K» B. who committed 
him to the custody of the marshal, “ as 
by the said writ of habeas corpus, and 
the return thereof, and the said commit¬ 
ment thereon, now remaining in the said 
court, more fully appears.” Held, that 
the pioduction of the writ from the 
King’s Dench prison, where it was filed, 
would not support the action. Turner 
v. Pyles, 5 Esp. 8. Alvanley, C. .1. 
1803. 

And the court of C. P. discharged a 
rule for setting aside nonsuit. Ibid. 
and 3 Bos. & Pul. 456. 

Sed vide Wiylnj v. Jones, 5 East, 
440; S. C. 1 Smith, 458; 1 Wins. 
Saund. 39, n. 

75. Plaintiff declares for a false, re¬ 
turn to a fi. fa. indorsed “ to levy 6001. 
together with the sheriff’s poundage, 
officers’ fees, and other legal charges 
and incidental expenses attending the 
levy.' The writ, when produced ap¬ 
pears to have been indorsed to levy 
6001. together with the sheriff ’s pound¬ 
age, officers’ fees, et catera. Semble, 
that the variance is fatal. Stiles v. 
llawlins and another, 5 Esp. 133. El¬ 
lenborough, C. J. 1804. 

76. An agreement to deliver soil, 
cannot be declared upon as a contract 
to deliver soil or breeze, if it appear that 
soil and breeze arc different articles. 
Clark v. Manstone, 5 Esp. 239. Mans¬ 
field, C. J. 1805. 

S. P. e converso. Penny v. Porter , 2 
East, 2; Turner’s case, Gilb. Ev. 168; 
13 Ed. 4, 46. 

77. Indictment for not repairing a 
road leading from A. to B. and from 
thence to C. is not supported by evi¬ 
dence of the non-repair of a direct road 
from A. to C., not passing through B.. 
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though communicating with it. Rex v. 84. Sembk, that if A. B., dean of, 
Great Canfield , 6 Esp. 136. Ellenbo- &c. and the chapter of the same church, 
rough, C. j. Essex, 1810. . declare for the use. and occupation of 

And see Philips?. Davies, 2 Anst. 572. lands, held by thedefeudaut by the per- - 

78. A notice of action against a jus- mission of the said dean and chapter, 

tice of the peace, in which the attorney and it appear in evidence that the pre- 
desciibcs himself as of New Inn, Lon- niises were occupied by the defendant 
don, instead of Westminster, is insufti- before A. B. was dean, the variance is 
cient. Steers v. Smith, clerk, 6 Esp. fatal, though the insertion of the. name 
138. Ellenborough, C. J. Maidstone, of A. B. was unnecessary. The Dean 
1810. and Chapter of Rochester v. Pierce, 1 

79. Declaration in covenant recited a Campb. 466. Ellenborough, C. J. 
demise of promises, “late in the occu- 1808. 

pation of Samvel R.” In the lease it Upon a motion to set aside a nonsuit, 
stood “ Saul ft.;” and the name was the court of K. B. was’equally divided, 
not contracted either in the indenture or Ibid. 

in the lccord. Held, a fatal variance. Vide. Doctv. Ha g| 163; 1 II. Bla. 
Bnwditch v. Mawlcy, 1 Campb. 195. 354 ; ante, AbatbSHSwt, pi. 7; Biu.s, 
Ellenborough, C. .1. 1808. pi. 320, 325; PknaL action, pi. 47. 

And see Pitt v. Green, 9 East, 188. And as to the necessity of naming the 

80. Plaintiff declared that lie was head of the corporation, sec. Co. Litt. 
constable of the parish of St. Paul, Co- 3 ; Tho. Co. Litt. ; Carter and Clay- 
rent Garden, and that defendant as- cole’s case, 1 Leon. 306, 307; Dyer, 
snuffed him in the execution of his said 86, a, b. 

office. It appeared that he had been 85. It is a fatal misdescription of a 
presented as a lit person to serve as one trial at nisi prius to state, that “ at the 
of the constables of the parish of St. P. sitting at nisi prius, holdcn after Mi- 
C. G., but that he had been sworn in to chaelmas term, in the 45th year, See. on 
serve for Westminster generally. Held, the 29lh day of November in that year, 
a fatal variance. Goodes v. 'Wheatley, in the court of hintfs bench, before Ed- 
cs</. 1 Campb. 231. Ellenborough, C. ward Lord Ellenborough, then Lord 
J. 1808. Chief ,1 ustiee of the same court, the trial 

81. An indictment for perjury in ar- came on to be heard in due course of 
tides of the peace, exhibited to a ma- law;” as the words in italics arc exclu- 
gistrate, stated, that the defendant sively applicable, to atrial at bar, and 
swore “ i’ 1 substance and effect,” that the delect is not cured by the general 
A. assaulted her, and at the same time averment with which the sentence con- 
threatened to shoot her. Tho word dudes. Woodford v. Ashley, 2 Campb. 

“ time” appeared to have been omitted 193. Ellenborough, C. J. 1809. 

in the articles. The variance was held And the court refused a rule to set 
fatal. Ilex v. Mary Ann Taylor t 1 aside nonsuit. Ibid, and 11 East, 509t 
Campb. 404. Ellenborough, C. J. 86. An agreement to sell goods ex- 
1808. pected by* the Fanny and Almira, is 

82. In such a case the deposition described in the declaration as an agreo- 
should be exactly set forth and the omis- ment to sell goods expected by the 
sion supplied by an innuendo. Ibul. Fanny Almira; semblc, that the variance 

83. But where an indictment stated is fatal. Boyd v. Sijj'kin, 2 Campb. 
that an action was depending between 326. Ellenborough, C. J. 1809. 

A. plaintiff 1 , and B. defendant, and the 87. An averment in a declaration for 
judgment produced begun with “ B. a malicious prosecution, that plaintiff 
sued by the name of C. was summoned was “ acquitted by a jury in the court 
to answer A.,” the omission in the in- of our lord the king, before the king 
dictment of the name by which B. ap- himself, at Westm'nster before the chief 
peared to have been miscalled in tlic justice, and discharged thereupon by thf> 
process, was held to be immaterial. Rex court,’* is not proved by a record, stating 
v. Windus, 1 Campb. 406, n. Ellen- that the trial took fdace before the chief 
borough, C. J. 1808. justice at nisi prius, and that the plain-* 
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tiff was discharged by tjtc court in 
bank. JVaodford v. Ashley, vhi supra. 

And the court of K. Ii. refused a rule 
for a new trial. Ibid, and 11 East, 

508. 

83. Though a commission of bank¬ 
rupt passes the great sial, it does not 
issue out of chau'rry. And semblu, that 
an averment to the former effect, would 
be fatal. Poynton v. Forster and others, 
3 Campb. '<8. Elfenborough, C. J. 
1811. 

89. An averment in a declaration for 
maliciously suing out a commission of 
bankrupt, that the commission was duly 
superseded, is not supported by pro¬ 
ducing the chancellor’s rder, directing 
it to be superseded!; 1 . Ibid. 

And as to the malice, see ante. Ac¬ 
tion on the case, A. ihid. A. 
(h). 

90. Au undertaking to deliver goods 
to A. is not proved by au agreement to 
deliver goods to the bet or of a receipt 
for the goods given by the defendant. 
Samuel v. Dare!i and others, J .Stark. 
00. KUeiibnr-iugh, .1. 1317. 

91. A covenant to repair, “ fire and 
all other casualties evivptei/, ” rauuoi 
be declared on as u covenant to repair 
generally. Ttmpuny v. Rurnand, 4 
Campb. 20. Elleulxmnigh, C. .1. 1H1 -!. 

And see Powell v. Richards, 11 East, 
G33; Tempest v. Rawlinn, 13 East, 
18, 20. 

92. Platini iff declares tliat on such a 
day tht defendant made his bill, bearuuf 
date the same day and year <is aforesaid. 
The reiu date is different. The variance 
is fatal. Anon. 2 Campb. 308, n. El- 
lcnborough, C. 3. 1809. 

S. P. Baynham v. Matthews, Fitzg. 
130. 

93. Declaration on policy “ on 
plaintiff’s share of goods.” The policy 
was originally “ on profits of goods,” 
but was enlarged by a marginal insertion 
with defendant’s initials. Held, that 
the original agreement heed not be set 
in the declaration. Robinson v. Tobin, 

1 Stark. 336. Ellenboreugh, C. J. 
1816. 

94. Special assumpsit by landlord 
against assignees of a bankrupt, ou au 
agreement to pay 10s. in the pound for 
rent, due from bankrupt and themselves, 
it appeared that part of the consideration 


was that plaintiff should accept a sur¬ 
render, which was not noticed in tht; 
special count. Upon which omission 
the plaintiff was nonsuited. Dashwood 
v. Peart and Davis-. Sittings after 11. T. 
1818 . 


95. In a declaration on a bill of ex¬ 
change, the omission of the word “ ster¬ 
ling” is immaterial. Glossop v. Jacob, 
1 Siark. 69. Elleuborough, C. .1. 1815. 

S. C'. not S. P. 4 Campb. 227. 

90. A llritish-built vessel is let to 
freight, as 4< the Swedish ship, called 
the Maria,” but is documented as a 
Swedish ship. The freighter is unac¬ 
quainted with the circumstances. He 
cannot set up the misdescription as a 
defence to an action for not loading. 
llrussr. v. Meyirs , 3 Campb. 475. lil- 
lenlxtrough, C. J. 1813. 

97. In au ac tion against. A. on a bond 
declared upon as the joint bond of A. 
and H., A. pleads that it is not his deed. 
Jt i:; only necessary to prove that the 
bond was executed by A. Middleton v. 
Sand ford, l Campb. 34. Dampier, J. 
1814. 

98. A joim and several bond may be 
Ideclared on simply as a joint bond. 
Middleton v. Sandford, 4 Campb. 34. 
Dampier, J. 18 i 4. 

99. Notice of action against a J. P. 
under 22 Coo. 11. (24 (ieo. II. cap. 44) 
describing plaintiff’s attorney as of New 
Inn, London, instead of New lun, West¬ 
minster. Held insufficient. Slcars v. 
Smith, clerk,- 6 Esp. ^138. Ellenbo- 
rougli, C. J. Maidstone,* 1810. 

And see Taylor v. Fenwick, 7 T. R. 
635, n; more fully reported, 3 B. & P. 
0 , i<) (n) a. 

100. Declaration, qui turn, for insuring 
a particular lottery ticket, at 421.; proof 
that, this sum was paid as the premium 
for insuring that ticket, and others, the 
variance is fatal. Phillips, qui tam, v. 
Mendez da Costa, 1 Esp. 59. Kenyon, 
C. J. 1793. 

101. Declaration for insurbg a lottery 
ticket, without mcntioninfPany pre¬ 
mium; proof, that the ticket was in¬ 
sured at a certain premium. This is no 
variance. Rid. 


D. HOW TAKEN ADVANTAGE OK. 
1G2. Where a declaration omits a 
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proviso, which goes in defeasance of iho 
covenant declared on, thg defendant 
most have oyer and demur, lie cannot 
take advantage of the omission upon 
won cst factum. Gordon v. Gordon, 1 
Stark. 294. Ellenborough, C. J. 18 ] G. 

103. A defendant is not precluded 
from insisting upon a variance, by an 
admission produced at the trial “ of the 
due execution of the deed mentioned in 
the declaration.” Goldie v. Shuttle- 
worth, 1 Campb. 70. Ellenborough, 
C. i. 1807. 

104. Semite, that it would be other¬ 
wise if the admission had run “ as 
mentioned in the declaration.” j Ibid. 


VENDOR AND PURCHASER. 

A. Salk. 

(a) Entire contract. 

(b) Conditional contract. 

(e) Contract, xchcn perfect. 

(d) Coiiccalnimt. 

11. Dei iveky, what sham. he. 

C. IlfCH’IS OF VENDOJt, 

1). Ll ADI LIT / OF YENDOIt. 

E. Rights of vendee. 

F. Liability of vendee. 

C. Bill of sale. 

(a) 1‘ mission under. 

A. Sale. 

A. (a) Enure contract. 

1. Where three articles are ordered 
from a tradesman at the same time, at 
separate prices, the purchaser may con¬ 
sider the contract as entire, ami may 
refuse to receive one article without the 
rest. Champion v. Short, 1 Campb. 53. 
Ellenborough, C. .1.1807. 

And see Dig. 21, 1, 34 ; Ibid. 21, 1, 
59, 1; Ij*L 21, 2, 72; 5 Vin. Abr. 
511, 515PPhte,13iLLS and notes, pi. 
237. 

2. But if he accept one of the articles, 
and another be tendered without the 
third, he cannot reject it, having him¬ 
self severed the contract. Ibid. 

And see Dig. 21, 1, 38; ante, 
Auction, pi. 8. 
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3. Purchaser of lands, takes growing 
crops at a valuation. The purchaser 
enters, hut the seller can make no title 
to the lands. The contract being entire, 
the seller caunot maintain iidcbitatus 
assumpsit for the crops. Alcaic and. 
others v. Vincy, 1 Campb. 471. El¬ 
lenborough, C. J. Guildford. 1808. 

Sed vide ante, Use and occupa¬ 
tion. pi. 1. 

4. Held that an agreement to sell 
10!) sacks of flour, at- 94s. (id. per sack, 
is an entire contract, and that if after 
delivery and acceptance of part, the 
vendor refuse to dclivef the remainder, 
he cannot recover the price of the 
quantity delivered. . Walker v. Dixon , 
2 .Stark. 281. Ellenborough, C. J. 1817. 

But the court erf K. B. set aside the 
verdict; cx relatione Wilde, of counsel 
for iho defendant. And see Appendix. 

5. Purchaser of two houses in distinct 
lots, may refuse to take one house if 
no title can lie made to the other. 
Chambers v. Griffiths ct alt. 1 Esp. 150. 
C. J. 1/91. 

But sis- Poole v. Shcrqold, 2 liro. C. 
C. 118 ; I Con, 273 ; 8. C. 0 Vos. (>7(>; 
Sugd. V. & P. 5 edit. 247. 

O'. WIutp two lots aie bought at an 
auction the agret incuts fci each lot are 
sepaia'.o, and caunot be treated or de¬ 
clared on as one contract. James and 
another v Shore, 1 Stark. 426. Eilen- 
borough, C. J. 18Hi. 

7. A. is employed by B. to sell his 
horse; A. sells B.’s horse, and another 
belonging to C., at an entire price to 
I)., and warrants both horses sound ; 
sever the contract, and bring his actions 
upon the warrants against A. in respect 
of t he unsoundness of his horse. Sy- 
mow/x v. Carr, 1 Campb. 301. El¬ 
lenborough, C. J. 1808. 

S. P. JTort v. Dixon, Selw. 101. 

8. A sale of coals to A. & B. who agree 
to divide die quantity between them, 
cannot be. desejibed in pleading as a 
sale to A., though a separate delivery 
be made to A, of his share. Parish, 
qui tarn, v. Jhtrwood, 5 Esp. 33. El¬ 
lenborough. C. .1. 1803. and Everett, 
qui tam, v. Tim til, 5 Esp. 169. 
Ellenborough, C. J. 1804. 

A. (b.) Conditional contract. 

9. An agreement wherebythe defend- 
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ants sell to the plaintiff, a certain quan¬ 
tity of goods expected, by a particular 
vessel, on arrival, is a conditional con¬ 
tract dependent on the arrival of the 
goods. No action will therefore lie for 
the non-delivery of the goods on the 
arrival of the vessel in ballast. Hawes 
y. Humble, 2 Camp. 327 n. Wood, B. 
Lancaster, 1809. 

And see ante, Agreement, pi. 28, 
2<L 

10. Consequently the statement of 
such an agreement as an undertaking to 
sell on the arrival of the vessel is a fatal 
misdescription of the contract.. Boyd v. 
Siff'kin, 2 Campb. 32G. Ellcnborough, 
C. J. 1809. 

11. Where defendants Sold to the 
plaintiffs all the hemp, not exceeding 
300 tons, which might bo loaded in a 
certain vessel by the agent of the eonee.rn, 
who shipped only 71 tons for defendants, 
and tilled up the vessel on the account 
of other corresponds* *s, it was held, 
that defendants were not liable for tin* 


15. In an action for the price of S 
Claude sold to defendant to plaintiff’s 
agent, who had refused to disclose his 
principal, but knowingly suffered de¬ 
fendant to buy, -under the impression 
that it was the property of another 
person, the sale was held bad on the 
ground of fraud, even though proved to 
he a real Claude. IliU v. Gray, 1 Stark. 
434. Ellcnborough, C. .1. 1816. 

16. Where the conditions of sale, 
provide that any mistake in the parti¬ 
cular, shall not vitiate the contract, such 
stipulation docs not extend to a willful 
misdescription of the situation of the 
property, calculated to inhance its ap¬ 
parent value. Jinlie of Norfolk v. 
Worthy, 1 Campb. 310. Ellcnborough, 
C. J. 1808. 

17. Conditions of sale pasted on the 
auctioneer’s box, gives sufficient notice 
to the buyer. Mcsnard v. Aldridge, 3 
Esp. 571. Kenyon, C. .). 1801. 

B. Delivery, what shall be. 


non-delivery of the residue, of the 300 
tons. I lay ward and others, v. Scan gall 
and. others, 2 Campb. 56. Ellcnbo- 
Tough, C. J. 1801) 

A. (c) Contract, when perfect. 

12. A broker sells goods for the 
house of A and B., but tills up the 
bought note in the names of A. and C., 
(the former firm.) The purchaser is 
houud, unless he would be therein 
deprived of a set. off against A. and C. 
Mitchell and others, v. Lapagr, llolt 
253. Gibbs, C. J. 1816. 

A. (d) Concealment. I 

13. Vendor of ship sold “ with all 
faults” held to ho bound tfl disclose a 
latent delect known to himself, which 
it was impossible lor the vendee to dis¬ 
cover. Mellisli. and another v. Mottcvx 
and others, I’eake, 115. Kenyon, C. J. 
1792. 

14. But in a subsequent case, it was 
held, that a vendor is not liable under 
such circumstances, unless it can be 
shewn that he has used some artifice 
for the purpose of concealing such defect 

•from the vendee. Baglehnic v. Walters, 
3Campb. 154. Elleuborough, C. J. 1812. 

Ana see ant$, Action on the case, 
• pl..85 t 


(And see ante, Frauds statute of, 

C. (a); Stoppage in tram situ ; 

post, F. 4a)). 

18. Upon a verbal agreement for the 
purchase of wine, the. vendor’s clerk 
cut the spiffs from the casks, and marked 
them with the vendee’s initials in the 

j presence of all part ies. Held, that this 
was a sufficient delivery to lake the sale 
out of the statute of frauds. Anderson 
v. Scot, 1 Campb. 235, n. Ellenbo- 
rough, C. J. 1806. 

19. But the delivery not having been 
perfected, it was held to be. no bar to an 
action for not delivering the goods ac¬ 
cording to contract. Ibid. 

And see Dig. 18, 6, 1,2. Appen¬ 
dix, VI. 

20. Where goods are sold, to be paid 
for in 30 days, and if not then removed, 
to be liable to warehouse rent, the pro¬ 
perty vests in the purchaser immedi¬ 
ately, and remains at his jss k, Philli- 
moro and others, v. Barryfjmd another, 
1 Campb. 513. Ellenborough, C. J. 
1808. 

Acc. Elmore v. Stone 1 Taunt. 458'. 

21. But the property in goods con¬ 
tinues in the vendor, whilst any thing 
remains to be done on his part to as¬ 
certain the sum which he is to receive 
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for them. Zagury v. Furndl and 
another, 2 Campb. 240. lillenborough, 
C. J. 1809, and Mansfield, C. J. 1810. 

S. P. Dig. 18,6,1,1; and seeKeilw. 
77. 

22. A delivery order lodged with the 
warehouseman is a sufficient transfer of 
the possession, although no entry be 
made iu his books, provided nothing 
remains to be done to ascertain the 
price. Withers v. Lyss and others , 4 
Campb. 237, & Holt, 18. Gibbs, C. J. 
1815. 

23. But where the goods are sold by 
weight, the property does not vest in the 
vendee until the weight has been ascer¬ 
tained, although the sale embrace the 
whole of the specific parcel of goods. Ibid. 

N. But scmble, that where the vendor 
is prevented from completing the deli¬ 
very by the act of the vendee, the pro¬ 
perty is at the risk of the latter. l)ig. 

J 8, (j, 5. Sod vide auto, Tender, pi. 
'»(). And see Rugg v. Minett, J l East., 
210; I flu I chouse v. Frost , 12 Hast, 
614; Wallace v. Breeds , 13 East, 
.534. 

24. A Wcst-lndia-Dock warrant, in¬ 
dorsed and delivered for a valuable con¬ 
sideration, passes ihe property, so as to 
destroy the right of stoppage in transitu. 
Zwi'iijcr and another v. Samuda, Holt, 
395.' Park, J. 1816. 

And the court of C. P. discharged a 
Tide for a new trial. H. T. 1817. Ibid. 

25. A. i\ reives a dock delivery order 
for goods entered in the books of the 
West ludia Dock iu his name. A. upon 
selling the goods to B. indorses the 
order to him. B. sells the goods to C. 
on credit, and delivers the order. Held, 
that on C.’s insolvency, A. cannot lake 
possession of the goods, though they 
continue in his name, and the order has 
not been lodged with the Dock Com¬ 
pany. Spear v. Travers and another, 4 
Campb. 251. Gibbs, C. J. 1815. 

26. Warehouseman at the request of 
vendor, gives a written acknowledg¬ 
ment to tiH vendee, that he holds the 
goods on account of the latter. He 
cannot refuse to deliver them, on the 
ground that by custom, the property 
does not vest in the vendee until the 
article is remeasured, and that the ven¬ 
dor became bankrupt before any re- 
measurement had taken place. Stonard 
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v. Dunhin, 2 Campb. 344. Ellenbo- 
rongh, C. .I. , 1810. 

27. A delivery at a wharf to an un¬ 
known person found there, is not suffi¬ 
cient to charge wharfinger or vendee. 
Buekman v. Levi, 3 Campb. 414. El- 
lenborough, C. J. 1813. 

See Clarke v. Hutchins, 14 East, 475. 

28. A bank note is paid by A. to B., 
and by B. to C. who presents it at the 
Bank, where it is stopped. A. after 
paying the amount to C. cannot main¬ 
tain trover.against the Bank. Benjamin 
v. Bank of England, 3 Campb. 417. 
Ellcnboiough, C. J. 1813. 

C. BIGHTS OF VENDOR. 

And see .ante, Age&t, C. (a) pi. 39 ; 

Assumpsit, pit 23, 4, 6 , 9, 30, 2, 
4, 5, (>.) 

29. Indebitatus assumpsit for goods 
bargained and sold, will lie for goods 
which the vendee refuses to take on a 
false allegation that the quality is not 
agreeable to the contract. JTunkcy v. 
Smith, Peake, 42, n. Kenyon, (J. 17146. 

30. And the plaintiff is entitled to 
recover the full price. Ibid. 

31. Seeus, upon a special count for 
non-acccplu nee. J bid. 

32. Duhilalur, whether an importer 
of hemp from Russia, not being a mem¬ 
ber of the Russia company, can main¬ 
tain an action against a vendee for not 
accepting the goods. Gross and another 
v. La Page, Holt, 105. Dallas, J. 18 1 5. 

33. Goods are sold to a minor upon 
a false and fraudulent representation by 
his father that he has relinquished his 
business in favour of his son. 'I’lie father 
is liable, either as principal vendee, or 
as partner, with his son. Biddle and 
Loyd v. Emanuel Levy, 1 Stark. 20. 
Gibbs, C. J. 1815. 

34. After a resale , the vendor cannot 
bring an action for goods bargained and 
sold, Hofc v. Milner, IVake, 1 ' 42, a. 
Kenyon, C. J. 1797. 

35. But in a subsequent case the re¬ 
sale was held to be no bar to the action, 
though it might perhaps be considered 
as a wrongful conversion. Mertcus v. 
Adcock , 4 Esp. -51. Ellenborough, 
C. J. 1803. 

36.,If the buyer neglect to remove 
the goods within a reasonable time, the 
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seller may charge him with warehouse 
rent. Greaves v. Ashlirt. 3 Campb. 
426. Ellenborough, C. J. 1813. 

37. Or he bring an action for not re¬ 
moving them, where he is prejudiced by 
the delay. Ibid. 

38. But he cannot resell them. Ibid. 

And see Noy’s Maxims, 87, 88; 

Alexnrtder v. Comber, 1 H. Bla. 20; 
Sed vide Lang fort v. Tiler, 1 Salk. 212. 

30. Vendor of a term which is stated 
in the contract to have one year more 
to run than it has, may procure an en- 
largemeht of the term after he has 
commenced an action for the non-com¬ 
pletion of the 'purchase, provided no 
conveyance have bee” demanded Thom¬ 
son v. Miles , 1 Esp. 184.' Kenyon, 
C. J. 1794. * 

40. In an action for not completing a 
purchase, the vendor need not prove 
the execution of the deeds which form 
his title. Ibid. 

41. Where goods are sold at credit, 
and the vendor discovers that the pur¬ 
chase is fraudulent, he may sue the 
vendee without waiting for the expira¬ 
tion of the credit. De Symons v. 
Minchicick. 1 Esp. 430. Eyre, C. J. 
1795. 

42. The obtaining of goods by a 
party who knows himself to lie insol¬ 
vent, upon bills drawn upon parties who 
arc in the same circumstances, will not 
render the contract of sale void, unless 
the purchaser contrive the bills for the 
purpose of gaining possession of the 
goods. Noble v. Adams , Ilolt, 248. 
Gibbs, C. J. 1816. 

43. Upon an agreement to pay for 
goods by bill at two months, to be given 
at the end of one, the plaintiff may 
declare generally after the expiration of 
the three months. Heron v. Granger, 
5 Esp. 219. Ellenborough, C. J. 1805. 

S. P. Brooks v. White, 1 N. R. 330; 
Marshall v. Poole. 13 East, 98. 

And see ante, Agent;' Set off, 
* pi. 14. 

14. Goods are sold “ without re¬ 
course on the buyer in case of non-pay¬ 
ment,” for a hill which the vendee 
, knows to be worth nothing. The. vendor 
# cannot maintain assumpsit lor the value 
pf the. goods, hut must sue in fort. 
Read v. Hutchinson , 3 Campb. 352. 
Ellenborough, C. J, 1813. 


And see ante, Frauds, statute or, 
pi. 31. 

45. Auctioneer may Bue the vendee 
in his own name, though the name of 
the vendor be declared at the time of 
sale. Atkyns and, Batten v. Amber , 2 
Esp. 493. Eyre, C. J. 1796. 

And sec Coppin v. Craig, 7 Taunt. 
243; Coppin v. Walker, Ibid. 237. 

46. Where A., a vendor re-purchases 
goods from fi., an insolvent vendee, by 
the intervention of C., in whose name 
the re-purchase is effected, as for his 
own account; and B. afterwards, at the 
request of A., gives to B. an order upon 
C.for payment; B.’s assignees cannot 
recover the value of the goods, unless 
the re-sale can be shewn to have origi¬ 
nated with B., although A.’s instruc¬ 
tions to C. were to purchase as cheap as 
he could, but at all events to purchase, 
and though the price required by B. 
and acceded to by C. much exceeded 
the market price. Harris and another , 
assignees of Brcndon, v. Lunell and 
others. Graham, B. Bristol, 1819. 


9 . LIABILITY OF VENDOR. 

(And see ante, Action on the case, 

B. (f); Assumpsit, E. (c) (g).) 

47. An action does not lie against a 
party who, without being aware of the 
circumstance, has sold a house in which 
some of the flooring is rotten. Bowles v. 
Adkinsm, Sugden, Vend, and P. 270. 
Kenyon, C. J. 

48. If the intended grantor of an 
annuity, falsely state that there are no 
judgments against him, in consequence 
of which the grantee does not search 
until the transaction is ready to be 
completed, the former is chargeable 
with the expenses incurred. Coore y. 
Callaway , 1 Esp. 115. Kenyon, C. J. 
1794. 

49. Semble, that where the vendor of 
goods resells* them in consequence of 
their not being -taken away, and after¬ 
wards bring$C*an actiou for goods bar¬ 
gained ana sold, he is liable to the 
vendee in trover. Mcrtens v. Adcock , 
4 Esp. 251. Ellenborough, C. J. 1803. 

Ante, pi. 35, 36,39. 

50. It is no defence to an action for 
not accounting for goods delivered to 
the master of a vessel to be sold by him 
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abroad, that they were exported without 
paying duty; unless the evasion formed 
part of the contract. Catlin v. Bell, 4 
Campb. 183. Ellenborough, C. J. 1815. 

51. The vendor of goods to be loaded 
at Petersburg in a certain ship before a 
certain day, is not excused by the goods 
having been seized by the Russian go¬ 
vernment, whilst in lighters for the pur¬ 
pose of loading, and the ship's having 
been obliged to put to sea to avoid an 
embargo. Spliat v. Heath and others , 

2 Campb. 54, n. Ellenborough, C. J. 
.1809. 

52. Where goods are described in the 
sale note as of a particular quality, it is 
not sufficient to shew that the quality, 
though inferior to the description, cor¬ 
responds with a sample previously de- 1 
livered to the purchaser. Tye v. Eyn- 
morc, 3 Campb. 462. Ellenborough, 
C.J. 1813. 

S. P. e converso, post, Warranty, 
pi: 6. 

53. In avoidance of a sale made by a 
broker, it may be shewn, that by the 
custom of the trade the authority to sell 
expires with the day on which it is 
given. Dickenson v. Lilwall and others, 

4 Campb. 279; 1 Stark. 121. Ellen¬ 
borough, C. J. 1815. 

E. Rights of vendee. 

(And see ante. Action on the case, 
B. (f); Agent, A. 8; Assumpsit, 
E. (c) (g); Interest, A. 15. 

54. A purchaser may refuse to ac 
cept a conveyance executed under i 
power of attorney. Coore v. Calloway, 

1 Esp. 115. Kenyon, C. J. 1794, and 
Richards v. Barton, 1 Esp. 268. 
Kenyon, C. J. 1795. 

And sec Baxter v. Lewis, Forrest, 61. 

55. A receipt signed " A. for B.” 
A. being in fact only clerk to B. is not 
sufficient to charge A. in an action for 
money had and received. Edden v. Read, 
3 Campb. 339. Ellenborough, 1813. 

And see 4 Taunt. 198. . 

56. Where, by the conditions of sale 
the vendor undertakes to make out 
good title by a certain day, the vendee 
is not bound to make any application to 
the vendor on -the subject before that 
day. Berry v. Young, 2 Esp. 640, 
Kenyon, C. J. 178£. 


57. And the vendor fail then to 
produce his title deeds, the vendee may 
recover his deposit from the auctioneer. 
Ibid. 

58. The auctioneer being merely a 
stakeholder, cannot discharge himself 
by paying over the amount to the ven¬ 
dor. Jones v. Edncy, Sugd. Vendor 
and Purchaser, 37. Ellenborough, C. 

J. 1812. 

S. 6. not S. P. 

A id see Rurrough v. Skinner, 5 Burr. 
2630; Edwards v; Hodding, 5 Taunt.' 
815; lMarsli,377. 

59. Ttssumpsit lies for the interest of 
money procured to complete a purchase, 
and the expenses of investigating the 
title, andT'preparing the conveyance, 
where the vendbr misrepresents the 
charges affecting the estate. Richards 
v. Barton, 1 Esp. 268. Kenyon, C. J. 

795. 

60. S. P. Turner v. Beaurain, Sug- 
den. Vendor & Purchaser, 209. Ellen¬ 
borough, C. J. 1806. 

And sec Flureau v. Thornhill, 2 Bla. 
078; ante, Assumpsit, E. (c). 

61. And if the action be brought against 
an agent selling without sufficient autho¬ 
rity, the costs of a v suit against the 
owner for a specific performance may 
be included. Jones v. Dyke and others, 
Sugd. V. & P. App. No. VIII. Mac¬ 
donald, C. B. Hereford, 1807. 

And see ante. Auction, pi. 5, 7. 

62. But nothing is recoverable for the 
oss of the bargain. Tbid. 

S. P. Flureau v. Thornhill, 2 Bla. 
1078; Bratt v. Ellis, C. P. M. & H. 45 
Geo. III; Sugden, Vendor & Purchaser, 
App. No. VII. 

63. In an action by the vendee to re¬ 
cover the deposit paid upon a contract 
for the purchase of an estate, the de¬ 
fendant may call for a particular of the 
grounds upon which the plaintiff consi¬ 
ders the contract as rescinded. Squire 

Tod and others, 1 Campb. 293. 
Mansfield, C. d. 1808. 

64. But if no such particular be re¬ 

quired, the vendee may avail himself of 
any objection at the trial, though he may 
previously have insisted upon one ob¬ 
jection only. Ibid. • 

And see Collett v. Thompson, 3 Bos. 
& Pul. 246. 

65. Contract for goods “ free on 
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board a foreign ship," the seller cannot 
be’required to give an order for trans¬ 
ferring them into the purchaser's name 
in the warehouse. Wackcrbarlh v. Mas¬ 
son, 3 Campb. 270. Ellenborough, C. 
J. 1812. 

66. S. P. ruled in Wetherell v. Coapc, 
3 Campb. 272, n. Mansfield, C. J. 1812. 

67. On a sale in London of goods at 
sea, it is agreed, that if they shall not 
arrive on or before the 31st of Decem¬ 
ber, the bargain shall be void: the par¬ 
ties must be understood to have had in 
contemplation an arrival at London only. 
Idle awl others Thornton and 'others, 
3 Campb. 274. Ellenborough, C. J. 
1812. 

And tho court refused a role to set 
aside nonsuit. Ibid .' 

69. Where an agreement for sale is 
unsigned and unstamped, the purchaser 
may recover the deposit on the common 
counts. Adams v. Fairborn , 2 Stark. 
277. Abbott, J. 1817. 

70. The execution of the conveyance 
by the vendor is a condition precedent 
to, and not concurrent with, the pay¬ 
ment of the purchase money. Ibid. 

N. In this case an assignment was to 
have been executed, not by the vendor, 
but by a former proprietor, in whom the 
legal estate remained ; but the decision 
does not appear to have been grounded 
on the necessity of the vendor’s com¬ 
pleting his own title. 

71. Notwithstanding a usage in the 
master’s office, for the solicitor of the 
vendor, to procure the confirmation of 
the sale of the expense of the vendee, 
the latter may employ their own soli¬ 
citor. Devon and another v. Flicker, 
2 Stark. 170. Abbott, J. 1817. 

F. Liability of vendee, 

(And see ante. Agent, pi. 5; Assump¬ 
sit, pi. 23; Bills and notes, pi. 

76, 81; Carrier, pi. 33; Evi¬ 
dence, pi. 86. 

72. A person treating for the pur¬ 
chase of a lease described as containing 
none but the usual covenants, is not 
bound to accept the assignment of a 
lease containing an unusual covenant, 
though such covenant appear to be in¬ 
operative and bad in law. Hartley v. 
Fehall, Peake, 131. Kenyon, C. J. 1792. 
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73. Vendee enters into possession 
and holds the premises until it is disco¬ 
vered that the vendor has no title. No 
action lies for the occupation, unless it 
appear to have been beneficial. Hearn 
and another v. Tomlin , Peake, 192. 
Kenyon, C. J. 1793. 

S. P. Dig. 12, 6, 65, 7. 

And see Kirtland v. Pounsett, 2 
Taunt. 145. 

74. Upon a sale of lands, it was 
agreed that the purchaser should take 
the growing crops at a valuation. 
The crops were valued, and the pur¬ 
chaser entered, but the seller could 
make no title to the lands. Held that 
the contract being entire, the seller 
could not Teeover in indebitatus assump¬ 
sit for the crops. Neale and others , 
v. Viney , 1 Campb. 471. Ellenborough, 
C. J. Guildford, 1808. 

And see ante, A. (a) 1, 2; Cordcr v. 
Drakeford , 3 Taunt. 32. 

75. If an artist exhibit specimens to 
a person who contracts with him for a 
painting of a particular size at a certain 
price, and the picture sent home is of 
inferior execution, the vendee roust 
either return it or pay the full price. 
Grimaldi v. White, 4 Esp. 95. Law¬ 
rence, J. 1802. 

Ami see Hunt v. Silk, 5 East, 449, 
r <2; S. C. 2 Smith, 15; Baston v. 
Butter, 7 East, 479; Taylor v. Hare, 
] N. R. 260; post, Warkantv, pi. 
6, 7. 

76. If goods, bought by sample, do 
not correspond with the sample exhi¬ 
bited, the vendee is not bound to com* 
plete the purchase, on being allowed a 
compensation for the inferiority of the 
bulk to the sample; notwithstanding 
the existence of an usage in the trade to 
that efl’ect. Hibbert v. Shee and another, 
1 Campb. 113. Ellenborough, C. J, 
1807. 

And see Parkinson v. Lee, 2 East, 
314. 

77. In an action for the price of 
clothes ordered by the defendant, sent 
to his bouse and immediately returned, 
it lies upon the plaintiff to shew that 
the articles were prepaicd agreeably to 
the order given. Hayden v. Hayward, 
1 Campb. 180. Mansfield, C. J. 1808. 

78. Where a purchaser finds that 
the commodity is not according to order. 
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and is unfit for his purpose, he should 
immediately return it, or give notice to 
the vendor to take it back. Fisher v. 
Samuda and another, 1 Campb. 190. 
Ellenborough, C. J. 1808. 

80. Where inferiority of quantity is 
set up on a defence, an offer to return 
the aiticlc must be shewn. Groning 
and another v. Mendham, 1 Stark. 257. 
Ellenborough, C. J. 1816’. 

81. Although the quality be warranted. 

Hopkins v. Appclby, 1 Stark. 477. El- 
Icnborough, ( v* J• 1810. | 

And see Mitchinson v. Ilewson, 7 T. 
K. 050. 

82. A vendee who has had an op- 
portnni .y of examining the article at the 
time of delivery, cannot set up the bad¬ 
ness of quality as a defence to an action, 
for the price. Bluett v. Osborne, 1 
Stark. 084. Ellenborough, C. J. 181G. 

And the court refused a rule for a new 
trial. Jbid. 

S3. Nor if he pay the amount can he 
recover il back. Jbul. 

81. Where goods are delivered of the 
sort agreed upon, the price cannot be 
recovered back in an action for mouey 
had and received, as upon a total failure 
of consideration, although the goods 
appear to he in a very bad condition, 
and even wholly unfit for use. Fortune 
v. Lingham, 2 Campb. 410. Ellen¬ 
borough, C. J. 1810. 

85. In an action for the nondelivery 
of goods, which were to be paid for by 
bill, it ippears that the purchaser ten¬ 
dered his (. nn acceptances. No evidence 
can be received to shew, that by bill is 
meant an approved bill. Hodgson v. 
Davies, 2 Campb. 530. Ellenborough, 
C. J. 1810. 

86. And serrible, that even if an ap¬ 
proved bill had been mentioned in the 
contract, it must be understood only to 
mean a bill to which no reasonable ob¬ 
jection could be made, and which 
therefore ought to be approved ; not to 
give the seller a power of repudiating 
any bill according to his interest or 
caprice. Ibid. 

And see Adam v. Richards, 2 H. 
Bla. 573; Thinly v. Hclbot, 3 Mod. 273. 

87. Where a broker employed by A. 
B. and C., to sells goods, fiils up the 
bought note with the names of A. B. 
and C., (the former firm,) the purchaser 
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is liable to A^ B. C.» unless he skew he 
has been prejudiced or excluded from a 
set off. Mitchell and others, v. Lapage , 
Holt, 253. Gibbs, C. J. 1816. 

88. Conditions of sale, pasted upon 
the auctioneer’s box, give sufficient 
notice to the purchaser. Mcsnard v. 
Aldridge, 3 Esp. 271. Kenyon, C. J. 
1801. 

89. In an action against the vendee 
for not completing a purchase, the 
vendor is not bound to prove the execu¬ 
tion of the deeds which constitute his 
title. Thomson v. Miles, 1 Esp. f 84. 
Kenyon, C. J. 1794. . 

Sed vide ante, Title, pi. 1. 

90. Purchaser of goods to be paid for 
by bill ott 1 agent, who has no convert¬ 
ible funds, is not discharged by renewal 
of bill without notice. Clarke and 
another v. JScalc, 3 Campb. 411. El- 
lcnborough, C. J. 1813. 

And see ante, Surety, pi. 1. 

91. Commissioners under an inclo- 
surc, sold lols by auction to A., and 
upon his refusing to Complete the pur¬ 
chase, resell to B. They cannot sue A. 
for lands bargained and sold. James 
and another, v. Shore, 1 Stark. 426. 
Ellenborough, C. J. 1816. 

92. Where a public act of parliament 
authorizes the granting of redeemable 
annuities, the purchaser cannot object 
that the conditions of sale were silent as 
to the power of redemption. Covcrley 
v. Burrell, 2 Stark. 295. Ellenbo¬ 
rough, C. J. 1817. 

93. A warrant against the felon, under 
31 Eliz. cap. 12. sect. 4. will not justify 
the taking of the stolen horse out of the 
hands of the owner. Josephs v. Adkins , 
2 Stark. 76. Ellenborough, C. J. 1817* 

G. Bill of sale. 

(And see ante. Evidence, pi. 250, 
251.) 

G, (a) Possession under. 

94. Where a party takes possession 
under a bill of sale, but suffers the 
vendor to continue selling the property 
in the usual way of his trade, the pos¬ 
session is colorable, and the bill of sale 
void. Paget et alt. v. Perchard et alt. 
sheriffs of London, 1 Estff 205. Ken¬ 
yon, C. J. 1795. 
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And see Smith v. Russell, 3 Taunt. 
400. i 

97. Where the vendor remains in 
possession jointly with the servant of 
the vendee, the assignment is void as 
against creditors, and the goods may be 
taken in execution. lVordall v. Smith 
and another, sheriff of Middlesex, 1 
Campl>. 333. Ellenborough, C. J. 
1808. 

98. But where the trustee of the 
separate estate of a wife, purchases 
effects under an execution against the 
husband, the assignment is valid, al¬ 
though no change of possession take 
place. Cross v. Glode , knight , and 
another, sheriffs of London, 2 Esp. 574. 
Kenyon, C. J. 1794. 

And see Cadogan v. Kcnnelt, Cowp. 
432; Jarman v. Wooloton, 3 T. li. 
618; Darby v. Smith, 8 T. It. 82; 
S. C. 6 Ves. 488; Dewey v. Boynton, 
6 East, 257; Hunycrford v. Earle, 
2 Vem. 261; S. C. Eq. C'a. Abr. 148; 
Fletcher v. Lady Sidley, 2 Vem. 490; 
S. C. 1 Eq. Ca. Abr. 148; Lady Arun- 
dell v. Phipps, 10 Ves. 139 ; Jones v. 
Dwyer, 15 East, 21. 

99. If a person not being a. creditor , 
take a bill of sale of goods sold under a 
fi. fa. he need not take immediate 
possession. Kidd v. llawlinsc/n, 3 Esp. 
-52. Eldon, C. J. 1799. 

And the court of C. P. refused a rule 
for entering a nonsuit. Ibid, and 2 
Bos. & Pull. 59. 

And see Leonard, v. Baker, 1 M. & S. 
251; Bull N. P. 257, 8; Edwards v. 
Uarben, 2 T. R. 587, 594; Polhier, 
Traite du Contrat de Vente, Part. 5. 
chap. 1. uum. 321; 1. 4, 6, 6; Smith 
v. Russell, 3 Taunt. 400. 


VENUE. 

A. WHERE LAID. 

(And sec ante. Bills and notes, 334; 
Came, pi. 8 ; Officer, pi. 14, 15 ; 
Tidd, 309; 1 Wnis. Sauud. 8, 238, 
241, 308.) 

* 1. In an "action for designating the 
plaintiff’s hopse as a brothel, by sus¬ 
pending a burning lamp in front of it, 
the venue is transitory. Jefferies v. 


Dunc.om.be, 2 Campb. 3. Ellenborough, 
C. J. 1809. 

2. And if the house bo described 
standing in a particular parish, the 
parish must be considered as stated by 
way of venue, not of local description. 
It is therefore immaterial whether any 
such parish exists. Ibid. 

And the court of K. B. discharged a 
rule for setting aside a verdict for the 
plaintiff, llrid. and 11 East, 226 

And see Frith v. Gray, 4 T. R. 561; 
Drcwry v. Twiss, Ibid. 558 ; Mersey 
lrwell Navigation Company, v. Douglas, 
2 East, 437. 

3. In local actions, it is sufficient 
if the venue be laid in a reputed parish 
which has a church and overseers of its 
own, though the place may, in strictness, 
be only a hamlet. Anonymous , 2 
Campb. 5, n. Ellenborough, C. J. 
Hertford, 1809. 

4. Queere, whether it is necessary in 
an indictment, to lay the act in a parti¬ 
cular place within the county. Gold¬ 
smith's case, 3 Campb. 77. Lawrence, 
J. Gloucester, 1811. 

And see Co. Litt. 125, n. where the 
affirmative is assumed. Keilw. 33, b. 34, 
a; 39, a; 18Hen. C. cap. 12. F. N. B. 
115,1. 

5. The offence of driving a distress 
out of the hundred is not complete un¬ 
til the cattle have entered the second 
hundred. Therefore, if the latter be 
situated in a different county, the venue 
must be laid there, or the plaintiff will 
be nonsuited under 21 .lac. 1. cap. 4. s. 
1. Pope, qni tarn, v. Davies, 2 Campb. 
266. Ellenborough, C. J. Maidstone, 
1809. 

And see Savilc, 58; Plowden, 35. 


VESTRY. 

A. GENERAL. 

(a) How constituted. 

(b) Authority of gctural vestry. 

(c) Proceedings, how proved. 

B. SELECT VESTRY. 

(a) Bow created. 
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A. General. 

A. (a) How constituted. 

1. The vicar is not an integral part 
of the vestry. Mawley v. Barbel et alt. 
2 Esp. 687. Kenyon, C. J. 1798. 

And see Stoughton v. Reynolds, Ca. 
T. II. 274; S. V. 2 Sira. 1015. 

2. And an election of churchwardens 
in his absence is valid. Ibid. 

S. P. Churchwardens of Northamp¬ 
ton’s case, Curtli. 118. 

A. (b) Authority of general vestry. 

3. An order of vestry regulating the 
mode of voting for churchwardens, is 
not binding upon a subsequent vestry 
who may proceed to an election without 
noticing such order. Maiclcy v. Barbel 
et ult. 2 Esp. 687. Kenyon, C. J. 1798. 

4. A vestry meeling has no power 
to rescind an election of churchwardens 
at a preceding vestry. Ibitl. 

A. (c) Proceedings, how proved. 

5. Where a statute requires previous 
notice, to be given, it. is sufficient to 
sIicm an entry in the vestry book, pur¬ 
porting that the vestry was duly held 
in pursuance of notice. Rex v. Martin, 
2 (ampb. 100. Macdonald, 0. 11. 
Maidstone, 1809. 

And SC'. Cox v. Copping, 5 Mod. 
396: Rt,x v. Motherscll, 1 Strange, 93 ; 
Ilex v. Dustmen of Newcastle, 2 Stra. 
1222; Ibid. 1223, n; Ilex v. Mayor, 
<y<\ of Liverpool, 4 liurr. 2244. 

B. Select vestry. 

B. (a) llow created. 

6. A select vestry can only exist by 
immemorial usage. Bern/ and another 
v. Banner and another, l'eako, 156. 
Kenyon, C. J. 1792. 

7. A faculty from the bishop cre¬ 
ating a select vestry is void. Ibid. 

And see Dawsm v. Fowlc, llardrcs, 
378: Butterivorth v. Walker, 3 Burr. 
1691. 


Warranty. 

A. Warranty op the quality 

OF GOODS. 

(a) What shall amount to a war¬ 

ranty. 

(b) Warranty, when brohen. 

(e) Remedy in case of breach of 
warranty. 

B. Waiwanty of contingent 

EVENTS. 

_ * 

A. Warranty of the quality 

•'». OF GOODS. 

A. (a) What shall amount to a warranty. 

1. A person sells a horse as of the 
age stated in a written pedigree, de¬ 
claring that he knows nothing of the 
horse but what he has learnt from the 
pedigree. This is a warranty. Dunlop 
v. Waugh, Peake, 12.1. Kenyon, C. J. 
1.792. 

2. But setting the name of an old 
master against a picture in a sale cata¬ 
logue, is merely a representation t>f the 
seller’s opinion, and no warranty. 
Jendwinc \. Slude, 2 Esp. 572. 
Kenyon, C. J. 1797. 

Anti see ante. Insurance, pi. 1 18 ; 
Pastey v. Freeman, 3 T. R. 51, 7. 

3. The law implies no warranty upon 
an exchange of goods. La Ncuvillc 
and another V. Nourse and another, 3 
Campb. 351. Ellenborough, C. J. 
1813. 

And see post, A. (c) pi. 21. 

4. Where, therefore, a wine mer¬ 
chant exchanges one sort of wine with 
a custoiner^or another which he had 
previously sold him. the customer is not 
liable for the deterioration of the returned 
wine, without proof of an express war¬ 
ranty, or of fraud. Ibid. 

N. But it is said that the law implies 
a warranty upon a sale of provisions. 
Keilw. 91, a. 

5. Where goods are ordered of a 
manufacturer for "xportation, and the 
purchaser has no opportunity of seeing 
them before they are shipped, there is 
an implied undertaking on the part of 
the former that they are of a merchant- 
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able quality. Laing and another v. he is a roarer, as this may be merely a 
Fidgeon and another, 4 Campb. 169. bad habit, or proceed from other causes 
Gibbs, C. J. 1815. unconnected with his general health 

6. Upon a written contract for goods and activity. To prove a breach of 
of a particular denomination, which the warranty, the roaring must be shewn to 
purchaser has no opportunity of inspect- be symptomatic of disease or infirmity 
ing, the law implies a warranty of a in the particular case. Bassett v. Colli*, 
saleable article answering the dcscrip- 2 t’ampb. 523. Ellenborougli, C. J. 
tion in the contract, but not that the 1810. 

goods shall correspond with a sample 12. But an infirmity rendering the 
shewn to the buyer, but not mentioned horse less fit for present use or conve- 
in the contract. Gardiner v. Gray, 4 nience, though not of a permanent 
Campb. 144. Ellenborough,®C. J. 1815. nature, although removed after an action 
S. P. c convcrso, ante. Vendor and brought, is an unsoundness. Elton v. 
purchaser, ph 52. Jordan, 4 Campb. 281, 1 Stark. 127. 

7. A servant employed to sell a horse Ellenborougli, C. J. 1815. 

has an implied incidental authority to; 13. And it having been proved that 
give a warranty of soundness; such a I roaring is a disorder of such a nature, as 
warranty being now usual. Alexander to incommode a horse very much when 
v. Gibson, 2 Campb. 555. Ellenbo- pressed to his speed, it was held to be 
rough, C. J. 1811. an unsoundness. Onslow v. Fames, 

S. 1*. Pickering v. Busk, 15 East, 38, 2 Stark. 81. Ellenborougli, C. J. 1817. 
45; Sed vide Truswell v. Middleton, 2 14. It has been held that an incipient 

Roll. Rep. 269, 270, contra. And see crib-biting is no breach of a general 
Strode v. Dyson, 1 Smith, 400. warranty. Brocnnenbvryh v. Haycock , 

8. The declaration of a servant em- Holt 630. Burrough, j! 1817. 
ployed to sell a horse, is evidence to 

charge the master with a warranty, if 

made at the time of sale; if made at A. (c) Remedy in case of breach of 
any oilier time, the facts must be proved warranty. 

by the servant himself. JJclycar v. 

Hawke, 5 Esp. 72. Ellenborougli, C. J. 15. The vendee of a warranted 
1803. horse, which proves to be unsound. 

And see Biggs v. Lawrence, 3 T. R. cannot recover the expenses incurred 
454 ; post. Witness, A. (e). in keeping the horse, unless he offer to 

9. Where a public act of Parliament return the horse before he brings the 
authorizes the granting of redeemable action. Caswell v. Coarc, 2 Camp. 82. 
annuities, the purchaser cannot object Mansfield, C. J. 1809. 

that the conditions of sale were silent as And the court of O. 1\ reduced a 
to the power of redemption. Cover ley verdict in which the keep had been 
v. Burrell, 2 Stark. 295. Ellenborougli, included, contrary to the chief justice’s 
C. J. 1817. direction ; 1 Taunt. 566. 

And see ante, Vendor and pur- 

A. (l>) Warranty, whc0bralien. chaser, pi. 75; post Appendix. 

16. 11 a warranted horse be kept a 

10. A horse labouring under a tem- considerable time after the discovery of 
porary lameness, occasioned .by accident, a defect, and be sent back in a worse 
and capable of bung speedily removed, state than he was in at the time the 
is not unsound. Therefore an aver- discovery was made, the vendee is liable 
rnent in a declaration, of a general war- for the full price, and must resort to a 
rarity ,q£ soundness, is supported by cross action for the breach of warranty, 
evidence *of a warranty made with a Curtis v. Ilannay, bart. 3 Esp. 82. 
particular exception of such temporary Eldon, C. J. 1800. 

Injury. Garment v. Barrs, 2 Esp. 673. And see Dig. 21, 1, 25; Geddes v. 
Eyre, C. J. 1798. Pennington, 2* Dow, 159. 

11. In an action upon the warranty 17. Where, by the conditions of sale, 
of a horse, it is not enough to shew that a horse is to be returned within two 
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days, if he prove unsound, he oannot 
he returned after the expiration of that 
period, although • the auctioneer may 
not have paid over the price to his 
employer. Mcsnard v. Aldridge , 3 
Esp. 99. Kenyon, C. J. 1801. 

18. A party sued on a warranty of 
a hoTse, may call a prior vendor, who 
sold with a warranty, to prove the. 
animal sound. Jlriggs v. Crick, 5 Esp. 
99. Alvanley, C. j. 1804. 

19. A warranty of the soundness of 
a horse sold, recjuires no stamp, it being 
an agreement “ relating to the'sale of 
goods.” Shrine v. Elmore, 2 Campb. 
407. Ellenborough, C. J. 1811. 

20. b. 1*. said to have been ruled in 
Brown v. Frye, Ibid. Lawrence, J. 
Devon, 1809. 

21. A party who exchanges a watch 
for goods falsely warranted to be silver, 
cannot maintain trover for the watch, 
without shewing fraud. Emanuel v. 
Dane, 3 Campb. 299. Ellenborough, 
C. J. 1812. 

Aeo. Power v. Wells, Dougl. 24 n. 

And see ante, A. (a) pi. 3, 4; Bills 
and notes, pi. 4G, 53; Coolie v. Mum- 
stone. 1 N. It. 151. 

22. It is no defence in an action 
upon an express warranty that, accord¬ 
ing to the custom of the trade, the 

ildintitf might, within a limited time, 
idve rejected the article. Yeats and 
another v. Pirn and another , Holt, 59. 
Heath,.). .815. 

23. hi a declaration for not com¬ 
pleting a purchase, the vendor need not 
set out a warranty contained in the par¬ 
ticulars of sale respecting a collateral 
matter. But at the trial, such warranty 
must be shevui to have been complied 
with. Thomson v. Miles, 1 Esp. 184. 
Kenyon, C. J. 1794. 

24. A warranty that an article is of 
particular description need not be 
proved otherwise than bv the descrip¬ 
tion in the invoice. Bridge v. Wain, 1 
Stalls. 504. Ellenborough, C. J. 1816. 

B. Wariianty of contingent 

EVENTS. 

See ante, Agreement, A. (b); 

Frauds, statute |bf, D; Insu¬ 
rance, G; Merger, pi. 1; Ven¬ 
dor and purchaser, pf. 51. 


• WASTE. 

A. What shall be. 

B. Pleadings. 

A. Wiiat shall be waste. 

1. An action of trespass, or on the 
case, will lie for voluntary waste done 
after the expiration of a notice to quit. 
Burchell F. Hornsby, 1 Campb. 360. 
Ellenborough. C. J. 1808. 

2. Tenant from year to year cannot 

he required to make si bstantiul repairs; 
he is, however, bound to keep the 
premises in tenantable condition. Fer¬ 
guson v.-, 2 Esp. 590. Kenyon, 

C, J. 1799. 

And see Co. Litt. 54, b.; lb. 57, a ; 

1 Xaundl 323, a. (n) 7; Jones v. Hill, 
7 Taunt. 392; 3 Tho. Co. Litt. 239. 

3. Dutch barns erected by the tenant 

may be removed; and scmhle, that he is 
not prevented from so doing by an ex¬ 
press covenant to leave all buildings 
which should be erected during the. 
term. Dean v. Allalley, 3 Esp. 11. 
Kenyon, C. J. 1799. . 

See this ease observed upon in Elwes 
v. Maw, 3 East, 47. 

And see Naylor v. Collingc, 1 Taunt. 
19; Pcnlon v. Robert, 2 East, 88; 
Culling v. Titffnal, Bull. N. P. 34. 

4. An action will lie against a tenant 
of garden ground, for ploughing up 
strawberry beds, although it may be 
usual for the incoming tenant to pay the 
outgoing tenant an appraised value, and 
the tenant may have paid the former 
occupier accordingly. Watherell v. 
Hawells, 1*Campb. 227. EllenBorougli, 
C. J. 1808* 

And see The Keepers Sfc. of Harrow 
School v. Alderton , 2 Bos. & Pul. 86. 

• 

B. Pleadings. 

• 

5. In action for waste, remainder 
man in tail male, declared as entitled to 
a remainder “ in tail, to wit, to him 
and the heirs of his body,” and was 
nonsuited. Hardwick v. Thompson, 

2 Wms. Saund. 252, c. Thompson, 
B. Gloucester, 1799. 

And see Ewer v. Mode. Yelv. 140,1. 



320 


WATERCOURSE.—WAY.—WHARFINGER. 


WATERCOURSE. 

1. Twenty years exclusive enjoyment 
of a run of water issuing from the ground 
on the plaintiff's premises, gives him 
an absolute right, even where no grant 
can in fact be presumed, the course of 
the water under the defendant’s close 
having been recently discovered. * Bal- 
ston v. Bunsted, 1 Campb. 4G3. . Ellen- 
borough, C. J. Maidstone, 1808. 

Acc. Bealey v. S/taw, 6 East, 208,15; 
S. C. 2 Smith, 321; 2 Saund. 175, a. 

And see, Eldridge v. Knott, Cowp. 
214, 5; Campl :li v. Wilson, 3 East, 
294; Weld v. Hornby , 7 East, 195, 9; 
S. C. 3. Smith, 244; Daniel v. North, 
11 East, 372 ; llees v. Lloyd , Wightw. 
123, 9. 

2. Where defendant prescribes for a 
water-course, and the plaintiff traverses 
the course of the stream, a party claim¬ 
ing an easement which depends upon 
the course of the water, is not a com¬ 
petent witness. Jebb v. Povey , 1 Esp. 
67&. Kenyon, C. J. 1798. 

3. Secus, where issue is taken on the 
right to the easement in the occupiers of 
a particular tenement. Ibid. 


WAY. 

(And sec ante. Action, pi. 7, 13; 

Action on the case, C. (a); 

Tithes, pi. 5; Watercourse.) 

1. A - right of way for agricultural 
purposes, will not entitle the party to 
use it in respect of a lime quarry newly 
opened. Jackson 4. Stacey , Holt, 455. 
Wood, B. York. 1816. 

2. Where the borders of a wide road 
have been generally treated as waste 
land, and used as portion of a neigh- 

, bouring common, the owner of the 
adjoining' inclosures, cannot rely upon 
his‘presumptive right to the soil usque 
ad klitm nee, but must produce some! 
evidence of property, or act of owner¬ 
ship. Headlam v. Hedley, Holt, 463.. 
Bayley, J. Durham, 1816. 


WHARFINGER. 

(And see ante, Bailment ; Carrier ; 

Stoppage in transitu, pi. 11,18, 

20 , 21 .) 

A. Liabilities of. 

1. Wharfingers with whom goods are 
deposited as in a warehouse, are not liable 
for a loss by fire. Sidaways v. Todd , 2 
Stark. 400. Abbott, C. J. 1818. 

2. Although they charge rent for a 
particular room, out of which the pro¬ 
perty is removed for their own conve¬ 
nience, comme semble. Ibid. 

3. But if they have effected an insu¬ 
rance on the goods, and recovered the 
amount, they are liable for money had 
and received to the use of the owner. 
Ibid. 

4. And a wharfinger who conveys 
goods to vessels from his wharf, is liable 
as a common carrier. Moving v. Todd, 
and others, 1 Stark. 72. Ellenborough, 
C. J. 1815. 

5. A hoyman using a particular 
wharf is not discharged by a delivery to 
the wharfinger. His responsibility con¬ 
tinues until the goods reach the con¬ 
signee, Wardell v. Mourillyan. 2 Esp. 
693. Kenyon, C. J. 1798. 

6. Where it is the custom of whar¬ 
fingers when goods we to be forwarded 
coastwise, not to ship them or charge 
for shipping, but to deliver them to the 
mates of the coasters, the responsibility 
of tbe wharfinger ceases with the deli¬ 
very to the mate, though the goods are 
lost before they are carried off the 
wharf. Cobban and another, v. Downe, 
5 Esp. 41. Ellenborough C. J. 1803. 

7. A delivery at a wharf to an un¬ 
known person found there, is not suffi¬ 
cient to charge the wharfinger. Buck- 
man v. Levi, 3 Campb. 414. Ellenbo¬ 
rough, C. J. 1813. 

And see ante. Tender, pi. 4. 37. 
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WITNESS. 

A. Attendance of witnesses. 

(a) Penalty for non-attendance. 

(b) List of witnesses. 

(c) Protection of witnesses. 

(d) Remedy for expenses. 

(e) Where evidence of declara¬ 

tions admissible. 

B. Persons privileged from 

EXAMINATION. 

(a) lluiband and wife. 

(b) Arbitrator. 

> 

(c) Barrister. * 

(d) Attorney. 

(e) Members of parliament. 

(f) Public officers. 

** *v ' 

(g) Parties. 

C. Interest. 

(a) Bail. 

(b) Bankruptcy, in questions of. 
{c) Bills and notes, in cases upon. 
(d) Creditors. 

(c) Executors. 

(f) Informers 

(g) Owners of stolen property. 

(h) ] arishioners. 

(i) Partners and joint tres¬ 

passers. 

(k) Privies in estate. 

(l) Servants. 

(m) Ship-owners and masters. 

(n) Trustees. 

(o) In other cases. 

(p) Objection, when taken. 

(q) Ilow repelled. 

(r) Competency, how restored. 

D. Personal defect. 

(a) Crime. 

E. Examination of witnesses. 

(a) Oath, how administered. 

(b) Declaration sin artietdo mortis. 


(c) Questions affecting the witness 
personally. 

(d) Reputation of evidence. 

(e) Cross examination. 

(f) Leading questions.- , 

(g) Assistance o f papers. 

t 

F. PRODUCTION OF PAPERS. 

G. Subscribing^witness. 

A. Attendance of witnesses. 
A. (a) Penalty for non-attendance. 

1. No action lies against a witness 
for not attdhding upon a subpoena, un¬ 
less the cause were called on, and the 
jury sworn. Bland v. Swafford, Peake, 
60. Kenyon, C. J. 1791/ 

See Ilailett v. Meats, 13 East, 15. 

2. Scmblc, that the name of a witness 
inserted in the copy of the subpoena at 
the time of the service may be inserted 
in the original, when the witness is- 
Called upon this subpama. Wakefield 
v. Gall, Holt, 526. Gibbs, C. J. 18 W5, 

* 

A. (b) List of witnesses. 

3. The list e£ witnesses given, under- 
7 Ann. cap. 2 j/b. 14. to a person in¬ 
dicted for high treason, properly de¬ 
scribes a party as lately of such a place. 
Rex v. James Watson, 2 Stark. ! 16, at 
the bar of the court of K. 13. 1817. 

4. But if, on the voir dir he ap¬ 
pears to have had a later residence, 
and no endeavour has been made to 
trace him, he cannot be examined. Jk. 

A. (c) Protection of 'witnesses. 

5. Witness in attendance in town, 
arrested for debt, should obtain a ha¬ 
beas corpus, returnable before a judge 
at chambers ex parte. Tillotson, 1 
Stark. 470, Ellenborough, C. J. 1816. 

A. (d) Remedy for expertses. 

6. Assignees may be sued for experisbs 
of witness after allowance by the com¬ 
missioners. Yarkcu v. Bothhm et alt. 

1 Esp. 64. Kenyon, C. J. 1793. 

7. Though witness he a creditor. Il>. 

8. And , the proceedings under the 
commission need not be produced. 1b. 

Y "A 
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A. (e) Where declarationsfadmissible. 

(See ante, Aoent, pi. 64; Evidence, 
247, 9, 250, 1, 263,#75, 80,1, 300, 

I, 2; post. pi. 82; *. (b)). 

9. !n an action foT contrilmiion 
against a co-surety, a declaration by the 
obligee as to the account to which he 
carried money paid him by the princi¬ 
pal obligor is not evidence, unless the 
declaration were made at the time of 
payment, the obligee must be called. 
Dunn v. Slue, llolt, 399. “ Park, J. 
1816. 

10. In trespass against A. for enter¬ 
ing premises under pretence of a war¬ 
rant to search, ^evidence may be given 
of what was said by B., a' joint tres¬ 
passer to induce A. to join in the tres¬ 
pass. Goding v. Cill. Kllenborougb, 
C. J; Sittings after M. T. 1817. 

II. The debtor sends money to the 
house of the creditor. A servant takes 
it in, and returns it with an answer, 
purporting to be from the matter. This 
is evidence to go to a jury.' Anonymous, 
1 Esp. 349. Kenyon, C. J. 1795. 

' See Pilkington v. Hastings , 5 Co. 76; 
S. C. tetter reported, Cro. El. 813. 

B. Persons number. ej> from 

EXAMINATION. 

B. (a) Husband and wife. 

(Post, 54, 138, 146, 194 ; Co. Lit*. 66.) 

12. Husband dc facto may prove the 
marriage illegal, and bastardize the 
issue. Standon v. Stnndon and another, 
Peake, 32. Kenyon, C. J. 1791. 

And see Standen v. Edwards, 1 Ves. 
Jun. 133,4; Dig. 22, 3, 29, 1. 

13. Admission by wife of a debt 
arising out of a transaction conducted 
by her as agent to her husband, is evi¬ 
dence against him. Emerson v. Blon~ 
den, 1 Esp. 142. Kenyon, C. J. 1794. 

14. S. P. ruled in P&lcthorp v. Fur- 
nish, 2 Esp. 511, n. Bullcr, .T. 1783. 

Sed vide Hall v. Hill , 2 Stra. 1094. 

15. In an action by husband and wife 
for money due to the latter dnm sola, 

.an acknowledgment, by her since the 
marriage, that the demand is unfounded, 
is inadmissible. Kelly and wife v. 
Small, 2 Esp. 716. Kenvop, C. J. 
1799. ‘ : 


16. Plaintiff in replevin may exa¬ 
mine the wife of the person under whom 
the defendant makes cognizance. John¬ 
son v. Mason , 1 "Esp. 89. Kenyon, C. 

J. 1794. Post, pi. 176. 

B. (b) Arbitrator. 

17. Where a cause is referred, ^nd 
the arbitrator is empowered to examine, 
the parties and inspect then books, he 
cannot disclose the result either of, the 
examination or of the inspection, at a 
subsequent trial between the same par¬ 
ties. Habffi'shon v. Trotter, 3 Esp. 38. 
Kenyon, C. J. 1799. 

• ^B. (c) Barrister. 

1 

18. A barrister cannot be required to 
prove that a motion has been made by 
him, or upon what, statement such mo¬ 
tion wits grounded. Curry v. Walter, 

1 Esp. 457. Eyre, C. J. 1795. 

Sed vide March 83, pi. 136. 

B. (d) Attorney. 

(And see Bunb. 288, pi. 369.) 

19. A communication made by client 
to attorney through the medium of an 
interpreter, cannot be disclosed by the 
latter. Du Barre Li retie, Peake, 77. 
Kenyon, C. .1. 1791. 

20. Though the cause, in respect of 
wlqch the communication was made, be 
atfen end. Ibid. 

Act. Wilson v. Rastall, 4 T. R. 
753, 9. 

2]. But the privilege does not extend 
to facts communicated to the interpreter 
in the absence of the attorney Told. 
Acc. Wilson v. Rastall, urC supra. 
And see Bull. N. P. 284, 5§ 

22. An attorney iriky bofjcalled to 
prove usury in a loan negotiated by him. 
Dujjin v. Smith, Peake, 108. Kenyon, 
C.J. 1792. 

Acc. Bull. Jf. P. 284, 5. 

Sed vide Anon. 1 Lord Raym. 733; 
S. C. Bull. N. P. 284. 

23. Held, that an attorney cannot be. 

called upon to acknowledge the receipt 
of a notice to produce papers. Read v. 
Passer, 1 Esp. 216. Kenyon, C. .*. 
179-1. * ' 
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Sed vide Spenceley v. Schulenburgh, 
7 East, 357; S. C. 3 Smith, : 325. 

24. And although he has a deed in 
his pocket, he is not bound to produce 
it, unless a proper notice has been 
served. Doc d. Wartncy v. Grey, 1 
Stark. 283. Ellcnborough, C. J. 1816. 

25. The defendant’s attorney may be 
called to prove an admission of the debt 
made by nim to the plaintiff by the di¬ 
rection of his client. Turner v. Rail- 
ton, 2 Esp. 474. Kenyon, C. J. 1796. 

26. In an action against the sheriff 
for an escape, the attorney for the ori¬ 
ginal defendant is not bound to answer 
any question relative to communications 
made to nim by his client in the former 
cause. Sloman, executrix, V. Herne, 
knt. ct alt. sheriffs of London, 2 Esp. 
695. Kenyon, C. J. 1799. * 

27. A letter written by an attorney 
to his client, and indorsed by the latter, 
is evidence against him. Meyer's as¬ 
signees v. Sep,on and others, 2 StaTk. 
274. Holroyd, J. 1817. 

28. Seville, that an attorney cannot 
be called upon by the plaintiff to di¬ 
vulge any matters which he acquired 
the knowledge of wlftn employed by 
both plaintiff and defendant. Robson 
and mother, assignees of Blahey, v. 
Kemp and another, 4 Esp, 233. Ellen- 
borough, C. J. 1802. 

29. Where an attorney is a subscrib¬ 
ing witness to a deed executed by his 
client, he is 1 ound to slate all that passed 
at the time relating to the execution^!' 
the instrument but not what took place 
in the course of the preparation ow the 
deed. Robson and another, assignees of 
Blahey , v. Kemp and another, 5 Esp. 
52. Ellcnborough, C. J. 1803. 

S. P. Sandford v. Remington, 2 Ves. 
189. 

And see Bowles v. Stewart, 1 Sch. 
& Lef. 209, 226ffcB/eincM v. Keppel, 1 
N. R. 21; Leith v. Post, post, U. pi. 

30. A person who becomes acquainted 
with a transaction merely through the 
circumstance of his having been em¬ 
ployed as attorney, cannot be called 
upon to disclose it, though not commu¬ 
nicated to him by his client. Ibid. 

But see Speneeleif v. Schulenburg, 7 
East, 357; S. C. 3 Smith, 325. 

31. But a commurication which a 
party makes to an attorney'whom he 


has ceased toemploy, respecting a bu¬ 
siness formerly transacted for him by 
such attorney, is not privileged. Ibid. 

And see Coibdcn v. Kendrick, 4 T. R. 
431. 

32. An attorney cannot disclose the 
particulars of a written instrument, the 
knowledge of wHKh he has acquired by 
the delivery of such instrument to him 
by his client. Brard v. Ackerman, 5 
Esp. 120. Ellenborough, C. J. 1804. 

33. In an action between A. and B. 
the solicito? of C. may be called upon 
to produce C.’s title-deeds in his pos¬ 
session. Copeland v. Watts and ano¬ 
ther, executors of Gubbins, 1 Stark. 95. 
Gibbs, C. J, 1816. 

I, 34. But the court will not permit 
them to be read to C.’s prejudice. Ibid. 

35. A person to whom the defendant, 
under a mistaken supposition of his 
being an attorney, has acknowledged 
the cause of action,' is bound to give 
evidence of such admission. Fountain 
administrator, v. Young, 6 Esp. 113. 
Mansfield, C. 3. 1807. 

36. B. being indebted to A. directs 
an attorney to carry certain proposals' to 
A. with respect to his demand. Such 
attorney cannot disclose what passed 
between his clfcpt and himself on the 
occasion, though no suit was com¬ 
menced for several months afterwanfc. 

! Gainsford v. Grammar, 2 Campb. 9. 
Ellcnborough, C. J. 1809. 

Sec Wilson v. Rastall, 4 T. R. 753. 

37. But where the attorney refuses to 
be examined, declarations made by him 
are evidence against his client.. Ibid. 

And see Vaillant v. Dodomcad, 2 Atk. 
524; ante Evidence, pi, 299, 301. 

38. An attorney is not. at liberty to 
disclose what is communicated to him 
confidentially by a client, although the 
latter be not in any shape before the 
court. Rex v. Withers and others, 
2 Campb. 379. Ellenborough, C. J. 
1811. 

Sed vide Madock v. Madock, 1 Ves. 
262; Bishop of Winton v. Fournier, 
2 Ves. 446. 

39. And, therefore, where the prose¬ 
cutor has given evidence upon an in¬ 
dictment for forcibly entering his house, 
the attorney cannot be called to prove 
that the prpseculor, upon consulting him, 
gave adiflferent account of the transaction» 

V 2 
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or that a third person, who then accom¬ 
panied the prosecutor, in his hearing* 
represented the house as hjs own. Ibid. 

40. The agent of the defendant’s at¬ 
torney cannot be examined as to com¬ 
munications with the defendant on the 
subject of the action. J’oWanx v. Jlawk- 
shaw , 2 Stark. 239. Ulolroyd, J. 1817. 

41. Where the witnesses on both 
sides are ordered out of court, and the 
attorney for the prosecution remains in 
court, he cannot be examined for the 
crown. Rex v. Webb. Best, J. Sarum 
Summer Assizes, 1819. 

42. And the* prisoner's counsel, on 
the suggestion of the court, retracted his 
consent to wah£ the objection. Ibid. 

B. (e) Members of Parliament. 

(See Parliament.) 

B. (f) Public o fficers. 

43. A colonial attorney-general is 
not bound to disclose communications 
of a public or private nature made to 
him by the governor of a province. 
Wyatt v. Gore , Holt, 299. Gibbs, C. 
J. 1816. 

B. (g) Parties. 

44. One of two lesjjjprs in ejectment 
gby several demises, cannot, though he 

■w no interest in the premises, be re¬ 
quired to impeach the title of the other 
lessors. Fcn», on the several demises of 
Pewtress and Thompson v. Granger, 3 
Campb. 177. Ellenborough, C. J. 
1812. 

45. But the objection may be waived. 
Ibid. 

And see Norden v. Williamson, 1 
Taunt. 378. 

C. Interest. 

C. (a) Rail. 

46. It is no objection to the compe¬ 
tency of a witness that he was bail to 
the sheriff. Piesley v. iKon Esch, 2 Esp. 
604. Kenyon, C. J. 1797. 

47. And the production of the bail 
bond will not raise the presumption 

» that the witness is bail to the action. Ibid. 

48. But where an attachment against 
the sheriff has been set aside, upon con¬ 
dition that it shall remain as a security, 
the bail below cannot be examined. Ibid. 


And see Brown v. Neave, Wightw. 
406. 

C. (b) Upon questions of bankruptcy. 

49. A bankrupt, who, under a se¬ 
cond commission, has not paid 15s. 
in the pound, cannot be examined for 
the assignees, after obtaining his 'erti- 
ficate and releasing his allowance and 
surplus. Kcnnett and another, assigiiccs, 
v. Greenwollers, one, &'c. Peake, 3. 
Kenyon, C. J. 1 “90. 

S. C. 2 Esp. D. N. P. 99; S. C. not 
S. P. 1 Suppl. Vin. Abr. 575, 6. 

50. A creditor releasing to the as¬ 
signees, is a good witness to prove the 
act of bankruptcy. Koopcs v. Chap¬ 
man and another, Peake, 19. Kenyon* 
C. J. 1790. 

S. P. Ambrose v. Clcndon, Gas. temp. 
Ilardwicke, 2G7; and see Granger v. 
Furlong, 2 Bla. 1^73. 

51. A bankrupt released by his surety, 
may be called by the surety, without a 
release from his assignees. Cartwright 
v. Williams, 2 Stark. 342. Elienbo- 
rough, C. J. 1818. 

52. Where tv/6 persons claim under 
demises from A. who has since become 
a bankrupt, A. after releasing his allow¬ 
ance and surplus, is a competent witness 
to prove, that the premises in dispute 
were not included in the first lease. 
Longcbbmps d. Evitts v. Fawcett , Peake, * 
71. Kenyon, C. J. 1791. 

53. But it was said that A. would 
have been incompetent if he had been 
stiUninterested in the reversion. Ibid. 

See the distinctions taken in Bell v. 
Harwood, 3 T. R. 308. 

And see Griffin v. Archer, 2 Anst. 
478; Selby v. Crew, ibid. 504. 

54. Bankrupt's wife was admitted to 
prove, that a payment was made in con¬ 
templation of banktfl|>tcy. Jourdain , 
assignee of Nowlan , v. Lcfevre and 
others, 1 Esp. 66. Kenyon, 0. J. 1793. 

N. It is stated that the witness was 
considered to stand indifferent with 
respect to her husband’s allowance. 
Unless, however, the estate paid 20s. in 
thu pound, the defendants, the favoured 
creditors, would not reduce the fund by 
their proof, in the proportion in which 
a recovery against them would increase 
it. 
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55. Tu an action by indorsee of a bankrupt. Burton v. Lloyd, 3 Esp. , 
note against ilie maker, the indorser, 207. Kenyon, C. J. 1800. 

an uncertificated bankrupt, is a good 63. If a certificate is impeached on 
witness for the latter, notwithstanding the ground that it was signed by persons 
the probability of his obtaining his cer- who had proved fictitious debts, these 
tificate. Sikes and others v. Marshall, persons may bd examined as to the 
2 Esp. 705. Kenyon, C. J. 1798. actual state df their accounts, and in- 

56. A bankrupt is a good witness to direct evidence aftsing from their books 
disprove an act of bankruptcy. Oxlade is inadmissible. Edmonstonc v. Wehb, 
v. Perchard et alt., sheriffs of London, 3 Esp. 264. Kenyon, C. J. 1801. 

1 Esp. 287. Kenyon, Cl J. 1795. 64. Semble, that the declaration of a 

57. But a bankrupt cannot be exa- trader respecting an equivocal act of 
mined respecting an equivocal act of bankruptcy, not made at the time or 
bankruptcy, whether called for the pur- forming part of the res gesta, though 
pose of supporting or negativing it. made before the issuing of the commis- 
lloffman, assignee of Phelps, v. Pitt, 5 sion, is not evidence. Hobson and 
Esp. 22. Ellenborough, C. J. 1803. another, assignees of Bfahey, v. Kemp 

58. In an action by indorsee against and another, 4 Esp. 233. Ellenbo- 
acceptor, the drawer, who has given a rough, C. J. 1802. 

counter security to the acceptor, and is 65. A bankrupt, though he has ob- 
become bankrupt, is not a competent tained his certificate and released his 
witness for the defendant without a re- surplus, cannot be asked any question 
lease. Pinkerton v. Adams and Milner, connected with the act of bankruptcy, 

2 Esp. 611. Kenyon, C. J. 1797. upon which he was declared a bankrupt. 

Sod vide 49 Geo. 3. cap. 121, sect. 8. or with auy prior act of bankruptcy, 

59. A creditor to whom a bankrupt either upon his examination in chief or 

before he obtains his certificate, pro- when cross-examined. Wyatt, assignee 
mises payment in full, is not a compe- of Alyar, v, Wilkinson and another, 
tent witness to support a second com- 5 Esp. 187. Chambre, J. 1805 
mission. Roberts, assignee of Robert- S. V. Elsorn v. Bradley, Selw. 239. 
son, /. Morgan , 2 Esp. 736. Eyre, C. Ami see Field v Curtis, 2 Stra. 829. 
J. 1799. Chapman v. Gardner , 2 H. 111. 279. 

(>0. One joint defendant who pleads Ambrose v. Clendan, Cas. temp, llardw. 
bankruptcy, is not a competent.witness 287. 

for other di fondants who pleat*" non as- 66. Where persons arc convicted of a 
svmpsit. • laven et alt, v. Dunning and conspiracy to prevent a bankrupt from# 
Chilton, 3 Esp. 25. Kenyon, C. J. obtaining bis certificate, the conviction 
1799. is not evidence in an action brought 

And sec Emmett v. Bradley ,* 1 B. against them by the bankrupt 1'ot the 
Moore, 332. same conspiracy; as it may hare pro- 

S. C. differently reported, Peake, c ceded partly on the testimony of the 
Evid. App. lxxxvii. latter. Hathaway v. Barrow and others, 

61. And the court would not permit 1 Campb. 151, 180, d. Mansfield, C. 
a verdict to be recorded in favour of the J. 1807. 

bankrupt, for the purpose of enabling 67. Where, in an action by the payee 
him to give evidfence. Currie v. Child, agairst the draiver of abill, the acceptor 
Pritchard and Broum, 3 Campb. 283. is called ofl the part of the defendant, 
Ellenborough, C. J. 1812. and is ohjected.to on the ground that he 

N. But where the plaintiff enters a is a certificated bankrupt, and therefore 
nolle prosegui as to the bankrupt, such liable to the defendant though not to the 
evidence is admissible. M i Irer v. plaintiff, a release from the defendant 
Humble, 16 East," 171; Mann. Exch. will restore his competency. Scott and 
Pra. 368. others v. Lifford, : Campb. 249. EU 

62. In an action for a fraudulent mis- lenborough, C. J. 1808, 
representation of the circumstances of a 68. Payee of an accommodation note 
person who is since b-come a bankrupt, became bankrupt, and obtained his eer- 
the plaintiff may call a creditor of the tificate. Held, that he could not be 
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called to prove that he had received 
value from the indorsee. Mmndrcll v. 
Kennett, 1 Campb. 408, n. Bayley, J. 

1809. * 

69. Held, that a creditor who has not 
proved, is a competent witness to sup¬ 
port the commission. Williams v. 
Stevens, 2 Campb. 301. Ellenborough, 
C. J. 1809. 

S. P. Contra. Ralph Axioms and 
others v. Malkin and another , 3 Campb. 
530. Gibbs, C. J. 1814. 

And see Shuttleworth v. Bravo, 1 Stra. 
507. Orangery. Furlong, 2Bla. 1273. 

Ex parte, Osborne, 1 Rose, 387. 

70. Where notice has been given 
under 49 Geo.Mpip. 121. s. 10. that 
the defendant mentis to dispute the act 
of bankruptcy, the assignees cannot call 
the petitioning creditor to prove it, his 
bona to the chancellor giving him a 
direct interest in supporting the com¬ 
mission. Green and others v. Jones, 
2 Campb. 412. Ellcnboiough, C. J. 

1810. 

And see ante, Bankrupt, pi. 74. 

71. But he may be called on the 
other side to prove the commission in¬ 
valid. Anonynunts, cited ibid, and 
dedsim said to have been approved by 
Thurlov ), C. 

72. He is even a competent witness 
to cut down his own debt, on which the 
commission is founded. Lloyd and 
others, assignees of Palmer a bankrupt, v. 
Stretton, 1 Stark. 40, Ellenborough, 
C. J. 1815. 

73. To shew the solvency of a party 
at a particular time, a witness may state 
the general result of an examination of 
his books. Anon, per Lord Kenyon, 
cited by Holroyd, J, m Meyer's assignees 
v. Sefton and others, 2 Stark. 276. 

74. So, to shew the value of property 
assigned by a trader. Meyer's assignees, 
v. Sefton and others, 2 Stark, 276. 
Holroyd, C. J. 1817, ! 

75. The result of accounts rendered 
by the bankrupt to his assignees, may 
be given in evidence for such a purpose. 
Ibid. 

76. Upon an issue whether A. had 
the disposition of property, after the 
execution of a deed of settlement, any 
act of dominion exercised by A. is evi¬ 
dence, although the parties were not 
privy to it. Ibid. 


77. But an assignment executed with¬ 
out the privity of the trustees, or of the 
cestui que trust, is not evidence, unless 
acted upon and possession delivered. 
Ibid. 

78. In an action for penalties on 5 
Geo. 2. cap. 30. s. 21. the examination 
of the defendant before the commis¬ 
sioners, is admissible to shew thai he 
has secreted effects of the bankrupt, 
though he might have demurred to the 
inquiry. Smith and others, assignees of 
Parquet v. Beadiw.ll, 1 Campb. 30. 
Ellenborough, C. J. 1807. 

79. So any acknowledgment extracted 
from a party by the commissioners, 
however irrelevant to the bankruptcy, 
may be used against him. Stochflcth v. 
De Tastet and others, 4 Campb. 10. 
Ellenborough, C. J. 1814. 

HO. But. senihlc , that the chancellor 
would order such examination to be 
taken off the file. Ibid. 

81. B.’s goods are taken in execution 
after an act of bankruptcy, at the suit of 
A., with whose assent they are assigned 
by the sheriff to C.; A.’s examination 
undei the commission cannot be read in 
an action by the assignees against C., 
for the purpose of shewing A.’s know¬ 
ledge of B.’s insolvency at the time of 
the execution. Dcady and another, 
assignees of Ganson v. Harrison, 1 
Stark. 6Q, Ellenborough, C. J. 1815. 

82. Bin an examination taken before 
the assignment would have been admis¬ 
sible. Ibid. 

83. Where, in an action for a false 
return of nulla bona, the defence rests 
on the validity of a commission of 
bankrupt overreaching the levy, and 
the defendant is indemnified by the 
assignees, the plaintiff may give in evi¬ 
dence an admission made by one of 
the assignees, that the phintiff did not 
owe him 1001. Dowden v. Fowle, Esq. 
sheriff of Wilts, 4 Campb. 38. Dam- 
pieri J. 1814. 

Acc. Dyke v. Aldridge, 7 T. R.* 665. 

84. A person resident in Newfound¬ 
land, who has received dividends as a 
creditor upon the estate of an insolvent 
there, taking the benefit of the act Geo. 
3. cap. may be called on the part of 
the insolvent sued by another creditor, 
to prove the hand-writing of the chie** 
justice to the allowance of his certificate 
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arid the sea) of the court. Compton v. it to B. to be discounted: B. deliveis it 
Killegrew, llolroyd, J. ExetCT Spring ,to his creditor C.: in an action by C. 
Assizes, 1819. against A., B. cannot be called to prove, 

that the bill was delivered to C. for a 

C. (c) In cases upon bills and notes. special purpose, without a release from 

85. In an action by indorsee of note A., to whom be would be liable for the 
against maker, the indorser may prove costs of C.’s-fection. Harman v. Las- 
it paid. Charring ton v. Milner , Peake, brey , Holt, 390. Gibbs, C. .1. 1816. 

6. Kenyon, C. j. 1790. 93. In an action by indorser, against 

S. P. Birt. v. Kershaw, 2 East, 458. drawer, the’*'acceptor may be called to 
recognized by Grant, M. R. in Paul v. prove, that he had no eilccts ot the dc- 
Adininistrator of Hamilton. Selw. N. P. fenda.it. Staples v. Okincs , 1 Esp. 332. 
377. Kenyon, CfJ. 1795. 

86. Ruled, that the drawer of a bill 94. In an action by the indorsee of a 

is not a competent witness to invalidate note against the maker, the payee is a 
the acceptance. Phetheon v. Whitmore , competent witness for the latter. Cooper 
Peake, 40. Buller, J. 1791. v. Davies, 1 Esp. 463. ^.Kenyon, C. J. 

87. But in a subsequent case it was Hereford, 1795. 

ruled, that the drawer is a good witness 95. Indorse ■ of anotc, who is an un¬ 
even to prove the bill void ab initio, certificated bankrupt, is a competent 
Adams v. Livgard and another, Peake, witness for the maker, Sikes and others 
117. Kenyon, C. J. 1793. v. Marshall, 2 Esp. 705. Kenyon, C. 

N. And the admissibility of such evi- .1. 1798. 
dcnce, where the party is not interested, 96. But the drawer of a bill, giving a 
is settled in Jorduine v. Lashbrohe, 7 T. counter security to the acceptor and 
ft. 601. becoming bankrupt, is not a competent 

88. Hold, that a person who has in- witness tor the acceptor without a re- 

dorsed a bid is not a competent witness lease. Pinkerton v. Adams aiul. Milner , 
to impeach the security to which he has 2 Esp. 611. Kenyon, C. J. 1797. 
given credit. Hart. v. M'lntosh, 1 Esp. Sod vide 49 Geo. III. cap. 121. 
298. Buller, .1. 1795. sect. 8. 

N. This point was ruled on the au- 97. The drawer of a bill who is sus- 
tho. ity of Walton v. Shelly, t T. R. peeted of having forged the acceptance, 
296, which has been oveirulcdby Jor- may be called to prove the hand-wri- 
* tlaine v. Lrshbrouke, 7 T. it. 661. ting of the drawee. Di'kinson v. Pren- 

89. In '■ * action by indorsee against tice, 4 Esp. 32. Kenyon, C. J. 1801. 
the acceptor, the drawer may prove 98. The defence being a gaming con- 
payment bj himself. Humphrey v. sideration, B., the drawer was called by 
Moxon, Peake, 52. Kenyon, C. J. 1791. defendant. It was objected that he is 

90. Except, perhaps , where it ap- interested to defeat plaintiff, being liable 
pears that the witness has had due no- for treble penalty if he recover, but not 
tice of the dishonour of the bill. Ibid, if he fail.. Held, that the witness was 

91. In an action by indorsee against competent, since, if plaintiff failed, B. 
acceptor, the indorser, though released was liable to him ; if he succeeded, B. 
by the defendant, cannot be called to might deliver himself from the pcnal- 
p’ovc, that he delivered the bill to the ties, by refunding within the time, 
plaintiff mi rely for the purpose [of pro- Ilubnnr v? Richardson. Holroyd, J. 
curing payment as agent for the witness. Sittings after T. 1818. 

Buck land v. Tankard, 1 Esp. 85. Ken- 99. The drawer of a bill may be 
yon, C. .1. 1794. called to prove usury in discounting it. 

And the court of K. B. discharged a in an action against the acceptor. Brard 
rule for setting aside verdict f>>r the v. Ackerman, 5 Esp. 119. Eldon, C. 
plaintiff. Ibid, and 5 T. R. 578. J. 1804. 

Sed vide Birt v. Kershaw, 2 East, 100. But he must be released by the 

458, 61. Paul. v. . , administrator , defendant. Rich and another v. Top- 

of Hamilton, Selw. N P. 377. j ping, Peake, 221, and 1 Esp. 177. 

92. A. the drawer of a bill, delivers Kenyon, C. J. 1794. 

i 
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TjlOl,. lA an .action by payee against 
apceptor> .the drawer is admissible to 4 
pilbye-thht the bill has been discharged 
ah' executed agreement. Pool v. 
MmiffiehLl Campb. 05, Ellenborough, 

. C.J, lfjiw, ' ■ 

And see llfierton v. A&nson, 7 T. R. 
.484; Birt v. Kcrghaw, 2East, 458. 

102. But where the acceptor had be¬ 
come bankrupt, and had obtained his 
certificate, he was held to be a good 
witness for the defendant upon being 
released by him. Scott am others v. 
Lifford, } Campb. 249. Ellenborough, 
0 . . 1 . 1808 . * 

S. C. not S, JP. 9 East, 347. 

N. £emWejj|S|t a release would now 
be unnecessafwp49 Geo. HI. cap. 121. 
sect. 8. fe * * 

103. The acceptor 6annot be called 
to prove a set-oSj, in an action by tbe 
holder against thw^rawer. Mainwarinq 
v. Mutton , 1 Stajk. 83. Dampier, J. 
1815. 

104. The payee of an accommoda¬ 
tion bill is a good witness to prove that 
he received a valuable consideration 
from the indorsee, in an action by the 
latter against the drawer; the interest 
being equal either way. Shuttleworth 
v. Stephens, 1 Campb. 407. Ellenbo¬ 
rough, C. J. 1808. 

. N. In an action against A. upon a 
note made by A. and B., the latter is a 
competent witness to prove A.’s signa¬ 
ture. York v. Blott, 5 M. & S. 71. 

And see Chitty on Bills, 
e 105. But where the payee of an ac¬ 
commodation note had become bank¬ 
rupt,' and hud obtained his certificate, 
his evidence was held inadmissible, as 
he would still be liable to the maker. 
Mavndrell v. Kennett, 1 Campb. 408, n. 
Bayley, J. 1809. 

Sed* vide 49 Geo. IH. cap. 123. 

106. In an action against A. and K., 
as joint acceptors, K. suffered judgment 
by default. Defence by A. dissolution 
of partnership. The druwerbeing called 
for defendant, confessed the bill to have 
been drawn for his own accommodation. 
Held a competent witness, on the ground 
that bis evidence goes to charge Himself 
in the first instance. Williams v. Keats 
and another. Ellenborough, C. J. Sit¬ 
tings after A!ichaelmas Term, 1817. 

107. In an action by indorsee against 


drawer of a bill, where there is no di¬ 
rect evidence of dishonour, the payee 
is a competent witness to- prove that 
defendant promised to pay after he knew 
that time had been given to the acceptor. 
Stevens v. Lynch , 2 Campb. 332. El¬ 
lenborough, C. J. 1809. , 

S. C. not S. P. 12 East, 39. 

C. (d) Creditors. 

108. The conusee of a judgment can¬ 
not be called to prove that it was ob¬ 
tained bond fide. Campion v. Bentley, 
administrator of Bentley, 1 Esp. 343. 
£yre,«C. J. 1795. 

N. It is not a principal-challenge to 
a juror that he b indebted to plaintiff 
or defendant. Fra. Moore 3, pi. 6. 

109. A creditor who has a power of 
attorney from the plaintiff, his debtor, 
to receive to his own use the money to 
be recovered, is an incompetent witness. 
Powcl v. Gordon, 2 Esp. 735. Eyre, 
C. J. 1799. 

110. Creditor of intestate is a com¬ 
petent . witness for the administratrix. 
Pauli, administrator of Sutton, v. Brown , 
6 Esp. 34. Macdonald, C. B. Horsham, 
1S06. 

And see Carter v. Pearce, 1 T. R. 
163; 12fVin 206, pi. 7. 

111. nJnless the estate be insolvent. 
Craig, .administratrix, v. Cundell, 1 
Campb||p& 1. Ellenborough, C. J. 1808. 

* * 

C. (e) Executors. 

112. <To support a plea by an exe¬ 

cutor -of a judgment outstanding, the 
conusee of such judgment cannot be 
called to negative fraud. Campion v.* 
Bentley , administrator of Bentley , 1 Esp. 
343. Eyre, C. J. 1795. ' 

113. In an action by an administrator 
to recover the goods of his intestate, a 
creditor of-'the estate is a competent 
witness to prove the property in the 
articles claimed, notwithstanding the 
remote interest which he has in increas¬ 
ing the estate. Pauli, administrator, v. 
Brown, 6 Esp. 34. Macdonald, C. B. 
Horsham, 1806. 

114. But semble, that where the es¬ 
tate is insolvent, a creditor cannot be 
called to support a claim made by the 
administratrix. Craig, administratrix > 


i 
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v. Cvndeli , ICampb. 38 K Ellenbo- 
rough, C. J. 1808. 

115. An executor who takes no bene¬ 
ficial interest under the will, is a com¬ 
petent witness, in a collateral action, to 
prove property in himself as executor. 
Wilkes v. Lister, 6 Esp. 78. Ellenbo- 
rough, C. J. 1806. 

116. A residuary legatee is not a 
competent witness in an action by exe¬ 
cutrix, after releasing all claim to the 
debt sued for, as the residuum may be 
charged with the costs to plaintiff’s at¬ 
torney. Baker, widow, executrix, Sfc. 
v. 7\/rwhitt, 4 Campb. 27. .Ellenba- 
rough, C. J. 1814. 

* 

C. (f) Informer. 

' (Vide Co. Litt. 6. b.) 

117. ’Held, that an informer entitled 
under 17 (Jeo. II. cap. 40. s. 10. to a 
moiety of the penalty for embezzling 
naval stores, is an incompetent witness 
for the prosecution, unless he will re¬ 
lease his interest. Rex v. Blackman, 
1 Esp. 95. Kenyon, C. J. 1794. 

118. But in a subsequent case the 
informer was admitted ; it being in the 
discretion of the court to fine or im¬ 
prison. Rex v. Cole, 1 Esp. 169, and 
Peake, 217. Kenyon, C. J. 1794. 

N. See several instances' ofme exer¬ 
cise of the discretion vested inBie courts 
by these statutes, in Rex v. 5 T. 

It. 370, a:.d notes. 

119. The prosecutor of a roatf indict¬ 
ment is a competent witness, though 
liable to costs, if proceedings vexatious. 
Rex v. the Inhabitants of Hammersmith, 
1 Stark. 357. Ellenbo rough, C. J. 
1816. 

120. A person entitled to a share of 
the penalty for exporting machinery is 
a good witness. Rex v. Tcasdall, Grant, 
and others , 3 Esp. 68. Kenyon, C. J. 
1799. 

S. C. cited and approved m Howard 
v. Shipley, 4 East, 183; acc. Rex v. 
Luckup, Willes, 425, n.; Rex v. M. 
Johnson, ibid. 

C. (g) Owner of stolen property. 

121. The original owner is a compe¬ 
tent witness to prove the theft of a 


the seizing officer. Josephrv . Adkins, 
2 Stark. 76.- Ellenborough, C/J. 1§17. 


'C. (h). 1parishioners.. 




122. A parishioner,Tiabie to berated, 
but not actudKy rated, is*a good witness 
to prove an embezzlement of the rates. 
Chivers v. Brand , J Esp. 175. Kenyon, 
C. J. 179# 

Acc. Rex v. Prosser, A T. ‘R. 16; 
Hex v. Lumley, 6 T. R. 157; flex v. 
Kirdford,*2 East, 559., 

123. A parishioner paying rates, is a 
competent witness in an action defended 
by an order of vestry directing the ex- _ 
penses to be defrayecUMJJt of the rates, 
xf, upon being inforn|Pf that such ap¬ 
propriation of "th® rates cannot legally 
be made, he state that he has no inten¬ 
tion of contributingjpersonally towards 
the costs of the defeirce. Yates v. Lance , 

6 Esp. 132. Macdonald, C. B. Maid¬ 
stone, 1810. 

C. (i) Partners and joint trespassers. 

124. Defendant may call a partner of 
the plaintiff to prove, that the debt was 
paid to himself. Evans v. Silverlock , 
Peake, 21. Kenyon, C. J. 1790. 

125. A father who holds out to the 
world that his infant son is his partner, T 
may call the son to disprove the part¬ 
nership in an action brought by himself 
alone. Glossop v. Colma n and others, 

1 Stark. 25. 13. R. T. T. 1815. Post, 
pi. 140. 

126. A person who is proved to be a 
partner with the defendant, is not com¬ 
petent to prove that he, the witness, is 
alone .liable for the particular demand 
in issue. * Go/jdacre v. Breame, Peake, 
174. Kenyon, C. J. 1793. 

127. So where issue was taken upon 
a pica of nonjoinder, #e defendant was 
not permitted to examine the alleged 
joint contractor after releasing him. 
Yomuj v. Banner, 1 Esp. 103. Ken¬ 
yon, C. J. 1794. 

But the court granted a new trial on 
the ground that the release made him 
competent. Ibit'. 

N. And as to the evidence necessary 
to support this plea, see Abbott v. 
Smith, 2 W. Bla. Rep. 947, 951. 1 


horse, in an action by the vendee against j Wentworth Plead. 17, 33; Gould v. 
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Barnes , 3 Taunt. 504; Lucas v. Dela- 
cour t 1 M. & S. 149. 

128. If tile defendant rail a witness 
to prove that the goods for which the 
action is brought, were furnished on the 
credit, and for the use, of the latter, the 
plaintiff cannot, by merely suggesting 
that the witness is a partner, render him 
incompetent. liiriv. Hood, 1 Esp. 20. 
Kenyon, C. J. 1793. 

129. In an action for a tort, one de¬ 
fendant, who suffers judgment by default, 
is a competent witness to pr6ve, that a 
co-defendant, who has pleaded, is not 
chargeable. Ward v. Haydon and Vcn- 
tom, 2 Esp. 552. Kenyon, C. J. 1797. 

130. S. P. Anon. 2 Campb. 334, n. 
Wood, B. Lancaster, 1809. 

Contra, post. pi. 139. And see F. N. B. 
155 A. 

131. But he cannot be called by the 
plaintiff to prove a co-defendant guilty. 
Chapmanv. Graves awl others, 2 Campb. 
333, n. Le Lame, J. Lancaster, 1810. 

132. A co-trespasscr not sued, was 
held not to be a competent witness to 
prove the trespass. Barnard v. Daw¬ 
son, 2 Campb. 333, n. Kenyon, C. J. 
1796. 

133. But on a subsequent occasion, 
such testimony was admitted: and the 
last case was said never to have be :n 
acted upon. Chapman v. Graves, ubi 
supra. 

134. A defendant who pleads bank¬ 
ruptcy, cannot be called by a co-de¬ 
fendant who pleads to the merits. 
llavcn H alt. v. Dunning and Chilton. 

3 Esp. 25. Kenyon, C. .1. 1799. 

And see ante, C. (b) (JO, Cl. 

135. Semble , that a partner of the 
defendant, who is not sued, ip not a 
competent witness for the defendant, 
though the latter and the witness exe¬ 
cute mutual releases. Cheyne v. Koops, 

4 Esp. 112. Alvanley, C. J. 1802. 

13(5. One of two defendants in eject¬ 
ment, who has suffered judgment by 
default, may be called to prove the 
bolding by the other defendant, under 
the lessor of the plaintiff. Doe d. Har- 
rop v. J. Green and G. Green, 4 Esp. 
19:'. Ellenborough, C. J. 18t>2. 

So one who is named a disseisor in 
the writ. Co. Litt. 66. 

137. A supercargo who was to have 
had a share in the profits of an adven¬ 


ture, is a competent witness for the 
owner in an action against the under¬ 
writers to recover the invoice price of 
the goods, no insurance having been 
made on profits. Robertson v. French, 
4 Esp. 246. Ellenborough, C. J. 1803. 

And see ante, Ship, pi. 145, 6. Bar¬ 
ton v. Hanson , 2 Taunt. 49 ; Govthwaite 
v. Duckworth, 12 East, 421; Vcnn.nrj v. 
Jackie, 13 East, 7; Coppard v. Page, 
Forrest, 1. 

138. Upon ati indictment for a con¬ 
spiracy, the wife of one defendant can¬ 
not be called’ on behalf of a co-de¬ 
fendant, though the purties appear and 
defend separately. Rex v. Locker, 
Wainwrightand wife, 5 Esp. 107. El¬ 
lenborough, C. J. 1804. 

139. And semble, that upon a joint 
indictment, one defendant who suffers 
judgment by default, cannot be called 
as a witness for another defendant who 
pleads. Rex v. Lafanc , Ilojibum, Davis, 
Billiter, and another, 5 Esp. 155. El¬ 
lenborough, C. J. 1804. 

Contra, ante, pi. 129, 130. 

140. In an action for goods sold, the 
plaintiff’s son who is held out to the 
world as a partner, and accepts bills 
drawn in their joint names, but who 
denies that he lias any share in the bu¬ 
siness, is a competent witness. Parsons 
v. Crosby, 5 Esp. 199. Ellenborough, 
C. J. 1805; ante, pi. 125. 

V 4 

C. (k) Priines in estate. 

141. Tenant in possession cannot be 
called to support his landlord’s title. 
Doe, d. Winckley, v. Pyr, esq. Principal 
of Barnard's Inn, 1 Esp. 364. Ken¬ 
yon, C. J. 1795. 

S. P. Doe d. Foster v. Williams, 
Cowp. 621. 

142. But he is a good witness for the 

plaintiff. Doe d. Turner v. Wallinger, 
Holroyd, J. Dorchester Spring Assizes, 
1819. . 

143. A lessor cannot he called to 
prove right of possession in his lessee. 
Smith v. Chambers, 4 Esp. 164. El¬ 
lenborough, C. J. 1802. 

Ace. Foxv. Swann, Starkie, 482 ; but. 
see Bell v. Harwood, 3 T. R. 308, 10; 
ante. C. (b).pl. 52, 53. 

144. In an action for not manuring a 
farm according to covenant, a miIMcssi « 
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of the defendant is a competent witness 
to shew that the stipulated quantity has 
been laid on. Wtshaw v. Barnes , 1 
(Jampb. 341. Ellenborough, C. J. 1808. 

Sedvide ante. Evidence, pi. 66,67. 

145. The party under whom defend¬ 
ant makes cognizance in replevin, may^ 
be called at the trial. His declarations 
cannot therefore be given in evidence to 
disprove the tenancy. Hart v. Horn , 2 
Campb. 02. Heath, J. Kingston, 1809. 

146. So the wife of such party. 
Johnson v. Mason, 1 Esp. 89. Kenyon, 
C. J. 1794. 

But see Dyke v. Aldridge, 7 T. R, 
665, and 11 East, 584; ante, pi. 82. 

And sec Hex v. Woburn, 10 East, 
395, and observation of Le Blanc, J. 
ibid. 402; Hex v. Hardwick, ll East, 


v. Scott, Peake, 18. Kenyon, C. J. 

790. 

153. In an action for work in paper¬ 
ing fboms, the owneT of the bouse is not 
a good witness to prove that he agreed 
to pay the defendant, by whom the 
plaintiff was Anployed, a gross sum for 
the repairs of the house, without a re¬ 
lease from the plaintiff. New v. Chid- 
gey, Peake,*98. Kenyon, C. J. 1791. 

# C. (1) Servants. 

154. A book-keeper is a good wit¬ 

ness for his master, of'necessity, withoul 
a release. Spencer v. Gonlding and 
another, Peake, 129. hjKenyon, C. J. 
1792. ^ 

S. P. Bull. N. P. 289. 


578. 

147. But in another case where the 
defendant made cognizance under the 
party beneficially interested, and also 
under the person who had the legal 
estate, it was held that the trustee 
could not be called to support the title. 
Golding v. Nias, 5 Esp. 272. Chambrc, 
J. 1805. 

148. Where, upon a justification in 
trespass under a prescriptive right to a 
wat' 1 .course, the course of the stream is 
put in issue, a person claiming a similar 
right cannot lie examined for the de¬ 
fendant. Jcbl v. Povey, 2 Esp. 679. 
Kenyon, C, J. 1798. 

149. It would have been otherwise, 
if the traverse had been taken upon the 
right of the defendant's messuage to the 
watercourse. Ibid. 

150. So in an action against the oc¬ 
cupier of an adjoining close, for not 
fencing against a common, the plain¬ 
tiff’s landlord and other commoner are 
not competent witnesses. Anscomb v. 
Shore, 1 Campb. 290. Heath, J. and 
C. P. 1808. 

151. A commoner cannot be called 
to negative a right of common claimed 
on the same common. Brown v. Hur¬ 
ley. Abbott, J. Devon Spring Assizes, 
1818. 

152. A public highway may be proved 
by a witness who has agreed to grant at 
an annual rent, a private way across his 
land, which cannot be used, unless the 
road in dispute be established. Pollard 


And see ante. Evidence, pi. 342. 

155. A servant employed to receive 
money, is a good witness, ex necessitate, 
without a release, to prove that he has 
received it and that he has paid it over 
to his principal. Matthews v. Haydon, 
gent. 2 Esp. 509. Kenyon, C. J. 1796. 

156. A servant employed to deliver 
goods, is a competent witness to prove 
the delivery. Adams v. Davis, 3 Esp. 
48. Eldon, C. J. 1799. 

157. It might perhaps be otherwise, 
if it could be shewn that it was usual 
for the servant to receive the price from 
the customer. Ibid. 

Sed vide ante, Evidence, pi. 342. 

158. A broker employed by the land¬ 
lord to make a distress, is not a compe¬ 
tent witness to prove that the. distress 
was not excessive. Field v. Mitchell, 6 
Esp. 71. Ellenborough, C. J. 1807. 

159. In an action for negligence in 
runniri§tagainst the plaintiff’s cart with 
a dray, the plaintiff cannot call his ser¬ 
vant who drove the cart without releas¬ 
ing him. Miller v. Falconer, 1 Campb. 
251. Ellenborough, C. J. 1808. 

160. A broker employed by an agent 
is not a good fitness for such agent, to 
negative misconduct or neghgence, 
without a release from the agent. 
Gevers and another v. Mainwaring, 
Holt, 139. Gibbs, C. J. 1815. 

161. But whc.e excess is new as¬ 
signed upon a licence to break through 
plaintiff’s wall, the workmen employed 
are competent witnesses for the defend- 
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ant. Cw thhert v. Gostline, 3 Campb. 
515. Ellcnborough, C. .1. 1814. 

162. In an action by the owner of a 
waggon against the proprietors of a coach 
for the negligent driving of the coach¬ 
man, whereby plaintiff’s fore-horse was 
killed, the waggoner is a competent 
witness for his master without a release. 
Moriah v. Foote, Abbott, J. Devon 
Spring Assizes, 1818. 


C. 


(m) Ship owners and masters. 

(And see post, pi. 21*1.) 

163. Semblc, -thatr in an action for 
sinking a barge laden with plaintiff’s 
com, the owner of the damaged barge 
is a good witness for the plaintiff upon 
being released, notwithstanding the in¬ 
jury sustained bj himself. Spitty v. 
Bowens, Peake, 53. Kenyon, C. J. 
1791. , 

164. In an action upon a policy on 
goods, the owner cannot prove the ves 
sel seaworthy without a release from 
the plaintiff. Rothcroe and others v. 
Elton, Peake, 84. Kenyon, C. J. 1791. 

165. S. P. ruled in Fox v. Lushington, 
Peake, 85, n. Kenyon, C. J. 1791. 

Age. Martyn v. Hendrickson, 1 Salk. 
287. S. C.'2 Lord Raym. 1007. S. 
C. llolt, 756. 

166. In an action by shipper of com 
against owner of vessel for negligence, 
the plaintiff may release the captain 
and examine him as to the occasion o' 
the loss. Lay v. llolock, Peake, 101. 
Kenyon, C. J. 1790. 

167. S. P. Spitty v. Bowens, ubi supra. 

168. In an action on a policy for a 
loss by barratry, the captain is not 
competent witness to prove thdBnsent 
of the owners to the supposed" act of 
barratry, without a release from the un¬ 
derwriter. Bird v. Thompson, 1 Esp. 
339. .Kenyon, C. J. 1795. 

And see Evans v. Williams , 7 T. R. 
481, n. post, pi. 171. 

And for a definition of barratry, see 
Nutt v. Bourdieu, 1 T. R. 323. 

169. In an action by two part owners 
for an injury done to a ship, the master 
.is a competent witness it released by 
one of the plaintiff’s only. Hockless et 
alt. v. Mitchell, 4 Esp. 86. Kenyon, 
C. J. 1802. 

170. In an action against an under¬ 


writer on a policy on goods, the captain 
is not a competent witness to prove that 
he has not been guilty of a deviation; 
for though a verdict obtained by the 
defendant would not be evidence of the 
act of deviation in an action against the 

f itness, it would shew that certain ex- 
;nses had been incurred in the prose¬ 
cution of an action which had tailed 
through his misconduct. Taylor v. 
M ( Viccar, 6 Esp. 27. Mansfield, C. J. 
1806. 

171. In an action against the owner 
for moneys advanced for the use of the 
ship, the captain is a competent witness 
to prove that the moneys advanced to 
him have been so applied. Rocker v. 
Busker, 1 Stark. 27. Ellenborough, 
C. J. 1815. 

And see Evans v. Williams, 7 T. R. 
481, n. coram Lord Kenyon, at Guild¬ 
hall, 1788, in which case it was ruled 
that the capjtain was a competent wit¬ 
ness, not on the ground of necessity, 
but as standing indifferent between *tne 
parties; ante, pi. 162, 168. 

172. A. whose name has bqen regis¬ 
tered as a part owner, on the oath of B., 
afterwards conveys to B., covenanting 
for the goodness of his title. He can¬ 
not call B. to prove that he had no in¬ 
terest in the vessel, although the con¬ 
veyance was, in fact, made for the pur¬ 
pose of correcting B.’s mistake. Nick- 
son v. Tkbmas, 1 Stark. 85. Elleubo- 
rough, C. J. 1815. 


C. (n) Trustees. 

(And see ante, Thustees.) 

174. Trustees of an incorporated pub¬ 
lic charity are good witnesses in an ac¬ 
tion brought against themselves in their 
corporate capacity. Wetter v. The 
Governors of the Foundling Hospital, 
Peake, 153. Kenyon, C. J. 1792. 

And see Rex v. St. Mary Magdalen, 
Bermondsey, 3 East, 7, 12, 13. 

175. A trustee in whom a power is 
vested to nominate an endowed school, 
is a good witness in support of his own 
nominee. Withnett , clerk, v. Garth urn, 
clerk, 1 Esp. 322. Kenyon, C. J. 1795. 

S. C. not S. P. 6 T. R. 388. 

176. Where defendant in repleviu 
makes cognizance under the party bene¬ 
ficially interested, and also under the 
person who has the legal estate, tne 
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latter cannot be called. Golding v. 
Nias, 5 Esp. 272. Chambre, J. 1805. 

Sed vide ante, pi. 1G, 52, 53, 143. 

C. (o) In other cam.* 

177. Held, that upon an indictment 
against A. for perjury committed on ft 
trial, the party who was injured by the 
verdict, and who had filed a bill for 
relief, was not a competent witness; as 
a conviction would be a ground for or¬ 
dering the refunding Of the money ob¬ 
tained by the verdict. Rex v. Dalby, 
Peake, 12. Kenyon, C. J. 1790. 

And see Watts’s case, Hardres, 331. 

178. But the party who succeeded at 
the trial may be examined. Rex v. De 
Faria, Peake, 104. Kenyon, C. J. 
1790. 

179. It has since however been held, 
on the authority of Rex v. Rostock, 4 
East, 572, (S. C. 1 Smith, 202,) that 
where A. is convicted under a statute 
upon the evidence of B. the conviction 
is not evidence to support a justification 
pleaded by B. to an action of trespass, 
though B.’s name do not appear on the 
face of the proceedings. Smith v. Rum- 
mens, 1 Cainpb. 9. Ellcnborough, C. 
J. 1807. 

And see Rex v. Bray, Cases temp. 
Hardw. 358; Rexv. Broughton, 2 Stra. 
1229; Burdon v. Browning, 1 Taunt. 
520. 

180. T'ie conviction may, however, 
be read for the purpose of shewing that 

B. was no. actuated by malice. Smith 
v. Rummens, ubi supra. 

181. Party arrested is a good witness 
in an action against the sheriff for an 
escape; as be will remain liable for the 
debt. Cass and another v. Cameron, 
Peake, 124. Kenyon, C. J. 1792. 

S. P. Rex v. Warden of the Fleet , 12 
Mod. 338; Bull. N. P. 67. 

And see Powell v. Ilord, 1 Stra. 650; 
S. C. 1 Lord Raym. 1411. 

182. It is no objection to the compe¬ 
tency of a witness on an indictment for 
perjury, committed in an answer in 
chancery, that, in his answer to a cross 
bill, he has sworn to the same fact 
which he is now called to prove. Rex 
v. Pcpys, esq. Peake, 138. Kenyon, 

C. J. 1792. 

Sed vide Appendix. 


183. A defendant who has not paid 
debt and costs, though his bail are fixed, 
is not competent to prove perjury com¬ 
mitted at the trial. The King v» Eden, 

1 Esp. 97. Kenyon, C. J. 1794. 

184. In a qui tam action for usury, 
the borrower is a competent witness to 

rove the whole case, whether the loan 
e repaid or not. Smith, qui tam, v. 
Praqcr, 2 Esp. 486. Kenyon, C. J. 
1796. 

And the court of K. B. discharged a 
rule for a anew trial. Ibid, and 7 T. H. 
6 °. 

185. A persort&wha has undertaken 
to indemnify the plaintiff’s attorney, 
cannot be examined for the plaintiff 
without a release froih the attorney. 
York v. GribHe, 1 Esp. 319. - Kenyon, 
C. J.4795. 

186. But he requires no release from 
the defendant. Ibid. 

187. The plaintiff in a foreign at¬ 
tachment cannot be called to support 
the proceedings in that suit, in a subse¬ 
quent action brought by the defendant 
in the attachment against the garnishee. 
Lord Barrymore, administrator, v. Tay¬ 
lor, 1 Esp. 327. Kenyon, C. J. 1795. , 

188. A witness will not be r^ject<jdr 
on the ground that, on his cross-exami¬ 
nation, a question may be put, the ( an¬ 
swer to which may affect him criminally. 
Barber v. Gingell, 3 Esp. 60. Kenyon, 
C. J. 1799. 

189. In an action against a candidate ' 
for bribery, the voter, though particcps 
criminis, is a good witness to prove the 
offence. Dover v. Macstacr, 5 Esp. 92. 
Ellenborough, C. J. 1803. 

S. P. Bush v. Railing, Sayer, 289. 

» n an action on the warranty of 
a prior vendor who warranted 
to the defendant, is competent to prove 
the soundness, Briggs v. Crick, 5 Esp. 
99. Alvauley, C. J. 1804. 

And see Barker v. Barker, 1 Wightw. 
397, 9; Nix v. Cutting, 4 Taunt. 18. 

191. A nfere obligation in honour 
does not render a witness incompetent. 
Pederson v. Stoffies, 1 Cainpb. 145. 
Mansfield, C. J. 1807. 

But see Fothr inglon v. Gmcnwood,, 
1 Stra. 129; Anonymous, cited in Hudifs 
case, 1 Leach, Cro. €a. 154; and sec 
Rex v. Woburn, 10 East, 395. 

192. In an action for fraudulently 
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misrepresenting the solvency of J. H., 
J. H. is a competent witness, for the 
plaintiff, as he cannot avail himself of a 
recovery in thi§ action, when sued for 
the price of the goods. Richardson and 
another v. Smith, 1 Campb. 277. El¬ 
lenborough, C. J. 1808. 

Sod vide Bird v. ltandall, 3 Burr. 
1345. S. C.‘ 1 Bla. 373. 

193. In an action for goods sold to 
the defendant and by his order deli¬ 
vered to a third person for her own use, 
the latter is not a competent .witness to 
prove the contract without a release 
from the plaintiff. If right v. Wardlc, 
esq. M. P. 2 Campb. 201. Ellenbo¬ 
rough, C. J. T OO. 

194. And scmble, that if she be a 
married woman, though living in adul¬ 
tery apart frpm her husband, a release 
must be executed to him also. Ibid. 

195. A person who has bought goods 
in his own name is not a competent 
witness to prov- that he purchased them 
as agent for the defendant. M‘Brain 
v. Fortune and another, 3 Campb. 317. 
Ellenborough, C. ,1. 1812. 

N. It does not appear that any re¬ 
lease was offered; see the last case. 

196. A carrier who is employed by 
A. to convey a sum of money to B. 
and pays it by mistake to C. is a good 
witness from necessity, to prove, the pay¬ 
ment to C. in an action brought, against 
him by A. for the amount without a re¬ 
lease. Barker v. Macrae, 3 Campb. 
144. Ellenborough, C. J. 1811. 

197. If the sheriff’s officer who 
makes an arrest, attest the execution of 
the bail bond at the request of the per¬ 
son arrested, the latter is precluded from 
objecting to the examination 

cer, in an action on the bail bonSpKnigh 
he is substantially a party to the suit. 
Ilmcywood, hart., sheriff of Kent, v. 
Peanock, 3 Campb. 196! Ellenborough, 
C.J. 1812. 

198. A clerk to commissioners of 
- taxes, is bound, when subpoenaed, to 

produce his books, and answer all ques¬ 
tions relevant to the issue, notwithstand¬ 
ing his oath of office. Lee, qvi tarn, v. J 
Birrell, 3-Campb. 337. Ellenborough, 
Oi J. 1813. 

C. (p) Objection, token taken. 

199. An objection to the competency 


of a witness may be raised in any stage 
of the trial. Stone v. Blachbume, 1 
Esp. 37. Kenyon, C. J. 1793. 

Sed vide Regina v. Muscat, 10 Mod. 
193. . 

200. Where the incbmpetency of the 
witness appears on the face of his an¬ 
swer to interrogatories, the objection is 
waived by putting cross iifterrosatories, 
and cannotflfce insisted on at the trial. 
Ogle v. Paleshi, Holt, 485. Gibbs, 
C'.l 1816. 

'201. A witnes§ who, from the state¬ 
ment of his partner, made under no 
circumstance of suspicion, believes that 
he is a creditor of a bankrupt, cannot 
be called by the assignees. Atkins and 
others v. Seward and others. Holroyd, 
J. Winchester Spring Assizes, 1819. 

C. (q) Objection, how repelled. \ 

202. Where an objection to the com¬ 
petency of a witness arises out of his 
examination on the voir dire, he may be 
asked any question to shew that his in¬ 
terest has ceased, though the proceed¬ 
ings by which it was determined, could, 
under other circumstances, have been 
proved only by written evidence. But¬ 
chers' Company v. Jo-nes, 1 Esp. 160. 
Kenyon, C. J. 1794. 

And see Regina v. Mu-scot, 10 Mod. 
193. Turner v. Peartc, 1 T. R. 717. 

203. Thus where in, an action by a 
corporation, the witness admits that he 
was once a member, he may state that 
he is now disfranchised, without pro¬ 
ducing the corporation books. Butchers' 
Company v. Jones, vbi supra., 

204. So where in an action by as¬ 
signees, the witness acknowledges that 
he was a creditor of the bankrupt, it is 
sufficient for him to allege, that he has 
since become a bankrupt himself, and 
obtained his certificate, without pro¬ 
ducing such certificate. Botham v„ 
Swhujler, 1 Esp. 164; differently re¬ 
ported, Peake, 218. Kenyon, C. J. 
1794. 

205. But this privilege extends only 
to a regular examination on the voir dire 
before any examination in chief. There¬ 
fore a witness cannot, ujkm his cross 
examination, be interrogated as to the 
contents of written instruments, for the 
purpose of raising an objection to hit- 
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competency. Howell v. Lock , 2 Campb. 
14. Ellcnborough, C. J. 1809. 

C. (r) Competency, how restored. 

206. In an action against the owner 

of a vessel for a loss occasioned by the 
negligence of the pilot, the latter is a 
good witness for tne defendant, upon 
being released by him, wit hot# a release 
from the captain. ' Aldrich v. Simmohs, 
1 Stark. 214; 4 Campb. 392. Gibbs, 
C. J. 1816. t , * * 

And see ante. Ship, G. 

207. A general release discharges the 

party from all liability in respect of 
past transactions, although no cause of 
action have accrued. Scott and others 
v. Lifford , 1 Campb. 249. Ellenbo- 
rougli, C. J. 1808. ■' « g 

S,$C. not S. P. 9 East, 347. 

208. In an action by tenants in com¬ 
mon, a release, executed by only one of 
the plaintiffs, is sufficient. ITocklcss et 
alt. v. Mitchell, 4 Esp. 86. Kenyon, 
C. J. 1802. 

209. To restore the competency of an 
interested witness, it is necessary either 
to produce, a release or to shew that it 
has been lost. Corking v. Jarrnrd, 1 
Campb. 37. Kllonborough, C. .). 1807. 

210. A guardian ad litem, possesses, 
as such, no authority to release a wit¬ 
ness. Fraser v. Marsh, 2 Stark. 41. 
Ellcnborouph, C. ,J. 1817. 

And see r,ite, Evidence, pi. 290. 

211. S. table, that in an action for 

running dow.. a ship, the captain may 
be rendered a competent witness by a 
release to himself and the rest of the* 
crew, with a single stamp. Perry v. 
Bovchicr, 4 Campb. 80.^Elleiiboroutrh, 
C. J. 1818. h 

N. Especially when the captain’s 
name stands first, and thfe release is first 
tendered to him. Ibid. 

212. In an action by an' executor, 
the residuary legatee is not rendered a 
competent witness for the. plaintiff by 
releasing all “claim to tin* debt, since 
the costs would be a charge on the 
estate. Baker, ividow, executrix, .$-c. v. 
Tynchitt, 4 Campb. 27. Ellenbo- 
rough, C. J. 1814. 

213. The witness must release the 
residue altogether, or the attorney must 
release his costs, the‘estate not being 


chargeable with the defendant’s costs. 
Ibid. * 

D. Personal defect. 

(And see post, E. (e). As to alien ene¬ 
mies, sec Falcon, Atkins, 6 Ii.ob. A. 

R. 197.) 

9 K 

< D. (a) Crime. 

214. The record ot* a conviction 
without a caption, cannot be read to 
incapacitate a.witness. Cooke v. Max¬ 
well, 2 Stark. 183. Bayley, J. 1817. 

E. Examination og witnesses. 

E. (a) Oath, how administered. ■ 

(2 Anst. 279.) 

215. *A jew, who lias never formally 
renounced the religion of his' ancestors, 
but considers himself a member of the 
established church, may be sworn on 
the gospels. Bex v. Gilliam, 1 Esp. 
285. Kenyon, C. J. 1795. 

216. A member of a religious com¬ 
munity which objects to the ceremony 
of kissing the book, may be examined 
without it. Mee v. Reid, Peake, 23. 
Kenyon, C. J. 1790. 

S. P. Dutton v. Coll, 2 Siderf. 6. 
Mildrone’s case, Leach, C. C. 459. 

Acc. Omychund v. Barker, 1 Atk. 
21, 42. 

E. (b) Declarations in nrticnlo mortis. 

217. It is exclusively a question for 
the court whether a declaration made 
in articulo mortis, be under the circum¬ 
stances admissible, evidence. Per 12 
judges^on a question referred to them 
by thWjudges in Ireland. Bex v. 
clucks, 1 Stark. 523. 

E. (c) Questions affecting the witness 
• pcrsmally. 

(And see ante, ^C. (b) 78, 79, 80; Ac¬ 
tion ON THE CASfe, A. (c) pi. 24, 
25.) 

218. A witness should not be asked 
whether he believ's in Jesus Christ or 
in the Gospels, but whether he believes*' 
in God, in the obligation of an oath, 
and in a future state. The King v. 
Taylor, Peake, II. Duller, J. 1790. 
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219. Smble, that a witness ,is bound 

to answer questions which ntfy subject 
him to a civil responsibility.„ -Doxon v. 
Haigh et aH. J Esp. 409. Kenyon,* C. 
J. 1795. ’* 

' S. P. declared* to be law by 46..Geo.> 
III. cap. 37. s. i. ;• 

And see. £3 & 44 Car. .II., capigML 
sect. 11; Eegiryv. Newell, Parker, 27Q, 

220. A lcttCT written by a Witness^ 

contradictory to his present testimony, 
mqy be read for the purpose of impeach- 
ing his credit. Dc Sailly v, Morgan, 
Esp. 691. Kenyon, C. J. 1798. ^ 

And see ante, Insurance, pi. 23i. 

, 221. It is no ground for rejecting a 
witness, tb t upon his cross-examina¬ 
tion a question may be put which may 
affect him criminally. Barber v. Gin- 
gell, 3 Esp. 60. Kenyon, C. Jw$|799. j 
But see Cates v. Hardacrc, 3 Taunt. 
424. 

222. A witness who answers questions 
tending to criminate himself on his exa¬ 
mination in chief, is bound to answer 
on the cross examination, though his 
answer may implicate him in a transac¬ 
tion affecting his life. Per Dampier, J. 
Winchester Summer Assizes, 1815. 

223. Held, that a witness cannot be 
interrogated as to his having been in a 
house of correction. Rex v. Levon and 
others , 4 Esp. 225. Ellenborough, C. 
J.J802. 

*224. If, however, upon such a ques¬ 
tion being put, he admits the fact, the 
prosecution may call evidence of his 
subsequent good conduct. Rex v. 
Clarke, 2 Stark. 241. Ilolroyd, J. 
1817. 



traded by the commissioners, however * 
irrelevant to the bankruptcy, may be 
usedUgainkt the examinant, Stopkfieth 
v. De Tasjfet itpd . other's , 4 Campb. l0. r 
JBIledhordughjC. J. 1814. * 

* 229i Bi^ iem&feg*£hat the chancellor 
.would order such, examination tb.he 
taken fc off the file,’ "Ibid. .‘V * 

230. It being, a raijsdejue$K>{ir to 
copy nitjfetrajudicipl affidavit' which 
contains ^libellous matter, *4^ei) for the 

x^ose of presenting* it to the tuagis- 
ite to be sworftf aSperson who lifts made 
Such a copy cannot be compelled to dis¬ 
close the contents of such affidavit. 
Maloney v. Bartley, 3, Campb. 210. 
Wood, B. Gloucester, 1812. 

* 

E. jjd) J Repudiation of evidence. 

231. If a witness upon his examina¬ 
tion in chief give evidence agairist the 
plaintiff, by whom he is -called, his 
testimony may be 4 entirely repudiated 
by calling, witnesses to contradict him. 
Alexander v. Gibson, 2 Campb. 55G. 
Ellenborough, C. Jr 1811.,« 

But see Adams' v. Arnold, 12 Mod. 
375; 1 Nolan, 442. .. 

232. Buf a party is not at liberty to 
set up so much of his witnesses’ testi¬ 
mony as makes for him, rejecting. and 
disproving such part as makes against 
him. Ibid. 

Sccus, as to witness produced by the 
adverse party. Bcrmon v. Woodbridge, 
Dougl. 788. 

And see Limitation op actions, 
A. (c) pi. 33. 


225. And semble, that a witness 
should not be asked questiom which 
tend directly to disgrace hirt^ Mac- 
. 'bride v. Macbride, 4 Esp. 242. Alvan- 
ley, C. J. 1802. 

. 226. In an action for seduction, the 
servant cannot be asked if shf previously 
had intercourse with othei men. Dodd 
v. Norris , 3 Campb. §19. Ellenbo¬ 
rough, C. J. 1814. 

227. Answers given to questions to 
which the witness or examinant might 
have demurred, may lie employed against 

‘‘■'him. Smith and others, assignees of 
Parquet, v. Beadnell, 1 Campb. 30. 

, Ellenborough, C. J. 1807. 

228. So any acknowledgment ex- 


E. (e) Cross examination. 

(And see ante, pi. 221, 2.) 

233. Witnesses cannot be cross exa¬ 
mined to rebdt Tan assertion made by 
counsel, which they have not attempted 
to prove. Lucas v. NovosiliesM, 1 Esp. 
296, 8. Eyre.C. J. 1795. 

234. A witness may he cross exa¬ 
mined, though the party calling him 
may not have chosen to examine him 
in chief. Phillips v. Eayncf et alt. 
sheriffs of London, 1 Esp. 357. Ken¬ 
yon, C. J. 1795. 

‘ And see Valliant v. Dodomcad, 2 
Atk. 524. 

235. A witness cannot be cross c.ia- 
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mined as,.'to the contents gf an affidavit 
which he formerly mdfte, unless. such 
affidavit, or an office copy, fie «i court.- 
Sainthitt v. Bound, 4;Esp, 74. Kenyan, 
C.J. 1801. ' * 

' 238. Counsel caftnot assume that the 
.witn^l^s made ^statement oir his ex¬ 
amination' in qjrief which was not in fact 
made. ,'HdLL CooniBc. Abbott, J. 
Exeter Spring Assizes, 1818T 

237. Of put a question whic^ as¬ 
sumes it fact not ip proof. Doe 
Handley v. Wood. Abbott, J. Laufl|| 
ceston Spring Assizes, 1818. 

238. A witness may be cross exa¬ 
mined a" to a fact irrelevant to the 
issue, for the purpose of discrediting 
his testimony. Harris v. Tippett, 2 
Campb. 637.* Lawrfcace, I. Gloucester, 
1811. 

239. " But other witnesses cannot be 
called to contradict him. Ibid. 

And see Spenccley*gent. v. Dc Willott, 
7 East, 108, where the same point seems 
to have been fully settled. 

240. Where, however, the answer to 
the irrelevant question is accompanied 
by a denial of a threat against the pri¬ 
soner,- witnesses may he called to prove 
such threat. Ilex v. Fewin, 2 Campb. 
838. Lawrence, J. Monmouth, 1811. 

And see rules for cross examination, 
in Quinct. lib. 5, cap. 7. 

i*i 

E. Iff Leading questions. 

(3 Anst. 923.) 

241. A leading question may he put 
by the defendant to a witness called by 
the plaintiff, after such witness has been 
cross examined and quitted. Dickinson 
v. Slice, 4 Esp. 68. Kenyon, C. J. 
1801. 4 

242. A leading question may be put 
to a witness, called for the purpose of 
contradicting an affirmative statement of 
another witness, respecting the contents 
of a l-ist letter. Cdurteenv. Touse, 1 
Campb. 43. Elienborough, C. J. 
1807. 

243. To prove that A. and B. are 
partners, a witness may be asked whe¬ 
ther A. has interfered with the business 
of B. Nicholls v. Denuding and Kemp, 

1 Stark. 81. Elienborough, C. J. 

1815. 


,E. (g) Assistance of papers. 

244. An agent who executes a deed 
under a power of attorney cannot be 
examined with Tcspect to the contents of 
such deed, unless the power of attorney 
be produced. Johnsoft v. Mason, 1 
Espi 89. Kenyon, (\ J. 1794. 

245. Deposition formerly made by an 
old wicness, allowed to be read to him 
|>r the purpose of refreshing his memory 

to dates. Vaughan v. Martin, 1 
Esp. 440. Kenyon, C.*J. 1795. 

And see Doe v. Perkins, 3 T. R. 
749. 

246. The examination on oath of a 
deceased witno; s at a former trial, is ad¬ 
missible evidence. Strutt v. Bovingdon 
and others , 5 Esp. 58. Elienborough, 
C. J. 1803. 

247. Where a rule is made for exa¬ 
mining witness upon interrogatories, on 
the ground of his being about to leave 
the kingdom, his depositions may be 
read if he have actually sailed on the 
voyage, though the vessel has been 
driven back into port by contrary winds. 
Fonsick v. Agar and others, (> Esp. 92. 
Mansfield, C. J. 1806. 

Acc. Ward v. Wells, 1 Taunt. 461. 

And see Quinct. lib. 5, cap. 7. 

248. A person who has from time Ao 
lime examined entries in a log book 
while the events were fresh in his recol¬ 
lection, may refer to the hook to refresh 
his memory when examined as to a fact 
recorded therein, and which he remem¬ 
bers to have seen there at a time when 
he had a clear recollection of the cir- 
cmustang. Burrongh v. Martin, 2 
Campb. lf2. El icnl>o rough, C. J. 
1809. 

And see Tanner v. Taylor, 3 T. R. 
754; Doe d. Church, v. Perkins, ibid. 
750; Jacobs»v. Lindsay, 1 East, 460. 


E. (h) Questions from jury. 

249. The jury, Jter retiring from . 
the bar, cannot send for one of the wit¬ 
nesses to examine him in their absence 
from the court. Rex v. Scott. Holroyd, 

J. Winchester Spring Assizes, J819. 

Z 


i 
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F. PRODUCTION ’ OF PAPERS UPON 

SUBPOENA DUCES TECUM AND NO¬ 
TICE. 

(3 Anst. 648.) 

250. In trover against the messenger 
under a commission of bankrupt, it was 
held that the defendant was not bound 
to produce the proceedings under the 
commission, though in court, and no¬ 
tice given to produce them. Law v. 
Wells, Peake, 93. Kenyon, C. J. 
1791. 

251. And it was held that the soli¬ 
citor, under a commision of bankruptcy, 
is not only not bound to produce the 
proceedings undera subpoena duces tecum, 
but that he would not be justified in so 
doing, as the papers belong, not to 
himself, but to the assignees. Bateson 
v. ihrrlsink et alt. 4 Esp, 43. Kenyon, 
C. J. 1801. 

252. But it has been since ruled to 
be a public duty to produce the pro¬ 
ceedings. Pearson v. Fletcher , 5 Esp. 
90. Ellenborough, C. J. 1K03. 

253. In cases of this nature, the dis¬ 

cretion of the judge at nisi prius will 
guard the interests of third parties. 
Corson v. Dubois , Holt, 239. Gibbs, 
C. .1.1816. ■ 

And see post, pi. 25S. 

254. It has also been decided, that 
an action will lie against a party who 
refuses to produce a paper in his actual 
possession, though the legal custody 
may belong to another. Ameyx. Lon if, 
1 Campb. 14, 180, a. and G Esp. 116. 
Ellenborough, J. 1807. 

And the court of K. B.*urSon argu 
nient and full consideration, aischarged 
a rule for arresting the judgment. 9 
East, 473. 

And see Field v. Beaumont, 1 Swanst. 
209. _ * 

255. So, although the papers-may be 

f ot at bv other means. Corson v. Du- 
ois. Holt, 239. Gibbs, C. J. 1817. 
25G. A witness is not compellable by 
subpoena duces tecum to produce all 
papers which do not tend to criminate 
himself, but may withhold a document 
under which he derives title. Miles et 
alt. v. Dawson, 1 Esp. 405. Kenyon, 
C. J. 1*95. 


See this case explained, 9 East, 477, 
n. a. 

257. But it has since been held, that 

a solicitor may be compelled to produce 
his client’s lease where such production 
will not operate to his prejudice. Cope¬ 
land v. IVntts and another, executors of 
Gubbins , 1 Stark. 95. Gibbs, C. J. 
1815. * 

258. But the court will satisfy itself 
that uo such consequence is likely to 

sue before it will permit the instru¬ 
ment to bo used. Ibid. 

And see ante, pi. 253. 

259. If a witness after being called 
upon by a subpaun duces tecum to pro¬ 
duce a letter, deliver it to the opposite 
party by whom it is withheld, evidence 
of the contents may be given, without 
notice to produce the letter. Leeds v. 
Cook, et «x. 4 Esp. 256. Ellenborough, 
C. J. 1803. 

G. Subscribing witness. 

260. Proof by the person whose name 
appears as attesting the execution of a 
deed by several parties, that she was 
not present when it was executed, but 
that she was afterwards requested by 
one of the partieato sign the attestation, 
is sufficient evidence of the execution of 
the instrument by such party. Grnllier 
v. Neale and others, Peake, 146. Ken¬ 
yon, C. J. 1792. 

And see Parke v. Mcars, 2 Bos. & 
Pul. 217; Quinct. lib. 5, cap. 5. 

261. la such case witnesses may he 
called to prove the hand-writing of the 
remaining parties, find. 

262. And upon evidence of the signa¬ 
ture, sealing and delivery may be pre¬ 
sumed. Ibid. 

S. P. per Grant, M. R. in Burrowes 
v. Lock, 10 Ves. 474. 

263. The signature of A. appears as 
attesting the execution of a deed by B. 
A. denies having seen it executed. 
Held, that if no imputation be cast upon 
the veracity of A., the instrument cannot 
be proved by evidence of the hand¬ 
writing of B-, or by his acknowledg¬ 
ment that it is his deed. Phipps v. 
Parker, 1 Campb. 412. Ellenborough, 
C. J. 1808. S. P. contra. Fitzgerald v. 
Elsec, 2 Campb. 635. Lawrence, J. 
1811. 
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264. Where the name of B. appears Higgs v. Dixon, 2 Stark. 180. Ellen- 
as subscribing witness to a promissory borough, C. .T. 1817. 

note, and B. swears that .he did not see 271. A deed executed in the presence 
it drawn, witnesses may .be called to of a subscribing witness, cannot be 
prove the handwriting of the maker, proved by any other person, though it 
Lemon v. Dean, 2 Campb. 636. n. Le nave been cancelled, and be produced 
Blanc, J. Lancaster, 1810. only as evidence of the admission of a 

N. And per Le Blanc, J.—“ I will particular fact stated in the recital, 
make no observation upon that case, Breton v. Cope, executor, Peake, 31. 
(Phipps v. Parker.) It may be dis- Kenyon, C. J, 1791. 
tinguishable, as there the. instrument 272. Where the subscribing witness 
was a deed. But I am quite clear that' s|s out of the reach of process, evidence 
if the subscribing witness to a note, ’of his handwriting may be given as if 
when called, cannot prove it by reason' he were dead. ITolmes v. Pontin, Peake, 
of bis not having seen it drawn, the 99. Kenyon, 0. J. 1790. 
plaintiff n.ay proceed to prove it by | 273. S. P. admit. Cooper v. Man- 

other means.” Ibid. den, 1 Esp. 2. Kenyon, C. J. 1793. 

265. The obligor informs A. that he. 274. But this rule extends no further 

has executed the bond, and desires him than the case of a mere instrumentary 
to attest it. A. is a good subscribing witness. Ibid. 

witness. Powell and another\. Blackett,] And see Jones v. Brewer , 4 Taunt. 

1 Esp. 97. Kenyon, C. J. 1794. 46. 

266. Sccus, if there be another at- 275. Where, at the expiration of a 

testing witness who actually saw the in- term, the lessee gives notice to an un- 
strument executed. M 6 Craw v. Gentry,' der-tenant in possession to pay rent to 
3 Campb. 232. Ellenborough, C. J. the lessor, which notice the latter at- 
1812. tests, with a knowledge of its contents. 

And see Wright v. Wakeford, 4 the first lessee is discharged. Harding v. 
Taunt. 220. * Crethorn, 1 Esp. 57. Kenyon, C. J. 

267. A bond, after being executed, 17y3. 

is hi i night into an steijoining room, 276. Scans, if he subscribe his name 
where A. is requested by the attorney without knowing the contents of the 
to attest it, which he docs accordingly instrument. Ibid. 
in the presence of the obligor. A. is a And see Welsford v. Beaxley, 1 

f ood witness to prove the execution. Vex. 7. 

} <trk v. Meats, 3 Esp. 171. Eldon, 277. A person is not allowed to ac- 

J. 1800. knowledge his own deed in court; the 

And the court of C. P. refused a rule execution must be proved by the sub- 
tusi to enter n nonsuit. Ibid, and 2 scribing witness. Johnson v. Mason, 1 
Bos. & Pul. 217. - Esp. 89. Kenyon, C. J. 1794. 

26b. Where the parties whose names And see post, pi. 283. Absalon v. 
appear as subscribing witnesses, disavow Antlertan, 3TLeon, 84. 
having seen the instrument executed, An indorsement on a promissory note 
other persons who were present at the purporting to have been attested by A. 
execution, or know the handwriting of can only be proved by A. Stone v. 
the party, may be called. Ley v. Bad- Metcalf, 1 Stark. 53. Ellenborough, 
lard ct alt. 3 Esp. 173, n. Kenyon, C. *C. J. 1815. 

J. 1790. And see post, Appendix, 349, Bills 

269. If the name of a fictitious per- and notes, I (a), 
son be put as subscribing witness, evi- 278. In an action for not completing 
deuce of the handwriting of the party a purchase, the vendor need not prove 
will be sufficient. Fasset and another v. the execution of the deeds which form 
Brown, Peake, 23. Kenyon, C. J. bis title. Thomson v. Miles, 1 Esp. 
1790. 184. Kenyon, C. J. 1794. 

270. An instrument (e. g. a warrant 279. A deed must be proved by the 
of distress) to which there is an attesting subscribing witness where it is produced 
witness, can only be proved by him. by a person who is not the attorney on 

Z 2 
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the record* though he wete attorney for 
the party at the time of the execution. 
Keith v. Post, 1 Esp. 195. Kenyon, C. 

J. Maidstone, 1794. 

And see ante, B. (d) pi. 29. 

280. To prove the execution of a 
will of lands, it is sufficient to call one 
of the subscribing witnesses. Doe d. 
Stutsbury,*ux. r.t alt. v. Smith, ct ur. 1 
Esp. 391. Kenyon, C. .1. 1795. 

S. P. Dayrcll v. Glascock , Skinn. 
413; Holdfast v. Dawsing, 2 Stra., 
.1253; S. 0. I Bla. 8 ; Bull N. P. 264; 
Gilb. Ev. 69. 

281. Where‘subscribing witness be¬ 
comes interested, evidence of the hand¬ 
writing of the party may be given. 
Buckley v. Smith, 2 Esp. 697. Kenyon, 
C. J. 1798. 

282. And it is immaterial whether 
the instrument is given in evidence col¬ 
laterally, or is the foundation of the 
action. Manners, ant tarn, v. Poston, 

4 Esp. 240. Alvanley, C. J. 1803. 

And see ante, pi. 274. 

283. An admission of the due execu¬ 
tion of a bond contained in the defend¬ 
ant's answer in chancery, does not dis¬ 
pense with the necessity of calling the 
subscribing witness. It is only secon¬ 
dary evidence. Sir John Call, hart. v. 
Dunning, 5 Esp. 16. lillcnborough, 
C.J. 1803. 

And the court of K. B. refused a rule 
to set aside nonsuit. Ibid, and 4 East, 
53. 

And see ante, pi. 277; Laing v. 
Raine, 2 Bos. & Pull. 85; Jones v. 
Brewer, 4 Taunt. 46. 

N. But in an action against an ap¬ 
prentice, where the indenture has been 
mrolled according to the custom of 
London, the execution need not be 
proved. Anon. Skinn. 579. c 

264. An admission signed by the 
obligor's attorney, acknowledging the 
signature of his client and&f the att'stinp 
witness, is presumptive evidence of the 
delivery of the deed. Milwari v. 
Temple, 1 Campb. 375. Ellenborough, 
C. J. 1808. ' 

Acc. Burrows v. Lock, 10 Ves. 
470, 4. 

285. Where search was made two 
days before the trial for an attesting 
witness at his own house, A his father’s, 
nd in the neighbourhood, and the an¬ 


swer to the inquiry was, that he was 
run away, evidence of his handwriting 
was admitted. Crosby v. Percy, 1 
Campb. 303. Mansfield, C. J. 1808. 

And the court of C. P. discharged a 
rule for a new trial. 1 Taunt. 364. 

And see Adam v. Kerr, 1 Bos. & 
Pul. 360; Parker v. Hoskins, 2 Taunt. 
223; Gough v. Cecil, Serjeant Hill’s 
MSS. 21. p. 78; Selw. N. P. 491. 

286. The subscribing witness appears 
to have been an attorney, who at that 
time bad an office in the city, but re¬ 
sided at Sydenham. To excuse the 
non-production of this witness it is not 
sufficient to shew that he had not been 
heard of by his clerk, and other persons 
who have inquired for him in the city, 
no inquiry appearing to have been made 
at Sydenham. Wardell v. Fermor, 2 
Campb. 282. Ellenborough, C. J. 
1809. 

287. But where it is proved that a 
twelvemonth since a commission of 
bankrupt issued against the subscribing 
witness, to which he has not appeared, 
it will be presumed he is out of the 
kingdom, and evidence of his hand¬ 
writing will be admitted. Ibid. 

288. The hand-writing of an attesting 
witness residing in Ireland may be 
proved, altliougn no steps have been 
taken to procure his attendance. Hod- 
nett v. Forman, 1 Stark. 90. Ellenbo¬ 
rough, C. J. 1815. 

Acc. Prince v. Blackburn, 2 East, 
250. 

289. The payment of money into 
court upon a breach of covenant, is 
such an admission of the deed as dis¬ 
penses with the necessity of calling the 
subscribing witness. Randall v. Lynch, 
2 Campb. 357. Ellenborough, C. J. 
181fc 

290. Upon an issue whether the date 
of a deed has been altered, the sub¬ 
scribing witness must be called. Edin¬ 
burgh v. Crudell, 2 Stark. 284. Ellen* 
borough, C. J. 1817. 
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WRIT OF RIGHT. 


A. Tender of the demy mark. 
(a) At what time to be made. 

B. Evidence. 


A. Tender of demy mark. 

A. (a) At what time to be made. 

1. The tenant first begins his case 
because the (inquiry as to the) seisin is 
first prayed for and joined by him. 
However, if the tenant tenders the 
demy-mark, at the time of the trial the 
demandant must then begin. Throg¬ 
morton, Hart. v. Broker. Heath, J. 
Gloucester Summer Assizes, 1810. Ser¬ 
jeant Hill's MSS. Booth, 98. (u). 

From the entries, the proper time of 
making the tender, seems to be at the 
time of pleading, inasmuch as the entry 
of the tender preceding that of the si¬ 
militer, Booth, 102. And see 2 Wms. 
Saund. 45 n.; 2 Wils. 261; Lee Diet, 
Pra. 1062; 3 Chitty’s Plead. 653. 

2. Tender of the dfrmy mark before 
the swearing of the Grand Assize is 
sufficient to put the demandant upon 
shewing the seisin of his ancestor. 
Hardman v. Clegg , Holt, 65 7. Wood, 
B. Lancaster, 1817. 

If the seism of the demandant or his 
ancestor be not in the time of the king, 
in whose reign he has alleged in his 
count, the tenant may tender> a demy- 
mark to the king to have the seisin in¬ 
quired by the grand assize ; and then, 
if the grand assize find not the seisin, 
as it is alleged, they ought not to in¬ 
quire any further of the right. Litt. 
sect. 415 ; Co. Lit. 29l, b; 10 E. 3. t 
20; 10 E. 4. 9 ; see the case quoted by 
Littleton, abridged in Fitz. Droit. 26. 
3 E. 3. Iter Northamp. 

Booth says, “ There is a great ques- 


t RIGHT. 

tion in the law* what is the most proper 
time for the tender of the demy-mark- 
whether at or before the joining of the 
(misc) as it is in Lit. sect. 514. at the 
joining of the (mise) or at the time of 
swearing of the jury, as-Br. Droit. 41. 
But the law is now taken, that it ought 
to be at the swearing of the jury. Moor. 
Rep. 726, Quaere, whether at this day 
there needs any tender of the demy- 
mark at all, because at common law tne 
seisin could not be traversed, but now 
issue may b® tendered upon the seisin 
by the statute of 32 H. 8. c. 2. Bro. 
Droit. 32. By which Statute the seisin 
ought to be within sixty years. If the 
seising be within sixty years, and it be 
alleged in the count infra sexagint an- 
nos jam ultim’ e'aps’ tempore domini re- 

gis C-, if it were not within that 

king's reign, if the tenant would have 
any advantage of it, I conceive he ought 
to make a tender of the demy-mark at 
this day. But qu. whether he may not 
say in his count, that he was seised 
within sixty .years, and not mention any 
king’s reign. And 1 conceive he may, 
because now the king’s reign is not ma¬ 
terial, in regard the time of limitation 
is altered, which before was from the 
time of H. 2. and, therefore, it must ap¬ 
pear to the court that the seisin was 
after his time, and so of necessity to al¬ 
lege in what king's reign the seisin was. 
Co. Litt. 114 b.; 115 a; 293 a; 2Inst. 
94.” 


B. Evidence. 

3. A counterplea of partes finis nihil 
habuerunt .is disproved by evidence 
that the conusor was in the perception 
*bf the rents of lands, whereof the place 
demanded is parcel. Ibid. 

As to the duty of the sheriff in exe¬ 
cuting and returning the venue where 
the mise is joined on the mere right. 
Set Wmdle v. Ricardo , 1 Taunton and 
Brodcrip, 17. 
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B. By FLEA. 

B. (a) Nonjoinder. 

The alleged joint contractor may 
be called by the plaintiff to disprove 
such allegation. Cossham v. Goldney 
and another, 2 Stark. 114. Baylev, j. 
1818. 

No authority being produced to shew 
that the. non-joinder of a party as 
plaintiff, where plaintiffs sue in a re¬ 
presentative capacity, is pleadable in 
abatement, the omission of the name of 
a joint assignee of a bankrupt was ad- 1 
mitled as aground of nonsuit. Snclgrove 
v. Hunt, 2 Stark. 420. Abbott, C. J. 
1818. 

ACTION. 

A. In Wh AT CASES MAINTAINABLE. 

The liability of the colonel of a re¬ 
giment for knapsacks furnished to the 
regiment by his order, depends upon 
the question, whether they were supplied 
upon his personal credit. Where the 
tradesman who furnishes necessaries to 
a regiment, looks to the regimental fund 
as the medium through which he is to 
obtain payment, though by the assist¬ 
ance of the colonel, the latter is not 
personally responsible. Prosser v. Allen, 
IGow, 117. Dallas, C. J. 1819. ' 

And the court set aside a verdict 
found for the plaintiff, against the 
judge’s direction. Ibid. 

C. Proper parties. 

C. (b) Defendant, 

Goods are ordered for a club by 


A. on ; of the members. Every mem¬ 
ber who either concurs in the order, 
or subsequently assents to it., is liable, 
though A. is made tjie debtOT in the 
plaintiff’s books, and the bill is sent 
to him, unless it appear that the plain¬ 
tiff meant to give credit to A. only. De- 
lauvcy v. Strickland, 2 Stark. 416. 
Abbott, C. J. 1818. 

E. Form op action. 

E. (a) Account, or Assumpsit. 

A bill is indorsed to A. on account 
of a partnership transaction. A. in¬ 
dorses to his partner B., v/lio indorses 
ovct ; B. promises A. that if A. will 
take up the bill, when dishonoured, he 
will repay him one half of the amount. 
A. cannot sue B. in assumpsit. Robson 
v. Curtis, 1 Stark. 78. Ellenhorough, 
C. J. 1815. 

E. (f) Trcsp'iss, or Case. 

In an action by A. for false impri¬ 
sonment against B., who had issued 
a ca. sa. on a judgment fraudulently 
entered up after the debt has been sa¬ 
tisfied, it is stated to have been held 
that inasmuch as the defendant had 
pleaded flic general issue, only, the ac¬ 
tion was properly framed in trespass. 
Rogers v. Popkin, 2 Stark. 404. Ab¬ 
bott, .1. 1818. 

N. Though it was urged that the ac¬ 
tion should have been ease and not 
trespass, the ground of the objection is 
stated to be the subsistence of the judg¬ 
ment ; to which the form of the pleadings 
afforded a sufficient answer; and pro¬ 
bably it appeared at the trial that B. 
had been personally active in execulirif 
the writ. 
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ACTION ON THE.CASE. 

^ A. Touts to persons. 

A. (e) Keeping mischievous animals. 

Under a declaration for keeping a 
dog, which defendant knew was accus¬ 
tomed to 'bite mankind, the having 
bitten before and defendant’s know¬ 
ledge must both be proved. Judge v. 
Cox, 1 Stark. 285. Abbott, J. 1816. 

But semble, that it would bave been 
sufficient to state that the defendant 
kept a dog of savage disposition. Rid. 

A. (g) Malicious arrest. 

A. takes a bank note, which he pays 
to B., the note is afterwards stopped at 
the Bank as forged, and is brought by 
an inspector to" A., who immediately 
pays to B. the amount of*the note* ana 
refuses to give it up to the inspector. 
The inspector, in the absence of all cir¬ 
cumstances of suspicion, is not justified 
in charging A. with feloniously having 
the note in Jiis possession knowing it 
to be forged, for tin* purpose of com¬ 
pelling hini^to give up the note. By 
possession under the stat. 45 Geo. III. 
c. 89, is meant the original possession 
of a note acquired in an illegal mode, 
and not a subsequent possession, like 
ihe above, where the original posses¬ 
sion was legal. Brooks v. Warwick, 2 
Stark. 389. Ellenborougli, C. J. 1818. 

A. (h) Malicious prosecution. 

To support an action for a conspiracy 
in issuing a commission of lunacy, 
malice and a want of probable cause 
must be proved. On proof of a total 
want of probable cause malice may be 
implied; but, although express malice 
be proved, some slight evidence of a 
want of probable cause must be given. 
Turner, bart. v. Turner and others, 1 
Gow, 20. Dallas, C. J. 1818. 

B. Torts to personal property. 
\ 

B. (g) Poisoning animals. 

In abaction for throwing poisoned 


CASE.—AGENT. 

barley upon the plaintiff's premises in 
order to poison nis poultry, the jury 
are not confined in their verdict to the 
actual damages sustained, but may con¬ 
sider the malicious intention of the 
defendant. Shears v. Lyons , 2 Stark. 
317. Abbott, J. 1818. 


AGENT. 


A. Rights ok principal against 

AGENT. 

By the defendant having promised to 
pay over to the plaintiff the amount of 
a bill delivered to him to get discounted, 
pays it away in discharge of a debt of 
nis own. He is liable to the plaintiff 
as having discounted the bill. Oughton 
v. West, 2 Stark. 321. Ellenborough, 

C. J. 1818. 

C. Liability ok principal to third 

PERSONS. 

C. (a) On contract of agent. 

Evidence that the son of the defen¬ 
dant, a minor, has, in three or four in¬ 
stances, signed bills of exchange for his 
lather, is sufficient in an action against 
the father on a guarantee, to warrant 
the reading of an instrument, purport¬ 
ing to be a guarantee by the father in 
the handwriting of the son. Watkins 
v. Vince, 2 Stark. 368. Ellenborough, 
C. J. 1818. 

C. (b) For tort of agent. 

In an action for the negligence of 
defendant's agent in pulling down a 
party-wall, it is a good defence that the 
plaintiff appointed an agent to super¬ 
intend the work jointly with the defen¬ 
dant’s agent, and that both agents were 
equally implicated. Hill v. Warren , 
2 Stark. 377. Ellenborough, C. J. 
1618. 
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AGREEMENT. 


A. HOW CONSTRUED. 

A. (b) Agreement in respect of third 
persons. 

A guarantee in respect of goods 
“ which A. shall, from time to time, 
wish to buy,” covers goods previously 
ordered, but the delivery of which was 
suspended, until the guarantee should 
be obtained. Simmons and others v. 
Keating , 2 Stark. 426. Abbott, C. J. 
1S18. 

A stipulation in the guarantee that 
credit shall be given for six months, is 
satisfied by a sale to pay in three months 
by a bill at three months. Ibid. 


ARBITRAMENT. 


B. Award. 

In an action on an award to recover 
the sum awarded, the defendant cannot 
dispute the validity of the award, his 
proper course being to apply to the 
court to have it set aside. Svoinford v. 
Bum , 1 Gow, 5. Dallas, C. J. 1818. 

An allegation that the time for making 
the award was in due manner enlarged, 
to wit, un' i a certain day, docs not ren¬ 
der it necessary to prove that the time 
was enlargcu until that day. Ibid. 

C. Arbitrator. 

Semble , that an arbitrator may recover 
a compensation for his trouble. Swin- 
fard v. Bu m, 1 Gow, 7. Dallas, C. J. 
1818. 


ASSUMPSIT. 


C. Indebitatus, where maintain¬ 
able IN RESPECT OP SPECIAL CON¬ 
TRACT. 

In assumpsit for repairs; proof, 
a special contract, but extra work; and 


held that the extra work is recoverable 
without a fecial count; aliter that 
done under the contract. Robson v. 
Godfrey , 1 Stark. 275. Gibbs, C. J. 
1816. * 


D. Indebitatus for money paid. 

D. (b) Against cosurety. 

In an action by one defendant in as¬ 
sumpsit against a co-defendant for con¬ 
tribution (when the former action was 
for the recovery of a debt) the postea is 
evidence of the amount of the damages. 
Foster v. Compton , 2 Stark. 364. Ab¬ 
bott,. J. 1818. 

But the master’s allocatur on the 
postea, is not sufficient to entitle the 
plaintiff to recover half the costs with¬ 
out producing the judgment; comme 
semble. Ibid. 


E. Indebitatus for money had 
and received. 

E. (c) Upon failure of consideration. 

Where money is advanced to A. as 
the manager of an institution, for the 
purpose of purchasing shares therein, 
and there is no proof of a misapplica¬ 
tion of the money by him, the person 
advancing it cannot recover it back from 
A. on the failure of the institution. To 
enable the person advancing to recover 
from A., he must shew either fraud in 
the receipt of the money, or a misappli¬ 
cation of it. Lloyd v. Sandilands , Clerk , 
1 Gow#13. Dallas, C. J. 1818. 


E. (e) To recover money obtained by 
fraud. 

A post-dhted cheque is drawn upon a 
banker; but op the day on which it 
purports to have been drawn, the maker 
informs the holder that the banker has 
no funds to meet the cheque, and cir¬ 
cumstances are disclosed to the holder 
from which he mast infer the probable/ 
insolvency of the maker. The holder, 
however, presents the cheque to the 
hanker, and obtains payment of it ; but 
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he does not communicate to the banker, 
(who is wholly ignorant of all the cir¬ 
cumstances,) what had fallen within his 
knowledge. Quart, Whether under 
theffi circumstances, the holder can re¬ 
tain the money against the banker who 
made the payment under an ignorance 
of the real circumstances of the case. 
Martin and others v. Morgan and Lock- 
wood, 1 Gow, 123. Dallas. C. J. 
1819. 

Afterwards decided by the court that 
he could not retain it. Ibid. 

«• 

E. (h) For money paid under legal 
process. 

Quod quis sciens indebitum (Jcdit Me 
mente ut post (‘a repet cret, repetcre non 
potest. Dig. 12. 6. 50. 


ATTORNEY. 


B. Bill op costs. 

B. (a) Delivery of 

Where a defendant employs an at¬ 
torney to render him in discharge of his 
bail, and before the business is com¬ 
pleted, the bail requests the attorney to 
proceed, and undertakes to pay the 
subsequent costs, the engagement must 
be in writing. Barber v. Fox, 1 Stark. 
270. Ellenborough, C. J. 1816, 

B. (b) To whom. 

Delivery of an attorney's bill to the 
attorney of the. party to be charged 
sufficient, if the party himself attend 
the taxation, or the bill be shewn to 
have come to his hands. IFarren , gent, 
tme, $c. v. Cunningham, 1* Gow. 71. 
Dallas, (_. J. 1819. # 


AUCTION. 

A. UrGHTS AND LIABILITY OF AUC¬ 
TIONEER. 

A. (c) J Liability to vendee. 

Landlord gives notice that he will 
re-enter, unless the premises are pul 
into repair within a period specified in 
the lease. An auctioneer selling the 
lease is bound to state the notice, though 
the vendee is aware of the ruinous state 
of the buildings, and it is alleged that 
the auctioneer was not apprized of the 
notice. Stevens v. Adamson, 2 Stark. 
422. Abbott, C. J. 1818. 

A. (d) Liability to vendor. 

Assumpsit against an auctioneer for 
having rescinded a contract of sale con¬ 
trary to his duty, may be supported 
upon the fact of ihc employment of the 
auctioneer by the plaintiff', and his sale 
of the goods without proof of an express 
undertaking on his part not to rescind 
the contract. Nelson and another v. 
Aldridge, 2 Stark. 435. Best, J. 1818. 

In such case it is incumbent on the 
defendant to establish a legal excuse for 
a deviation from the usual practice, 
though involving the proof of a negative. 
Ib'i. 


BAILMENT. 

B. Liability of keeper for hire. 

A watchmaker is bound so to secure 
property placed in his hands in the way 
of bis trade, as to protect it against de¬ 
predations that may be committed by 
the persons in his employ. Therefore, 
where A. entrusted B. (who was a chro¬ 
nometer maker) with a clyonometer to 
be repaired, and B. suffered his servant 
to sleep in the shop in which the chro¬ 
nometer was deposited, B. was held 
liable to A. for its value, B.’s servant 
having stolen it, and B., at the time 
when the theft was committed, having 
deposited his own watches in a more 
secure place than that in which the 
chronometer was left. Clarke, esq. v. 
Earnshaw , 1 Gow, 30. Dallas, C. J. 
1818. 
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BANKRUPT. 


B. Act of bankruptcy. 

B. (h) Concerted. 

48. Nor au absenting from the dwel¬ 
ling-house at the suggestion of an at¬ 
torney employed by the petitioning cre¬ 
ditor to sue out a commission; though 
such creditor is not apprized of the steps 
taken. Carter and others, assignees of 
Mincliin and others, v. Toldcrvey. Ura- 
ham, B. Winchester Summer Assizes, 
1819. 

C. Petitioning creditor. 

Where A. deposits with B. goods to 
be sold, and, on a sale being effected, 
the profits, after deducting the cost 
price, &c. are to be equally divided 
between them; but the loss, if any, is 
to be borne exclusively by A., if B. 
effect a sale and receive the money, the 
debt due from him to A. is sufficient to 
support a commission of bankruptcy 
against B. Marson v. Barber and 
others, 1 Gow, 17. Dallas, C. J. 1818. 

D. Commission. 

D. (c) How contested. 

The p» litioning creditor’s debt, tra¬ 
ding, and act of bankruptcy, are suffi¬ 
ciently proved by the production of the 
commission, and the proceedings under 
it, in a ease where the defendant is 
not named as assignee on the record, 
provided no notice under Sir Samuel 
Romilly’s act, 49 Goo. III. c. 121. s. 
10. has been given by the plaintiff. 
Rowe v. Lant, 1 Gow, 24. Dallas, C. 
J. 1818. 

F. Assignees. 

F.(b) Actions by assignees. 

A bankrupt after an act of bank¬ 
ruptcy agrees with the defendant to 
whom he has delivered goods for sale, 
and who has accepted a bill upon the 
strength of the goods, to return the bill 
if he will return the goods, and does 


return the bill. The assignees may 
adopt this contract, and sue for the non* 
delivery of the goods. Butler and ano¬ 
ther, assignees of Oakley and another, v. 
Carver and another, 2 Stark. 433. jAb- 
bott, C. J. 1818. * 

F. (c) Liability of assignees. 

A bankrupt having a lease of pre¬ 
mises, and also a reversionary interest 
in them, the assignees sell his estate und 
reversionary interest in the premises. 
This ameftmts to an acceptance of the 
lease by the assignees. Rage v. God- 
dm, 2 Stark. 309. -Ellenborough, C. 
J. 1818. 

A bankrupt carries on the business of 
a coachraukcr for the benefit of the cre¬ 
ditors as lliei: agent, under the authority 
of the assignee, and orders goods in his 
own name which are used in the busi¬ 
ness ; the assignee is liable. Kinder v. 
Jlowarth, 2 Stark. 354. Holroyd, J. 
1818. 

E. Operation of the assignment 

upon property in the hands of 

THE BANKRUPT. 

E. (c) As reputed owner. 

Upon an issue whether A. had the 
disposition of property, after the execu¬ 
tion of a deed of settlement, any act of 
dominion exercised by A. is evidence, 
although the parties were not privy to 
it. Meyer's assignees v. Sefton and 
others, 2 Stark. 274. Holroyd, J. 1817. 

But an assignment executed without 
the privity of the trustee, or of the 
cestm quo trust, is not evidence, unless 
acted upon and possession delivered. 
Ibid. 


BARON AND FEME. 

$ Act of wife, whom it affects. 

B. (c) Person who passes for husband. 

After a sentence of divorce ah initio, 
the liability of j. husband for the dc]pts 
of his wife does not continue. Anstey 
and others v. Manners, 1 Gow, 10. 
I’ark, J. 1818. 
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BILLS AND NOTES. 

% r 

A. When valid. 

A. (a) Form of bill or note. 

In declaring on a promissory note 
payable by instalments, if any one of 
the days on which an instalment is 
made payable be incorrectly stated, the 
variance is fatal. Wells v. Girling, 1 
Gow, 21. Dallas^ C. J. 1818. 

Where the body of a bill is written, 
and the acceptance o. it made in Eng¬ 
land ; yet if it be afterwards transmitted 
to -the drawer abroad for his signature, 
and it is there drawn, tin bill is a fo¬ 
reign bill; and, consequently, does not 
require an English stamp. Boehm v. 
Campbell, 1 Gow, 56. »Dallas, C. J. 
1818 . | 

* It may perhaps be doubted whether 
a memorandum affording evidence of 
the creation, not of the discharge, of a 
duty, can be considered as a receipt . 
This instrument seems rather to fall 
within the first class of promissory 
notes described by Pothier, un billet par 
leqnel quelqu'un s'oblige envers un autre 
A lui payer une ccrtaine somme, pour le 
prix des lettres de change qu'il lui a 
fouraies; Traiti du Contrat de Change, 
part 2. art. 1. nuni. 208. 

There appears to be reason to believe 
that upon the first introduction of pro¬ 
missory notes into commerce, they were 
framed exclusively with reference to the 
contingency mentioned by this writer. 
The objection to such instrument# may 
have arisen from regarding the maker 
of the note as standing in the place of 
the drawer of a bill cf exchange. A 
drawee is allowed to impose whatever 
terms he pleases upon his becoming a 
party to the bill; and it continues to jie 
valid and negotiable, although We 
holder, after contenting himself with a 
conditional acceptance, can sue neither 
the drawee nor any prior party, other¬ 
wise than upon the terms of the special 
contract. The situation of the holder 
of a bill so accepted is therefore the 

* See page 71, A. (a) pi. 2. 


same as that of the indorsee of a note 
payable on a contingency, supposing 
such an instrument to have been recog¬ 
nized in the counts of this country. 

A. (c) Alteration. 

In an action by the indorsee against 
the acceptor of a bill, the date of which 
appears to have been altered by defen¬ 
dant, it lies on the plaintiff to snow that 
the alteration was made’ previous, be¬ 
fore the first indorsement. Johnson and 
others v. the Duke of Marlborough , 2 
Stark. 313. Abbott, J. 1818. 

D. Acceptance. 

D. (a) What shall be. 

The payee of a bill at sight leaves it 
with the drawee for acceptance, and a 
month after states that the drawee has 
refused to accept, and resorts to other 
measures for obtaining payment of his 
debt from the drawer; in ten days after 
this the drawee announces to the payee 
that he has destroyed the bill, conceiv¬ 
ing it to be of no use. This is not an 
acceptance. Jcune v. Ward, 2 .Stark. 
326 Ellenborougli, C. J. 1818. 

And the court, Ellenborougli, C. J. 
dissent: set aside a verdict for the 
plaintiff. Ibid, and 1 B. & A. 

A letter from the drawee to the 
drawer communicated to the payee after 
he had indorsed over, stating “ your 
bill shall have due attention,” does not 
bind the drawee, unless the jury find 
that these ambiguous words amounted 
in mercantile language to an acceptance. 
Rees and another v. Warwick, 2 Stark. 
411. Baylcy, J. Lancaster, 1818. 

And the court of K. B. refused a rule 
to set aside nonsuit. Ibid. 


E. Presentment for payment. 

it 

E. (b) At what place. 

A promissory note is made payable 
at Guildford. A presentment at a 
banker’s at G., the maker being absent 
from G. when the note became due, is 
sufficient evidence of a presentment to 
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the maker at G., as alleged in the de> 
claration. Hardy v. Wooaroofe , 2 Stark. 
319. Abbott, J. 1818. 

And the court of K. B. refused a rule 
for a new trial. Ibid. 

G. Notice op dishonour. 

G. (a) How given. 

Proof that potice was sent either on 
the second or third day, by letter, is 
insufficient. The onus probandi being 
upon plaintiff, the non-production of 
the letter of notice by defendant affords 
no presumption of its being sent on the 
second. Lawson v. Sherwood, 1 Stark. 
314. Ellenborough, C. J. 1816. 

G. (b) When necessary. 

Ignorance of the place of residence of 
the drawer of a bill of exchange is a 
sufficient answer to an objection arising 
out of the want of due notice of the dis¬ 
honour of the bill, provided due dili¬ 
gence be used to discover his place, of 
residence. Browning and others v. Kin- 
war, 1 C5ow, 81. Dallas, C . J. 1819. 


I. Action, 
j. (a) Title of plaintiff. 

Potlner asserts that blank indorse¬ 
ments are prohibited by the laws of all 
nations; Traiic du Contrat dc Change, 
part. 1. chap. 3. nnm. 139; and he re¬ 
fers to Hcineccius, Elcm.Jur.Camb. 11, 
11, and Sarary, tom. 2. par. 8. in sup¬ 
port of this position. But Savary, in 
the passage cited, merely enume¬ 
rates several codes which contain such 
prohibition. The French Ordonnance 
de 1673, declares all indorsements frau¬ 
dulent and void which are not dated, 
and which do not also express the true 
consideration of the transfer; art. 23; 
and it makes the ante-datingof indorse¬ 
ments forgery; art. 26; Pothier, ubi 
supra. All these regulations are adopted 
in the Code de Comm. Vtv. 1*. tft. 8. 56. 
mem. 137, 8, 9. * 

A. accepts a bill for the accommo¬ 
dation of B., which B. delivers to C. 


his creditor,^) provide for A. about to 
become due. C., before A.'s bill be¬ 
comes due, returns it to B. as useless, 
in order that it may be forwarded to A., 
C. cannot, by subsequently obtaming 
possession of the bill, acquire a right of 
action against A. Cartwright and others 
v. Williams , 2 Stark. 340. Ellenbo¬ 
rough, C. J. 1818. 

In such case B., who has become 
bankrupt, is a competent witness for A., 
after a general release by A., although 
he has not been released by his as¬ 
signees. Ibid. 

And the court refused a rule for a 
new trial. Ibid. 

Bills are remitted on account to 
plaintiffs, by tlic payee, for whose ac¬ 
commodation they were drawn. At 
the time of remittance the payees were 
greatly in arrear to plaintiffs, but the 
balance was in favour of the payee, 
when the bills became due respectively. 
Payees afterwards failed in debt to 
plaintiffs. Held, that although plaint 
tiff’s Hen had ceased to attach, yet it 
revested by defendant’s allowing the 
bills to remain in plaintiff’s hands upon 
fresh advances made. Atwood and ano¬ 
ther v. Crowdie and another, 1 Stark. 
483. Ellenborough, C. J. 1816. 

And the court refused a mle for a 
new trial. Ibid. 


BOND. 


B. Damages, iiow assessed. 

Where breaches are assigned in the 
declaration, and non est factum is 
pleaded, the jury may assess the da¬ 
mages under the common venire. Par¬ 
kins Aid another v. Hawhshaw , 2 Stark. 
381. Abbott, J. 181 . 


CARRIERS. 

C. CoNVT i ANCE OF GOODS. / 
C. (b) To what extent. 

A notice by carriers that they will 
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not be answerable for any ^oods above 
the value of 51. unless entered as 
such and paid for accordingly, applies 
to goods wliioh from their bulk may be 
supposed to exceed the specified value. 
Thorogood v. Marsh and Swann, 1 
Gow, 105. Dallas, C.J. 1819. 

A notice by Carriers that they will 
not be accountable for the loss or da¬ 
mage of goods, unless the terms of the 
notice arc complied with, protecls them 
as well against a loss by robbery as 
against an accidental loss. ‘Covington 
v. Willan and others, 1 Gow, 115. 
Dallas, C. J. 1819. 


DEBTOR AND CREDITOR. 


B. How" .DISCHARGED. 

The mere circumstance of a cheque 
being made payable to A. and of A.’s 
' haying received payment of it,_ is not 
evidence that the maker gave it to him. 
Lloyd v. Sandilands , 1 Gow, 15. Dal¬ 
las,’C. J. 1818. 


DEED. 


D. Fraudulent. 

When a grant made by a prisoner a 
a fortnight before his trial for felony, 
purporting to be in trust to pay debts, 
is set up, the debts, or consideration for 
the deed, must be proved. Shaw v. 
Bran, 1 Stark. 319. Ellenborouch, C. 
J. 1816. 9 


DONATIO MORTIS CAUSA. 

# * 

In Bunn v. Markham, 7 Taunt. 226, 
“ Gibbs, C. J. desired that case” 
(Sprattley v. Wilson, ante, page ,112) 
“ might be laid out of the consideration 
of the plaintiffs counsel, for that im¬ 


mediately after that trial, he perceived 
that what he had somewhat improvi- 
dently thrown out, could not be main¬ 
tained, because a delivery was want¬ 
ing.” 


EXTENT. 


Queere, Whether an ejfent, delivered 
to a sheriff on the day on which goods 
seized under an execution are sold and 
delivered to the purchaser, but which 
extent is delivered subsequently to the 
sale and delivery of the goods, be en¬ 
titled to priority over the writ of execu¬ 
tion ? Swain v. Norland, Esq. 1 Gow, 
39. Dallas, C. J. 1818. 

The court held that the extent came 
too late, 1 B. & B. 370; and see Thurs¬ 
ton v. Mills, 16 East, 254; Rex v. All- 
nntl, ibid. 278, n. Jlex v. Sloper, Man¬ 
ning’s Exch. Prac. 543; Rex v. Giles, 
Esg. sheriff of Herts, in the case of Rex 
avx. Grorcs v. Fonrdrinier, ibid. 633; 
see also F. N. B. 78 B.; Collis, 159, b ; 
1 East, 338; West, 151, 2. 


FOREIGN ATTACHMENT. 


'A. To WHAT J'KJtSON’S THE CUSTOM 
EXTENDS. 

A. (c) In respect of the locality of the 
cause of action. 

To give the Lord Mayor’s court ju¬ 
risdiction it is not sufficient that the 
garnishee resides within the city: the 
cause of action must also have accrued 
there; as appears by the following 
order made by the present chancellor in 
Traub and others v. Schmidt, 19th Dec. 
1817. * 

“ Upon opening of the matter this 
present day unto the Right Honourable 
the lA>rd High Chancellor of Great Bri¬ 
tain, by Sir Samuel Romilly, Mr. Bol- 
land, and Mr. palmer, of counsel for 
thg defendant. -It was alleged that it 
appears by the affidavit of John Bar- 
row, the defendant's solicitor, that in 
the month of March, 1814, a plaint was 
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affirmed in the Mayor’s court, of the 
city of London, fit the instance of the 
above-named plaintiffs, against the de¬ 
fendant, in a pica of debt upon demand 
for 10,0001., and process of attachment 
at or about the same time also issued 
■out of the said court of the sum of 
50001. of the proper monies of the said 
defendant, then in the hands and keep¬ 
ing of one Samuel Henderson; that the 
said defendant then resided at Ham¬ 
burgh, by reaSon whereof he was not 
summoned to appear and answer to the 
said plaint, and such proceedings were 
thereupon had in the said action against 
the said S. If. the garnishee; that the 
said plaintiffs, on or about the 2d day 
of April, 1S14, obtained a verdict against 
the said S. H. for the said sum of 50001. 
and which was afterwards paid by him 
to the agent of the said plaintiffs, upon 
John Boswell the solicitor employed for 
the said plaintiff's in prosecuting the 
said attachment, and John Diston 
Fowles, of London, becoming sureties 
to restore the said 50001. to th»- said 
defendant, in case he should, within a 
year and a day thence next ensuing, 
come into the said court, and find suffi¬ 
cient bail and sureties to have the body 
of she said defendant to answer the said 
plaintiff's in ami upon the said plea, 
and to disprove or avoid the said debt, 
according to the custom of the said city, 
or lvmlio his body to prison within the 
liberties, of the said city, and t here re¬ 
main roady to p!» ad with the said plain¬ 
tiff's in and upon their bill., original or 
dennmire, to discharge himself there¬ 
from ; that the said John Ilarmw ba¬ 
lk vos that the said defendant had no 
knowledge, nor any ini'orniatiou^what- 
ever of the said plaint, or attachment, 
or of any proceedings uinkr the same, 
until some time after the verdict had 
been obtained,*and the said 50001. paid 
as above-mentioned; (1 lamburgh, where 
the defendant resided anebstill does re¬ 
side, being then under the dominion of 
the French government^ which had 
prohibited all intercourse betweenper¬ 
sons resident there and this country;) 
that the said defendant, did, within a 
year and a day, come int6 the sapl 
court, and find sufficient hail and sure¬ 
ties, according to the custom of the 
said city of London, in that behalf, and 


brought his seire facias to disprove the 
said debt* demanded by the said plain¬ 
tiff, by the bill, original or demunire, 
to discharge himself thereof according 
to the custom of the said city, and that 
the said plaintiffs appeared thereto; and 
the said defendant thereupon, by the 
advice of counsel, pleaded that the 
cause of action (if any accrued to the. 
said plaintiff) did not accrue within the 
jurisdiction of the said court; and to 
which plea the said plaintiff' replied 
that as to ^mrt of the said debt in the 
said plaint mentioned, and of the cause 
of action of the said plaintiffs, (to wit, 
21U01. part thereof,) that the said cause 
of action did accrue within the jurisdic¬ 
tion of the said court, and that as to the 
residue ol* til- said debt, that the said 
.S. II., the garnishee, resided within the 
said city, and within the jurisdiction of 
the said court; that the said defendant 
joined issue as to so much of the said 
replication, as related to the said sum of 
21001. and the cause of action accruing 
within the jurisdiction of the said court; 
and as to other part of the said replica- 
cation, the said defendant demurred 
thereto, as being insufficient in law, 
and that the said demurrer was argued 
before the said court, on behalf of the 
said plaintiffs and defendant, and judg¬ 
ment was given the refin, for the said 
defendant, on the 21st Nov. 1816; that 
the said issue, whether the cause of 
action as to the said sum of 21001. arose 
within the jurisdiction of the said court, 
was set down to be tried on the 9th day 
of July, 1316, bnt the same was then 
and at sundry times afterwards, post¬ 
poned until the 5th day of May past; 
and whey the said cause came on to be 
tried hefore the Recorder of the said 
court, and after various witnesses had 
been examined upon such trial for the 
said plaintiff, a verdict was thereupon 
given for*the said defendant; that in 
the month of March past the said plain¬ 
tiffs presente*d a petition to the Lord 
High Chancellor, thereby allcdging that 
after the said defendant had come into 
the said court) and appeared as afore¬ 
said, instead o' disproving the said deb* 
he pleaded in bar to the jurisdiction of 
the said court, and Oiat the validity of 
such plea was aTgued before the Recor¬ 
der of Londrfti, on a demurrer by the 
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said defendant to the aaid^plaintiff’s re¬ 
plication to the said plea, and that the 
said Recorder gave judgment for the 
said defendant upon such demurrer, 
and praying that a commission of error, 
under the Great Seal of Great Britain, 
and also a writ Of error, for the purpose 
of correcting errors in such judgment, 
might issue, and that such commission 
of errors might he directed to such 
learned judges as his lordship' might 
think proper; whereupon his lordship, 
on the third day of the said month of 
March, ordered that the Cursitor of 
London should make out such commis¬ 
sion as was prayed, directed to Sir Vi- 
cary Gibbs, knt. Lord Chief Justice of 
the Common Pleas,- the Lord Chief 
Baron Thomson, Mr. Justice Abbptt, 
Mr. Justice Burfough, and Mr. Baron 
Richards, or any two or more of them, 
together with such writ of error, as was 
by the said petition prayed; that in 
pursuance of the said order the said 
Cursitor did accordingly make outsuch 
commission of errors, directed to the 
said justices, and also a certain writ, 
bearing date the 5th day of March fost, 
directed to the Mayor, Aldermen, and 
Sheriffs of London, thereby command¬ 
ing the said Mayor and 1 Aldermen, at a 
certain day, which the said justices 
should make known, the record and 
process of the said, plaint and attach¬ 
ment, and giving of attachment of die' 
said plaint and judgment, and also tj^e 
adjudging of execution thereupon, with 
all things touching the same, which 
remained with diem, before the said 
justices, or two of them, to the same 
place, they caused to be brought, and 
commanding the said sheriffs that a 
certain day, whichJthe said justices, or 
two of them, should make known to 
them, they should give notice to the 
said plaintiffs, that they be there, of 
any error in the said record and process, 
or giving of judgment thereupon, which 
is known to belong thereto, and to hear 
further, and to do and perform what 
should be ordered by the said justice 
in the said case to he *tone; that the 
vpaid writ was, on th* 5tft day of May 
last, presented to, and allows! by the 
deputy register rif the said Mayor’s 
court, in the city of London, whereby 
the said defendant has been prevented 


from obtaining the fruits bf the said 
judgment, so as aforesaid obtained by 
trim; and that the said plaintiffs have 
pot taken any further proceedings upon 
their, said wnt of error, since the same 
was allowed on the 5th day of May last, 
as aforesaid, and particularly the said J. 
B. saith, that within the last week he, 
hath caused inquiries to be made at the 
chambers of the said Sir Vicary Gibbs, 
the Lord Chief Baron Richards, Mr. 
Justice Abbott, and Mr. Justice Burrough, 
four (a) of the several judges named 
in the said commission, to ascertain 
whether any application had been made 
to them respectively on the parte of the 
plaintiffs to proceed under the said 
commission, when he the said J. B. 
was informed, and as "he believes, no 
such application had been made to th@ 
said judges, or any pf them, nor any 
notice given to them respectively of 
such writ of error and commission, or 
either of them, having so issued a$ 
aforesaid, and believes that the said 
commission and writ of error respec¬ 
tively have been sued for arid obtained 
by the said plaintiffs, for the mere pur¬ 
pose of delay; that on the 5th day of 
December, instant, he the said J. B. 
applied on behalf of the said defendant 
to the proper officer of the said court 
for a writ of execution against the said 
John Boswell and John Diston Powles,. 
for the said sum of 50001., and to which 
the said defendant has become entitled, 
according to tbe custom of the said city 
of London, and practice of the said 
court, by virtue of such , verdict and 
judgment so obtained by him as afore¬ 
said, in case the said writ of error had 
not been issued out, as he believes, but 
whujprhe refilled to issue for the said 
sum of 50001., or.any part thereof, by 
teason of the' said writ of error having 
been so issued and allowed as aforesaid; 
and saith he hath been informed, and 
believes, th# the said John' Boswell, 
one of the said sureties for restoring the 
said 50001., 'hath absented from this ’ 
courtry to, andfethat hfe*» now ill North 
AnrtTica; it was therefore prayed that 
the comnpssion of errors issued iri tbis 
pause upder the Gfeat Seal of Great 
Ifntain, and * directed to the said Sir 
Vicary Gibbs, &c., and also the writ of ‘ 
error in like manner issued in the said 
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FOREIGN LAWS. 

came, anddireoted to the Mayor* Al- T. R. 436; Z*wtt v. Perry, 5 T. R* 
dermei^and Sheriffs of London, bearing 669; 3 Wms. Saund. 101, h. And as to 
date the5th day of March last, might be the quashing of writs of error, see .Bar- 
superseded, or that the said Mayor and low v. Collins, 1 Peer® Wms. 436, n.; 
Aldermen might be directed to carry 'Vean, Sfo. of Dublin, v. Dowgatt, ibid. 
into effect, and enforce the judgment 348. S. C. 3 Brown, P. C. 506. See 
and verdict respectively given for the also Brewer v. Tumef, 1 Sira, 233; 
said defendant against the said plaintiffs. Cooper v. Ginger, ibid. 606; Com. Dig. 
in the Mayor's court of the cityof Lon- Pleader, 3 B. 12; 20 Vin. Abr. tit. Su¬ 
dan, on or about the 21st day of No- persedeas; 1 Schoales and Left. 75, 
vember, 1816, and the 5th day of May '* 

now last past,, respectively, notwith- ..—— 

standing such commission and writ of • 

error as aforesaid, and- that for that 

purpose the necessary.'-writ or writs FOREIGN LAWS, 

might be awarded and issued, directed . 

to the said Mayor Aldermen. 

Whereupon, add upon hearing the said Arid sec post. Naturalization.' 
affidavit of Joseph Keech, and an affi¬ 
davit of Henry Ashley, read, and Mr. 

Leach rind Mr. Bell, of counsel for the 
plaintiff, his lordship doth order that “ Whereas, by an act of 1 Tynwald, pro- 

the writ of error issued in this causey mulgated in the said isle, in the year of 
and directed to the Mayor, Aldeftnen, our Lord 1737, it is amongst other 
and Sherimi of London, bearing date things enacted and provided, “ that 
the 5th day/if March, 1817, be super- any person prosecuted in this island for 
- seded. And it is ordered that the plain- a foreign debt, by an action of arrest in 
tiffs do pay unto the defendant his costs this Court of Chancery shall, for the 
of this application, to be taxed by Sir future, be held to bail only for his per- 
J. Simeon, bart., one of the Masters of sonal appearance to such action, and. for 
this court, in ease the parties differ the forthcoming tff what effects he hath 
about the same.” * within this island. 

See the previous proceedings reported. Arid whereas ifSs expedient that fo- 

3 Meriv. 632. - reign debtstshall be recoverable in the 

This application to the Chancellor was said, isle, in such and like manner as 
suggested pr ncipally upon the authority debts contracted within the same. We, 
of a note subjoined to the writ of error therefore, your majesty’s most dutiful 
in London, in the Register “ Et est de and loyal subjects, the Lieutenant Go* 
gratia ^peciali.” Reg. Brev. 131, a. vernnr, Council, Deemsters, and Keys, 
Upon the supersedeas being granted,, *>f the said isle, do humbly beseech 
the money attached (50001.) was paid your majesty, that it may be enacted 
to the defendant’s a^ent. and be it enacted by the king’s most 

As to the proceedingAWjn writs of excellent majesty, by and with the 
error from the city courts, see 1\ 34. consent of the Lieutenant, Governor, 

H.6. fo. 42.pl. 14; Bro. Error, pi. 18; Council, Deemsters, and Keys,-of the 
V. N. B. 21, 23, 24, A. B.; Greene v. said isle, in Tynwald assembled, and 
Cole , 2 Saund. 152. Mayor of London by the authority of the same, that 
v. Markwiti ft, 9 Vin. Abr.486.; S. C. from and after the promulgation of this 
2 Brown, P. C, 409. fid edition; and act, alt debts cofitracted out of the limits 
see Peycocke’s ease, H. 18./E. 3. fo. 1. of the Isle of Man shall be recoverable 
pi, 5. m fine. As to thq, supersedeas, in tl# said isle, in such and the like 
sve Birch v. Triste, 8* East, 411. Arto manner, to all ihtepts and purposes, as 
the issuing .of execution, nolwithstand- if such debts Jiad been contracted be- i 
ipg the pendency of ^oceedings to stay tween the said parties, within the limits 
it, see Wilkins v. Mitchell * 3 Salk. 229; x>f the safd isle. « 

F. N. B, 20.; Kempl&Xd v. Maaauley, 4 Provided always, that nothing herein* 

* before contained shall exteud or be con- 
(a) Thomson, C. B- had died. . * Z 


An%ct of Tynwald, promulgated on 
Tynwald Hill, March, 54, 1814. 
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strued to extend to affect any person, 
who, at the promulgation of this act, 
shall have been usually resident within 
the said isle, for and during the* space 
of six months immediately preceding 
the day of the promulgation thereof, or 
who Hath been usually resident within 
the said isle for one year before .the 
commencement of the said six months, 
and who hath departed the said isle in 
the service of government, civil or mili¬ 
tary, with an intention to return to the 
said isle as the place of his*abodc.” 


FRAUDS, 'STATUTE OF. 


A. Leases. 

A. (b) How assigned. 

The statute 29 Cur. 2. c. 3. s. 4. does 
not invalidate an executed parol con¬ 
tract bo as to prevent a party to it from 
maintaining an action for a breach of it, 
where the breach does not relate to an 
interest in land, although the contract 
itself stipulates that the defendant should 
he substituted as tenant in the stead of 
the plaintiffs, of premises then in their 
occupation. Price <pui another v, .Ley- 
hum, 1 Gow. 100. Dallaa^C. J. 1819. 

A. (c) How surrendered. ; } 

The substitution of a new tenant with 
the assent of the landlord and former 
tenant, operates as a surrender in law. 
Stone v. • Whiting, 2 Stark. 225. llol-' 
royd, J. 1817. 

A., by parol, lets to B.,-who under¬ 
lets to C.; A., with B.*s assent, accepts 
C. as his tenant, and receives rent from 
him; A. cannot afterwards recover 
against B.; the demise to C. operating 
as a surrender in law of the estate of B. 
Thomas v. Cooke, 1 Stark. 408. Abbott, 
J. 1818. 

And the court refused a rule,to set 
aside nonsuit. Ibid. S. C. 2 fit & A. 
117, where it is st&^d, that a verdict 
has been found for the defendant. 


D. PROMISES ON BEHALF* OP T111JR0 

Persons. 

D (b) Collateral undertaking. 

And see post, page 370. 

Where a defendant employs an attor¬ 
ney to render him in discharge of his 
bail, and, before the business is com¬ 
pleted, the bail request the attorney 
to proceed, and agree to be answerable 
for the further costs, the agreement, 
must he in writing. Barber v. Fox, 

1 Stark. 870. EUenborough, C. J. 1816. 

A letter of the defendant without 
date, states, “ I have no objection to 
guarantee the payment of the rent, as 
far as that of each quarter, during 
T. W r .’s continuance in possession.” 
T. W. rented certain premises of plain¬ 
tiff. This is not sufficient, without 
shewing that the plaintiff accepted the 
defendant’s offer. Symmons v. Want, 

2 Stark. 371. Hulroyd, J. 1818. 


INFANT. 

B. Where liable to action. 

B. (l>) For necessaries . 

An account stated by an infant cannot 
be used even as an admission that the 
demand is for necessaries, lnglcdcw v. 
Douglas, 2 Stark. 36. Ellenborough, 
0. J. 1817. 

C. Plea of infancy. 

C. (a) How supported. 

The proof lies upon the party who 
alleges the non-age. Jeune v. Ward, 
2 Stark. 328, 330. Ellenborough, C. J. 
1818. 

S. C. not S. P. 1 B. & A. 653. S. P. 
Bertcy v. Dormer, 12 Mod. 526.; and 
:sec 13 Via. Abr. 4. T. (b). Cory v, 
IJSertchen, 2 Madd. 40.; Chitty on Bills, 
229, 5th edit.; Peake’s Evidence, 297. 

An infant borrows money, and B. is 
bound to pay it for him at his full age, 
and the infant doth then promise to 
save him harmless; and it was held 
good," for, albeit, the infant is not bound 
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in law, yet is be bound. in conscience. 
Trin. 29 Elis. B. R. 1 Sheppard’s Abr. 
106. 

As to considerations binding in con¬ 
science only; see Lee v. Mvgtferidge, 
5 Taunt. 36. March v. Culpepper, 
3 Cro. 70. Lord Grey’s case cited, 
< Leon. 114, Case, 156. 


INFORMATION. 


(And see ante, Evidence, pi. 10,12, 
13; Libel., B.; Smuggling, pi. 1; 
Variance, pi. 1, 46, 70; post. Prac¬ 
tice, M. (d). 

When the party appears upon a sum¬ 
mons upon an information lor an offence 
against the excise, the information 
must be read to him. It is not- suffi-: 
cient that the substance of the charge 
is stated to the defendant, he must have ! 
an opportunity of objecting to the form 1 
of the information. And for this omis¬ 
sion the court made absolute a rule for 
a certiorari to remove a conviction of 
selling cyder without a liceuce. lien 
v. Ifcrn, K. B. T. T. IK 19. 

Walton for the crown, Manning for 
the defendant. 


'NSURANCK. 


G. Warranties. 

G. (c) Neutrality. 

A warranty to carry a French licence, 
is not satisfied by proof of a licence bear¬ 
ing the signature of Napoleon and coun¬ 
tersignature of his minister, received by 
the captain from his owners, at Dantzic, 
but not shown to have come from a 
French authority. Everlh v. Tunnu, 
1 Stark. 508. Ellenborough, C. J. 
1816. 

But the papers having been seized in 
a French port, and detained a month 
without objection, they were presumed 
to be genuine.. Ibid. 


INTEREST OF MONEY, 


“ II convient que la loi fixe un in¬ 
terest, mais e’est pour les cas seulement 
ou il est dft sans qu’il y ait eu de con¬ 
vention prealable, comme lorsqu’ un 
jugement ordonne la restitution d’une 
somme ftvee les interets. 11 me semble 
que ce taux doit etre fixe par la loi au 
niveau des plus bas interims payes dans 
la soeietfc, parneque le taux le plus bas 
est cclui des emplois les plus 'sfirs. Or 
la justice peut bien vouloir que le de- 
tenteur d’un capital le rende, et m&me 
avee les int&rets; mais pour qu’il le 
rende, il faut qu’elle le suppose encore 
entre ses mains, et clle ne peut le sup- 
poser entre ses mains qu’autant qu’il 1’ a 
fait valoir de la maniere la moins ha- 
sardeusc, et par consequent qu’il en a 
retire les plus bas de tous les interfits.” 
.1. U. Say, Traite de l’Economie Politique 
l.ivre, 11. c. 8. s. 1.2d vol. p. Ill, 2d edi¬ 
tion, 1814, (p. 122, 3d edition, 1817.) 
But with unfeigned deference to the opi¬ 
nion of the author of this most lumi¬ 
nous and masterly publication, it is at 
least questionable whether the creditor 
ought not to recover according to the 
inconvenience which he has sustained 
in being deprived of the use of his ca¬ 
pital, without reference to the advantage 
reaped by the detaining debtor. The 
reasoning of Say .is, however, in some 
degree, still applicable. For should 
the creditor urge that he could have 
^obtained that than the lowest rate of 
interest, the answer would be, the. 
means resorted to for the purpose of 
increasing that interest might, according 
to the above principles, have involved 
the loss of the principal. 

The present observations are offered 
merely lor the purpose of pointing out the 
confusion which has arisen and still ex¬ 
ists, in consequence of not attending to 
the original signification of the words 
interest and usury; between which the 
true distinction seems to be this:—The 
latter is a compCnsf.’ ion paid for the ad¬ 
vantage which a party derives or is sup¬ 
posed to derive from the use of the ca¬ 
pital which he hires; whilst the 
former is an indemnity claimed by the 

» Z 2 
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lender or other creditor, for the loss and 
inconvenience which he sustains. It is 
obvious that this definition has nothing 
to do with the modem legal notion of 
usury and interest, according to which 
the exaction of 6 per cent, by a lender, 
who has sacrificed as much in order to 
enable him to make the advance, though 
he ^receives strictly qvidsuA interest, 
is called usury, wnile 5 per cent, reserved 
by a person whose money would other¬ 
wise produce less, or perhaps be unem¬ 
ployed is legal interest. Without at¬ 
tending to this natural distinction, how¬ 
ever, it seems impossible to decide the 
question, or even to understand the ar¬ 
gument as to the lawfulness in foro con- 
acientue of exacting usury in respect of 
capitals advanced not for the purpose of 
being employed reproductively by the 
borrower, hut with a vierv tt> immediate 
unproductive consumption. 

The civilians an<| canonists, who as¬ 
sert the unlawfulness ofjisury under any 
circumstances appear to labour under 
another mistake. They consider a loan 
of money as the loan of a thine which 
is intended to he consumed |y the bor¬ 
rower in all casts, inasn^uchas he can 
derive no benefit from the mm advanced 
if he retain it in specie. The. fallacy 
teems to arise from not considering that 
where money is advanced for the pur¬ 
pose of being employed in trade, manu¬ 
factures, or agriculture, the coin otync§e? 

S aid by the lender are merely the' 
ium of transferring to the borrowed a 
certain portion of the lender’s capital, 
which, though it is seen only momen¬ 
tarily under the form of money, conti¬ 
nues to exist under different shapes dur¬ 
ing the loan, and until it isjrestored to 
the lender with the stipulated proportion 
of its accretions ip the pecuniary form 
inwluch.it was advanced. 


1 committing him. Butt v. Cohant, Knt. 
] 1 Gow, 64. Dallas, J. 1819. 

Upon a special verdict, judgment was 
given for tne defendant. 1 B. & B. 
548. 

Semble, that notwithstanding the stat. 
31 Geo. 3. c. 46. s. 5. a secretary of 
state has the power of preventing those 
magistrates who are not visiting magis¬ 
trates from having access to state pri¬ 
soners. Rexv. Eaststaffi 1 Gow, 138. 
Park, J. Reading, 1818. 


LEGACY. 


A. bequeathes to B. 12001. and ap¬ 
points C. executor of her will. C. has 
sufficient assets, but does not pay the 
legacy to B. C. afterwards makes his 
will, by which he bequeaths to B. an 
annuity qfi 7001. and expresses it to be 
“ in satisj&ction of the debt or sum of 
15001.” but which annuity B. does not 
accept. Held that the 15001. is money 
had and received to the use of B., and 
may be recovered in that form of ac¬ 
tion^ Ann Gorton and another , executrix 
and executor, Sfc. v. Thomas Dyson and 
another, Executors, Sfc. 1 Gow, 78. 
Dallas, C. J. 1819. 

And the court refused a rule for a 
new trial on this point, 1 B. & B. 219. 


JUSTICES OF THE PEACE. 


A. Their authority. 

Smble, that a magistrate has the 
power of apprehending and of requiring 
bail of a libeller, ana for want of it of 


LIBEL. 


A. Civil action. 

A. (a) In what oases maintainable. 

Every unauthorized publication to 
the detriment of another, is, in point of 
law, malicious. Btown v. Croome, 5 
Stark. 297, 301. Ellenborough, C. J. 
1817. 

Consequently, an advertisement, re¬ 
flecting on the plaintiff's character; 
iSbugh inserted 'for the purpose of call¬ 
ing his creditors together for a legitimate 
purpose; provided the object could have 
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been accomplished without such a pub¬ 
lication, or in more guarded language. 
Ibid. 

And see ante. Libel, pi. 10,43-4-6. 

A paragraph in one newspaper charg¬ 
ing another with fraud, is actionable. 
Stuart v. Lovell, 1 Stark. 93. EUen- 
^orough, C. J. 1817. 

A defendant is not responsible for a 
libellous letter written by one who is in 
the habit of writing his letters of busi¬ 
ness, without proof of his having adopted 
the libel. Harding v. Greening, Holt, 
531. Gibbs, C. J. 1817. 

And the court discharged a rule for 
setting aside nonsuit, 1 Moore, 477. 


LIMITATION OF ACTIONS. 


A. In assumpsit. 

A. (a) From what time to be computed. 

Qumre, whether there is any limita¬ 
tion to an action for contribution against 
a co-ob'igor; see Brooke upon Stat. 
Lim. 15. cijed C. D. Temps. 611. 

A. (d) Where waved. 


A. (c) Evidence. 

It is no defence that the particular 
facts charged were communicated to the 
defendant by a third person. Mills and 
Wife v. Spencer and Wife, Holt, 533. 
Gibbs, C. J. 1817. 

And see Lord Northampton’s case, 
12 Co. Rep. 133; Maitland v. Gold- 
ney, 5 East, 426. 

Upon the general issue, the plaintiff 
cannot give evidence to disprove the 
truth of the libel. Stuart v. Lovell, 5 
Stark. 93. Ellenborough, C. J. 1817. 

But in another case it was said, that 
such evidence, though clearly admissi 
ble, would give liberty to the defendant 
to show the libel to be true. Brown v.* 
Croome, 5 Stark. 597. Ellenborough,! 1 
C. J. 1817. 

Nor can he produce other libels to 
show the quo ammo, unless the intention 
is equivocal. Stuart v. Lovell, ubi 
supra. 


B. Criminal prosecution. 


A bare acknowledgment of the debt 
is not sufficient. Lara v. Bird. Peake’s 
Evidence, 197, 1791. 

G. In ejectment. 

(a) From What time to be computed. 

A. being lessee in remainder, expect¬ 
ant upon the determination of a prior 
lease, dies intestate. Administration is 
not taken out until after the expiration 
of the first lease. 'As against a party 
claiming under A., the adverse posses¬ 
sion must be considered as commencing 
from the moment the first lease expired, 
and not from the grant of administra¬ 
tion. ' Fairdaim v. Little. Burrough, J. 
Salisbury Summer Assizes, 1818. 

_ - N. Where the statute once begun to 
run, no disability in a party to whom 
the right may devolve before the twenty 
years have elapsed, will impede the 
course of the statute; 4 Taunt. 826. 
Plowden, 347, 370; 4 T. R. 300,306, 
n.; 6 East, 80. 


B. (d) Evidence. , 

An allegation that a letter was 
written with intent to injure the prose¬ 
cutor in his profession cannot be sup¬ 
ported if the letter were sent only to the 
prosecutor. Rex v. Wegener , 1 Stark. 
543. Abbott, J. 1817. 

The charge should have been ofi^an 
intention to excite the prosecutor to 
break the peace. Ibid. 


LITERARY PROPERTY. 


D. Assignment op copyright. 

The acquiescence of the author in 
the publication of ihe work is not evi¬ 
dence of an assignment to the purchaser. 
Latour v. Bland and another, 5 Stark. 
'385. Abbott, J. 1818. 
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Nor a receipt given by the author 
for money paid to him as the price of 
his copyrignt. Ibid. 


MISDEMEANOR. 

4; 

A. What shall be. 

A. (a) Conspiracy. 

To support an-action for a conspiracy 
in issuing a commission of lunacy, ma¬ 
lice and a want oi probable cause must 
be proved. On proof of a total want of 
probable cause malice may be implied ; 
but, although express malice be proved, 
some slight evidence of a want of pro¬ 
bable cause must be given'. Turner , 
Jiart., v. Turner and Others , 1 Gow, 50. 
Dallas, C. J. 1818. . 


NATURALIZATION. 


A. Distinction between Denization by 
Letters Patent and Naturalization 

by Parliament. , * 

• * 

, 1 •* 

In an action depending in the French 
courts between J. L. P. Brunet and a 
British officer of high rank, the ques¬ 
tion was, whether Brunet, by accepting 
letters of denizatio^ iipEngland, (though 
he had since .rctumed io Frarfce,) had so 
far lost the rights of a French citizen as 
to be incapable of suing a foreigner upon 
a cause of action arising out ol France. 

The Code Civil contains the following 
provision (a):— 

“ Laqualite do Franis se perdra, 1", 
par Ja naturalisation ucquisc en pays 
ctranger; 2", par '.’acceptation non 
autoriscc par lo roi do functions pub- 
liqucs conferees par un gouvernement 
ctranger; 3“enfin par tout etablissement 
fait en pays ctranger sans esprit dc re- 
tour. 


“ Lcs ctablissemens de commerce ne 
pourront jamais elre consideres comme 
ayant ete faits sans esprit de Tetour.’* 

Upon the construction of this clause, 
the Cour de Cassation decided that the 
letters of denization did not amount to a 
“ naturalisation acquise en pays etran¬ 
ger.” The court considered the deni¬ 
zation as an imperfect and incipient na¬ 
turalization, founding their judgment 
upon an opinion produced from Eng¬ 
land, stating, that no “naturalization” 
could be obtained in that country with¬ 
out an act of parliament. 

The importance of the question will, 
it is presumed, excuse the introduction 
of the following observations. 

The word “denizen,” in its proper 
and original sense, served to distinguish 
the persons horn within the allegiance 
of the King of England from foreigners. 
Sometimes, though less frequently, it 
was applied to the natives of a borough, 
&c. possessing certain privileges and 
franchises,from which strangers, though 
English subjects, were excluded. 

The word denization signifies a grant 
of the quality of natural subject, which, 
by the laws of England, the king alone 
has the right to confer. 

It*is true, that in a more modern and 
loss proper sense, the word “ denizen” 
has been used to designate a foreigner 
who has become a subject by letters of 
denization; in which latter sense, the 
word denizen is now used in common 
language and in acts of parliament. In 
ordinary conversation, the word “ de¬ 
nizen,” in its proper signification, is 
become obsolete, if that term can he 
applied to a word, which, in ordinary 
conversation, occurring in England, was 
at no period likely to suggest itself to 
the mind of the speaker. 

By obtaining letters of denization 
the foreigner acquires the rights oi 
one who is horn a subject, and con¬ 
tracts the same obligations. But the 
King of England has not the power of 
granting to any even of his own sub¬ 
jects, privileges which would preju¬ 
dice the rights of other subjects. 
Letters patent of denization, therefore, 
cannot possess a retrospective operation, 
or ’disturb any rights already vested in 
third persons. On this account, Brooke, 
C\ J. says, “ Nota pro lege anno, 3G 


(.i) An. 17. 



. NATURALIZATION. 


H. 8. that if a foreigner come to England 
and bring his son with him, who was 
born beyond the sea, and is an alien as 
is his father, there the king cannot, by 
his letters patent, make the son heir to 
his father nor to any one else, for he 
cannot alter the laws by his letters patent, 
nor in any way exrept by parliament, 
for he cannot disinherit the right heir 
nor disappoint the lord of his escheat (a).” 

. Where such a retrospective operation 
is desired it is necessary to apply to 
parliament, who, in naturalizing a fo¬ 
reigner, must be considered not as ad¬ 
ministering the law but as dispensing 
whh it, o ’rather as making anew lawpro 
hac vice. Besides which, as every act 
of parliament is presumed to include the 
consent of the whole nation, those who 
would have inherited or who might have 
entered pro defcctu haeredis if the 
neutralization had not been effected, 
are not at liberty to consider them¬ 
selves aggrieved oven by the operation of 
a law which places the psply in the 
same situation as if he Haft been ac¬ 
tually horn in this country. This 
induced the Court of C. 1*. to de¬ 
clare, “that an act of naturalization is 
not to be extended by equity, since it 
carries with it somewhat of injustice, 
inasmuch as it may have the effect of 
disinheriting natmal subjects.” And 
the Chief Justice, Sir O. Bridgman, 
added, “ th it such a kind of naturaliza¬ 
tion is e< utrary to the systems of other 
states in Ft '.nee, where those who are 
naturalized cannot enjoy the same privi¬ 
leges (b). 

The distinction between naturaliza¬ 
tion by act of parliament and deniza¬ 
tion by letters patent is expressed in a 
few wouls in an argument in Carter, 
109. “ Naturalization is an adoption, 

by means of which a foreigner ac¬ 
quires, by right of birth, all which an 
Englishman can claim. Naturalization 
acts from the time of birth; but deniza- 

(a) Bro. Abr. tit. Denizen et Alien, pi. 0. 

(b) Collinfrwoody.Pays, 1 iiid. 107. In this 
case it was decider!, that even an act of parlia¬ 
ment was not co-extensive in its operation, 
with actual birth ; since the former, before the 
union, only made the party a natural subject in 
that state, (<*. g- Ireland) in which ihfe act 
passed, leaving him an alien in the other two, 
(England and Scotland-) 


359 

tion does not begin to be in force except 
from the datd of the letters patent.” 

In another case it is said, that “ na¬ 
turalization is always made in par¬ 
liament and is perpetual, for if a man be 
naturalized for one hour he is so for 
ever (c).” 

It would indeed be a contradiction to 
maintain tjjat naturalization by act of 
parliament has reference to the moment 
of the party’s birth, and yet that it can 
be limited to a single hour. On the 
same principle, a release given by a cre¬ 
ditor to his debtor is absolute, even 
though it purport to be available only 
for a limited period, or to be on con¬ 
dition. 

But, as letters of denization do not 
proceed upon this fiction of making a 
person a subject from the time of tils 
birth, they are capable of admitting re¬ 
strictions ; and, it is possible to imagine 
such restrictions to be imposed upon 
the grant as to confer only in an incom¬ 
plete manner, the quality of a British 
subject. But though such a case may 
be supposed, it does not appear ever in 
fact to have existed. 

It is required by statute (32 H. 8. cap. 
16. s. 7.) that in all letters patent of de¬ 
nization a clause be inserted, importing 
tbat they-shall be void, if the party en¬ 
gages, in any unlawful tTade, or does not 
obey the laws of the realm. But this 
appears to be merely in terrorem. 

If. an alien be made a denizen, end 
the letters of denization have a proviso, 
(as is usual in such charters) that the 
denizen shall do his liege homage, and 
that he shall be obedient and observe 
the laws of the realm,' this proviso does 
not amount to a condition, for, although 
lie never* does homage, and does not 
obey the laws, this shall not make the 
denization void, for if he does not ob¬ 
serve the laws he shall suffer the penal¬ 
ties which they impose (d).” 

Denization, therefore, appears to be 
a perfect prospective naturalization. 
The only difficulty in the question seems 
to arise from the peculiar mode in which 
the latter word is used in English juris- 

(c) Umifrey v. Dixon, 2 Rolie’s Rep. 95? 
Cco. Jut.539. 

(d) I Roll. Abr. 195- Pasch. 8 Jac. in Scac- 
caiio , Vaseline Manning's case- 
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prudence. The English constitution 
has always regarded the power of 
adopting new members into the state as 
an inalienable prerogative of the crown; 
and, strictly speaking, the exercise jpf 
this right by the king alone by his let¬ 
ters patent of denization is the only 
mode of adoption which the la4r recog¬ 
nizes. When a man is naturalized by 
act of parliament, in addition to that 
denization which die king confers at the 
moment the royal assent is given to the 
bill, he obtains some collateral advan¬ 
tages by a new law made pro re nata, to 
which, under thejexisting laws, he could 
not through any means attain. These 
advantages thus b <uned emanate from 
the same authority, which, by a similar 
though less usual exercise of its power, 
may declare the city of Quebec to be 
f art of the County of Middlesex. 

A person who .has obtained letters 
of denization has at all times been con¬ 
sidered as enjoying the same rights, pri¬ 
vileges, and immunities and as contract¬ 
ing the same obligations os a natural 
bom subject (e). 1 

(e) Thus in Nichols v. Nichols , Plowften, 
482-3, it is said, “ the Lord Dyer cited a ‘case 
Which he said was in Frowick’s reading, and wte 
thus:—A man makes a lease for years, of laud, 
to an alien, upon condition that If the alien! 
pays to the lessor such a sum of money during! 
the lease, then he shall have the fee, and afieiw 
wards the king makes him a denizen, and after 
that he pays the money, and all this ittttttris 
afterwards found byoffic& in this case, begaid, | 
that Frawick was of Opinion, that tl#'lisgi 
should have the fee. But, (with submission)! 
says this very learned reporter, it seems to me 
(hat the law is not *o ; for, when the condition 
was, that upon the payment he should have the 
fee, the fee shall litifvest until the payment; 
for, although the cdbdhion shall have relation 
to the livery for the avoiding of incumbrances, 
yet, as to the vesting of the fee, iflhould only 
have relation to the tope of the payment; for 
the condition was, that if he paid the'money, 
then he should have the fee, and he could not 
have the fee before; and. then, when the fee 
vested in him, he was a natural'subject, and 
had capacity to take as a subject, bo that the 
time when the condition wot made, is not so 
much to be regiuded as the time when the fee 
vests, and when it vested in that case, the les¬ 
see was capable as a subject.” 

By 43 Geo. 3. cap. 155. sect. 21. aliens, 
V. who are the domestic servants of natural bom 
subjects, denizens, und person* naturalized, are 
exrmted from the operation of the Alien Act, 
and the 3Ktl» section in like manner classes de¬ 
nizens with natural born subjects and persons 


B. Authority. 

A person convicted of a crime by a 
court of competent jurisdiction is sen¬ 
tenced to pay a fine, and is committed In 
execution until that fine be paid. Al¬ 
though the officer to whose custody he 
is commuted voluntarily permit him to 
escape before payment of the fine, yet it 
is afterwards his bounden duty to retake 
him. Hull v. Jones, Esq., 1 Gow, 91). 
Dallas, C. J. 

C. Privileges. 

C. (a) As defendants. 

A gaoler receiving and detaining a 
person under the warrant of a magis¬ 
trate, is intitk-d to the protection ofWie 
54 Geo. <*>. c. 44.; and, therefore, on 
producing and proving the warrant un¬ 
der which jito detention was made, it is 
inimateria Wnether or not the magistrate 
had jurisdiction to grant it. Unit v. 
Newman , 1 Gow, 97. Dallas, J. 1819. 
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A. What shall be a partnership. 

A. (b) With respect to strangers. 

Si margarita tibi vendenda dedero, 
ut, si ca decern vcndidisscs, redderes mihi 

naturalized, placing them as before in the mid¬ 
dle. 

The registry acts require the party applying 
for a register to swear that lie is bonk tide a 
subject of Great Britain The form of the oath 
then goes on to negative that the party bus 
taken the oath of allegiance to a foreign state, 
or, if he has taken such oath, to state that he 
is since become a subject by letters of denization, 
or by naturalization by act of parliament. 
Thus a denizen who has taken the oath of alle¬ 
giance to a foreign power must swear that he 
has since become a subject by denization, but 
as nothing is said respecting denizens who have 
not taken such oath, it follows that they must 
swear simply that they are bonk fide subjects. 
If this were not so, denizens who bad taken the 
oath of allegiance to a foreign power, would be 
placed on a better footing than those who had 
not 
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decern; si plum, quod ease edit tu ha- 
btfes: mihi videtur, si ammo contrahenda 
societatis id actum .sit, PRO SOCIO esse 
actionem; si minus, prescripts verbis ; 
Dig. 17, 2, 44. In this passage the 
animus contrahenda societatis appears to 
be opposed by Ulpian merely to a volun¬ 
tary gift of the contingent profit, made 
without reference to any beneficial ex* 
ertions on the part of the person effect¬ 
ing the sale; see Pothier, TraiU du 
Contrat de Snciete, chap. 1. sect. 3. num. 
13. A distinction of a nearly similar 
nature is made by Julian; Dig. 17, 1, 
62. In the ease of Benjamin v. Porteus, 
2 II. Bla. 591, the broker, who was to 
keep for himself whatever he could get 
beyond a certain price, as a reward for 
his trouble, was, however, considered 
by Ileath, J. and llooke, J. against the 
opinion of Eyre, C. J. as a competent 
witness for his employer. And sec ante, 
Appendix, Bankrupt, C. 

B. A«t of co-pahtnej^ in what 

CASES BINDIJfSr 


PRACTICE. 

- ♦ 

E. Notices. 

E. (c yMffcci of notice to produce papers . 

Affer a^jptice to produce a lease and 
a nonsuit on the trial of the cause, the 
defendant assigns the' lease without the 
privity of his attorney on record. A 
second action is afterwards brought, and 
another notice to produce the lease is 
served upon the attorney, who informs 
the person serving the notice that the 
lease had been assigned, and that the 
assignment was made without his pri¬ 
vity. The plaintiff being acquainted 
with the place of the defendant’s resi¬ 
dence : held, tliat ft was incumbent 
upon him to have inquired of the de¬ 
fendant, in whose possession the lease 
was, in order to render secondary evi¬ 
dence of its contents admissible. Knight 
v. Martin , 1 Gow, 103. Dallas, C. J. 
1819. 


A ‘pledge by one partner of partner¬ 
ship property will bind his co-partners, 
although the pledge is made without 
their privity and consent, provided the 
pledgee had no notice that the property Jwhich 
was joint property, and there be no iraud 
in the transaction. Raba and Robles v. 
Ryland and another, 1 Gow, 135. Dal 
las, C. J. 1819. 


PEERAGE. 

See auto, Practice, pi. 78. 


Simble, that where the plaintiff serves 
the defendant with notice to produce an 
instrument in his possession under 
both parties claim the same in¬ 
terest, it is not necessary for the plain¬ 
tiff to. prove the execution of the instru¬ 
ment by the testimony of the subscribing 
witness: aliter, wheretheir interests are 
Adverse. Knight%*Waftin t 1 Gow, 26. 
Dallas, C. J. 1816.“, 

And see ante, PRACTICE, pi. 44,45. 
Pearce v. lIooper#$ Tfftknt. 60. 

£■ ** 

H. ^Putting off trial. 


A. Pleaded in abatement. 

See Wade v. Birmingham, post. Ap¬ 
pendix, Practice, H. 

And see 19 Ass. pi. 14.; Co. Litt. 
16b.; 1 Tho. Co. Litt. 250.; 7 Co. 
Rep. 15.; 9 Co. Rep. 31 a, 49 a.; Sir 
Richard Vemey’s case, Skinner, 432. 
The King and the Earl of Banbury, 
Skinner, 517. • 


In Iremonger v. Hunt, coram Wood, 
B. Winchester Lent Assizes, 1810, the 
defendant moved to put off the trial on 
an affidavit made by himself, stating, 
that the action was brought for a tres¬ 
pass, in sporting over land in the pos¬ 
session of the plaintiff, that the de¬ 
fendant had a clear right of sporting 
there, that A. B., a material witness 
to establish such right, was unavoid¬ 
ably absent, having been subpoenaed 
to attend the trial of the defendant and 
others, for a conspiracy at the York As- 
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sizes, and that the defendant had plead¬ 
ed the general issue only. The appli¬ 
cation was refused, on the ground that 
the evidence%f A. B. could not be ma¬ 
terial on the issue' joined, and that the 
necessity of attending at York, where 
the business would not commence till 
Monday, the 13th, the commission day 
being on Saturday, the 1 Hildas riot a 
-sufficient excuse for the absence of a 
witness from Winchester, where the 
commission day was the 28th February. 

If a plaintiff means to use a counter 
affidavit, he must produce it before he 
shews cause, ibid. 

To an action b-ought by the execu¬ 
tors of the recoveree of an Irish judg¬ 
ment, the defendant pleaded in abate¬ 
ment. “And Edward Birmingham, 
Lord Birmingham, Baron of Atiienry, 
in Ireland, against whom the plaintiffs 
have issued their original writ by the 
name and addition of E. B. Esq., in his 
own proper person, comes and says, 
that the said baron sued as aforesaid, be¬ 
fore and at the time of the issuing out of 
this original writ in this cause was and 
still is Baron‘ of Athenry, in Ireland 
aforesaid. And this the said baron sued 
as aforesaid is ready to verify. Wherefore 
he prays judgment of the said writ, and 
that the same may be quashed;* &c.” 

Replication. Cassari non. “ Because 
they say that the said defendant, at the 
time of the issuing out of the said ori¬ 
ginal writ was not Baton of Athehty, as 
Ihe said defendant has above in his said 
plea alleged. And this the said plain¬ 
tiffs pray may be inquired of by the 
country, &c.” 

The paper book was delivered on 5th 
Feb. 1820, ^with notice of tpal at the 
K. B. Sittings at Westminstcr.taftcr Hi¬ 
lary Term. On the 9th, Chitty ob¬ 
tained a rule to shew cause why the 
trial should not be postponed till the 
sittings after Easter Term. <• This was 
moved for on an aflidavit made by the 
defendant and his attorrfoy, H. Soiree. 
The defendant states, that in order to 
establish his defence, it will, as he is 
advised, &c. and verily believes, beneces- 
sary to bring witnesses from Ireland, 
ana obtain much evidence from public 
records, parish registers, and other do¬ 
cuments there, without which he is ad¬ 
vised} &c. that he cannot safely proceed 


to the trial of this cause, especially as 
this deponent is advised, &c. that he 
cannot safely proceed to trial without 
the testimony of Sir William Betham, 
Knt., Ulster King at Arms, and prin¬ 
cipal Herald of all Ireland, and Deputy 
Keeper of the Records in Birmingham 
towr, who is now in Ireland, and can¬ 
not, as this deponent verily believes, 
consistently with his the said Sir W. B.’s 
official duties, at this time come to Eng¬ 
land, nor can this deponent safely pro¬ 
ceed to trial without the production by 
the said Sir W. B., of certain national re¬ 
cords, kept in the said Birmingham towr, 
in the castle of Dublin, which records 
will not, as this deponent is informed 
and believes, be intrusted to the care of 
any other person than the said Sir W. 
B. That he purposes to leave London 
to-morrow, and to proceed forthwith to 
Ireland, for the purpose of collecting 
the needful evidence in support of his 
defence, but that it will not be possible 
to be prepared for trial at the time for 
which notfce of trial has been given. 
That he expects, &c. he shall be able 
to obtain the attendance of the said Sir 
W. B. and the production of the said 
documents and other necessary evidence 
for the trial of this cause for the sittings 
after next Easter Term.” The depo¬ 
sition of Setrce merely staled, the deli¬ 
very of the paper book with notice of 
trial. 

On the last day of term, cause was 
shewn against the rule by Manning, 
who urged, that the defendant, after 
suffering a judgment to pass against 
him in Ireland, by the name of K. B., 
Esq. had no right to require that the 
executors of his creditors should try a 
question of peerage, and that a party 
who puts in a plea iu abatement should 
be prepared to establish suen plea, and 
not occasion further delay by such an 
application as the present. He stated 
that he had other objections to make, 
but was stopped by the court, who, 
asked Chitty whether his affidavit stated 
that the peerage had devolved on the 
defendant subsequently to the judgment 
obtained in Ireland. He admitted that 
this was not sworn, hut stated from his 
own knowledge that the fact was so, and 
that, from the form of the judgment, it 
appeared to be on a warrant of attorney. 
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The court then desired Chitty to direct 
his argument to the increased delay. 
On this point he contended that an ap¬ 
plication to put off a trial on account of 
the absence of a material witness was a 
matter of course. The court, however, 
said, that although there might be cases 
in which it would-be reasonable to post¬ 
pone the trial of a plea in abatement, 
yet that in general, where a party puts 
on the record a plea unconnected with the 
merits, be ought to be prepared with 
evidence to support it, and that the in¬ 
dulgence now prayed would be contrary 
to 1 lie spirit of ihe act of parliament re¬ 
specting dilatory pleadings and dis¬ 
charged the rule without costs. 


the other, a^d that, consequently, here 
a judge has no power to certify. As to 
the last objection, the learned judge said 
valeat quantum; and, having taken time 
to consider the first point and refer to 
his notes, his lordship granted a certifi¬ 
cate; upon the taxation of costs, the 
defendants’ agent stated the second ob¬ 
jection vtihich had been taken, and the 
prothonotaries disallowed the costs of 
1 he proof. In the ensuing term, the 
court of C.P. refused to grant a rule for 
reviewing/he taxation. See 1 B. fit B. 
275. 

M. Tkial. 


K. Nonsuit. 

But in another case (see ante, l’nic 
lice, pi. 73.) the court refused to notice, 
at nisi prius, an objection to an indict¬ 
ment appearing on the record. Hex v. 
Souter , 2 Stark. 423. Abbott, C. J. 
1818. 

In Jltliins and others, assignees of 
Trcdgold, v. Seward and others, notice 
was given to dispute the trading, the act 
of bankruptcy, and the petitioning cre¬ 
dit. i*s debt. At the trial before Hoi 
royd, .1. at the Winchester Spring As¬ 
sizes, 1819, the trading and act of bank¬ 
ruptcy were admitted; the act of bank¬ 
ruptcy was contested, and upon an ob¬ 
jection te :ne sufliciency of the evidence 
on the ground that it appeared doubtful 
whether the trader was avoiding civil cr 
criminal process, the learned judge 
ruled that there was evidence of an act 
of bankruptcy to go to the jury. The 
plaintiffs were ultimately non-suited on 
the merits. The plaintiffs afterwards ap¬ 
plied to the learned judge at chambers, to 
certify that the trading act of bankruptcy 
and petitioningereditor’s dehtwere proved 
or admitted at the trial, ilis lordship 
l»eing attended by Lawes for the plain- 
tills and Maiming for the defendants, 
the latter urged that it could not be said, 
that an act of bankruptcy had been proved 
as it had been ruled, not that the evidence 
was sufficient to establish the fact, but 
that there was something upon which 
the jury might exercise their discre 
tion. He also objected that the statute 
speaks only of verdicts on the one side or 


M. (d) Jury. 

An information had been filed against 
Goodman and another, for importing 
foreign plate glass, without paying the 
duties. The cause was called on for 
trial at the sittings after Hilary Term, 
1M2U, before the chief baron and a spe¬ 
cial jury, but went off’ for default of ju¬ 
rors. in Easter Term, Walton moved 
to set aside the jury and strike another 
upon the following affidavit“ J. O. B. 
an officer in the service of the customs 
in the port of London, maketh oath and 
saith, that he has examined, in the Ex¬ 
chequer Office, in the Temple, the panel 
of the jury named in the above cause, 
and that he this deponent, the latter end 
of March last, and on the beginning of 
this present month, (April), made in¬ 
quiries at the stated residences of the 
persons named in the said panel as to 
the probability oCtheir attendance upon 
the trial of this formation at the sit¬ 
tings after the present Easter Term. 
And this deponent further ^ith, that he 
was informed/ and verily believes, that 
T. R., W. S., J. B., W. D., W. B., 
and M. W., being six of the said ju¬ 
rors, do (a) not reside at the respec¬ 
tive placed of residence set forth in the 
same panel, and arc not to be found, 
except M. W., who has removed to 
Bristol. That R. M., one of the said 
jurors, is in Scotland, in consequence of 

(a) Statu turn cst do cctc-ro quod— tempore* 
smuruunitionis lufinui vcl in putria non conuno- 
rauk'H non ponautur in juratis vcl mi non bun 
assists. Westminster, 2(13 lidw. f.) cap. 38. 
And mi' Uro. Alir. Jurors, pi. 40; P. N. B. 165. 
11; Ibid. 166-U. 
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ill health, and his return tp England un¬ 
certain. That J. E. has been confined 
to his house the last twelve months by 
ill health; and his son stated, that one 
of the barons of this honourable court 
had dispensed with his attendance as a 
juryman. That J. C., one of the said 
jurors, stated himself to be exempt (a), 
being an Accountant-general in the 
Court of Chancery. That W.F.andT.D. 
two of the said jurors, stated that they 
should not he in London in May next. 
That J. R. and G. R., two of the said ju¬ 
rors, stated it was uncertain whether they 
should he in London in May next. That 
S. F. and W. T. t two of the said jurors, 
reside as stated in the panel, but are 
generally in the country, out of the 
county of Middlesex.” 

Walton said, he was aware that a si¬ 
milar application had been refused in 
The Kingy. Perry , 5 T. R. 453, but, in 
that case, there was an affidavit that the 
jurors were all alive and resident in the 
county.—R ulb Nisi. 

On a subsequent day. Hill shewed 
cause? 

The affidavit in. The King v. Perry 
was not at all relied upon, nor could it 
be, for that case was decided upon the 
authority of The King v. Franklin, in 
which it was held, by the Attorney-ge¬ 
neral himself, that the -crown is not 
within the 7 & 8 W. 3. c. 32., there¬ 
fore, that it could only have a venire ds 
novo where one lay at common' law, 
which, before verdict, was only for sotne 
defect in the original venire, or in the 
return to it; and it is not sworn that 
any of the jurors wri||e non-resident at 
the time the jury wasstruck. 

The proper remedy in this case is 
challenge, n any parties attend who are 
not qualified; ana to answer challenges 
twenty-four jurors are returned where 
twelve only are required;—add to which 
talesmen are always at hand ti. supply 
deficiencies. In the present case there 
is no ground for the application even 
upon the crown’s own shewing; for, 
subtracting the six who have changed 

(a) Qy. Whether an office exercisable in the 
county of Middlesex be an excuse for not serv¬ 
ing on a jury; since the distringas does not, as 
in country causes, render it even possible teat 
the trial should take place out of the county. 
SeeF.N.B. 147. A. 


their places of residence, the two who 
are ill, and the one who is exempt, still 
there is a sufficient number remaining 
to form a complete jury; for, with re¬ 
spect to the six who say they shall 
voluntarily absent themselves, it is 
not to he endured that anticipated dis¬ 
obedience to a rule of court and the 
king's writ is to be given as a reason 
why this court should change its course 
of proceeding. Upon this point, the 
uestion seems to be, whether these gen- 
emen shall obey the court or the court 
obey them; and who can say that if the 
court should order another jury to be 
struck, that it will be more convenient 
for other persons to attend than for 
these. If the private convenience of 
jurymen is to be made a ground 1 for ap¬ 
plications to the court, it might and 
would have little else to do than to at¬ 
tend to them. 

If this application is made in the fear 
of the non-attendance of jurors, the 
court will remember that parties have a 
much better opportunity of inforcing the 
attendance of jurors after a postpone¬ 
ment fot default of jurors than at any 
other time, because they may move to 
estreat their hues, which would ensure 
a punctual attendance when the case 
came on again. 

Enquiries like those of the deponent 
ought to be discouraged, because they 
tend to bias the minds of the j urors in fa¬ 
vour of that party which appears willing 
to dispense with their attendance, ana 
against that party which feels it neces¬ 
sary to compel them to do their duty. 

Walton, m support of the rule. 

It was shewn by the affidavit in sup¬ 
port of the rule, that it was next to im¬ 
possible a jury could be obtained upon 
the present venire; and he was not 
aware that the 7 & 8 W. 3. could be 
used to place the crown in a worse si¬ 
tuation than a subject would be under 
similar circumstances. Such an appli¬ 
cation of that statute would, in fact, 
have a tendency to defeat the ends of 
justice. It had been said, on the other 
side, that if jurors did not obey the 
summons of the court, their fines might 
be estreated; but how was that possible 
in the present case, when it was dis¬ 
tinctly shewn that some of the persons 
named in the panel did not reside at 
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the places stated;—if then they could 
not he found for the purpose of sum¬ 
mons, Jiow could they be got at for the 
purpose of fining them for a disobedi¬ 
ence to the summons. They were, in 
short, nonentities. The names appeared 
in the panel, but there were no persons 
answering to those names; and how 
could the crown, consistently with a due 
regard to the ends of justice, be pre¬ 
cluded from the usual remedy, in all 
cases under such circumstances, between 
subject and subject. 

Richards, C. B. It is clear that a 
sufficient number of jurors cannot he 
brought into court upon this venire, out 
of which to form a jury for the trial of 
this issue. The law requires that twen¬ 
ty-four should present themselves, to 
allow for objections which may arise at 
the time to individual jurors, and the 
affidavit sets forth that there are only 
fifteen persons on the panel who could 

{ iresent themselves, some of whom will 
>e in another part of the country at the 
time. Attorney General v. Goodman 
and another, Exchequer, E. T. 1820. 

M. (e) Verdict. 

(And see'post, N.) 

Where the declaration contained 
thirty counts on fifteen bills of exchange, 
the court refused to compel the plaintiff 
to select tie counts on which to take his 
verdict. Ferguson and others v. Clarke , 
2 Stark. 44*. Best, J. 1818. 

The court will reject illegal evidence, 
although both parties agree to admit it. 
Shaw v. Roberts and others , 2 Stark. 
455. Abbott, C. J. 1818. 

M. (/) Counsel. j 

Upon the trial of A. B. and C. for a 
conspiracy, where, after the case on the 
part of the prosecution is closed; C. 
onlj calls witnesses and examines as to 
conversation between himself and A. 
The counsel for the crown may dross-ex¬ 
amine such witnesses as to any otheT 
conversation between A. and C. though 
the evidence chiefly affect A. Rex v. 
Kroehl and others , 2 Stark. 343. Ab¬ 
bot, .J, 1818. 


N? New trial. 

(a) For defects apparent on the record. 

Where, on account of a defective 
finding, a venire facias de novo is award¬ 
ed, whether the new jury are to inquire 
all de novo, or merely the point which 
was omitted, is made a query by the re¬ 
porter in M. 18. E. 3 fo. 50. pi. 56. 
But the counsel who prayed the venire 
de novo appear to have considered it as 
restricted to the point omitted. This 
query has been magnified into ** semble 
that they must inquire all de novo,** 

2 Roll. Abr. 721; 24 Vin^Abr. 468. 
But in M. 9. H. 4. fo. 7. pi. 20. it was 
said by Gascoigne, C. J. that ** if an in¬ 
quest be good in part and in other part 
not, it shall be inquired de novo as to 
the part which was badly found; and 
as to the part which was good it shall 
stand." Quod affirmatur per totam 
curiam, S. C. cited Fitz. Enquest, pi. 33; 
Bro. Enquest, pi. 98; Bro. Verdict, pi. 
89. Two subsequent cases, however, 
seem to be at variance with this decision, 
in ejectment against husband and wife, 
the jury found the wife not guilty, and 
as to the husband, returned an insuffi¬ 
cient special verdict, upon which a ve¬ 
nire de novo was awarded. The second 
jury found both defendants guilty. And 
it was held that the second verdict 
should stand; for the record and issue 
being entire, the first verdict was insuffi- * 
dent in all and void. Langley v. Payne , 
Cro. Jac. 627. 1 2 Roll. Abr..469, pi. 

18. In the report in Rolle, it is stated, 
that “ the clerks said that it was their 
course to grant tBe venire facias for the 
whole .” And in' Lord Sheffield’s case 
in the Esrhequqfc 2 Roll. $br. 469. pi. 

19. it was held, that “ where there are 
several issues joined, and the jury find 
any of them well and directly, and as to 
the others, find a special verdict, which 
is imperfect, a venire facias de novo 
shall be granted for the whole, and the 
jury, upon this, may find contrary to 
their first finding." 

0. At udavits. 

And see table of contents and index, 
tit. Affidavit. 

N. On the last day of Trinity Term, 
1819, the court of K. B., on the motion 
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of Manning, referred an affidavit to the' 
master for scandal and impertinence, in 
which the deponent had unnecessarily 
set forth a letter from himself, charg¬ 
ing an attorney of the court with mis¬ 
conduct, in coarse, offensive, and gene¬ 
ral terms; and the deponent having 
abandoned a rule obtained on this affi¬ 
davit, calling on the attorney to pay 
over a large sum of money, the court 
granted a rule absolute in the first in¬ 
stance. 

Court allowed a rule to ?tand over 
after cause shewn to give an opportu¬ 
nity of ma^ng an,affidavit, that appli¬ 
cation was made on behalf' of bail. 
The affidavit to stay proceedings was 
made by one of the bail. Neuman v. 
Priddle, K. B., 6th February, 1818. 


SHERIFF. 


C. 1,1.41ULITY. 

C. (a) To the creditor. 

In an action against a sheriff 1 for a 
false return of nulla Iona , it is sufficient 
for him to shew that before execution 
executed a writ of error was allowed, 
although the levy was made, before no¬ 
tice of the allowance, since the writ of 
error operated as a - supersedeas from the 
time of its allowance. And notwith¬ 
standing the levy was made before no¬ 
tice of the allowance, yet the return of 
nullabona is unobjectionable, since after 
the allowance the levy could not legally 
have been made. Cl eg horn v. Dcsavges 
and another , 1 Gow, oo. Dallas, C. J. 
1818. 



A. Ownership. 

c 

(a) Haw acquired. 

If B. sell a ship belonging to A. and 
promise to account to him tor the pro¬ 


ceeds, and pay the balance due, on the 
footing of the account to be rendered; 
A. may (notwithstanding the afeip re¬ 
gistry acts,) maintain an action founded 
on such promise, although 11. is the sole 
registered owner of the ship. Prouting 
v. Hamond, 1 Gow, 41. Dallas, C. J. 
1818. 

G. Liability of owner. 

(b) For repairs, stores, Spc. 

To charge the owners of a ship with 
money advanced to the captain in a fo¬ 
reign country, the plaintiff must shew, 
that it was necessary to liorrow the mo¬ 
ney, and must prove the actual applica¬ 
tion of it. Bogle and another v. A tty, 
1 Gow, 50. Dallas, C.J. 1818. 

K. Wages. 

A purser’s steward, on board one of 
Ins majesty's ships, cannot recover 
wages from the purser upon an implied 
contract, for his services as such on 
board the ship. Carter v. Hall, 2 
Stark. 361. lillenborougli, C. J. 1818. 


STAMPS. 


B. Agreement. 

After a contract for the sale of goods, 
a fresh agreement is made in writing, 
to cancel the former contract, and for 
the future delivery of the goods upon 
different terms. The second agreement 
relates exclusively to the sale of goods, 
and does not require an agreement stamp. 
Whitworth v. Crockett and another , 2 
Stark. 431. Abbott, C. J. 1818. 

D. Bills and notes. 

An unstamped note may be shewn to 
the jury for the purpose of ascertaining 
a collateral fact. Gregory v. Fraser, 3 
Campb. 464. Ellenborough, C. J. 1813. 

Ace. Rex v. Inhub. of Pendleton , 15 
East, 449, 55. 
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E. OtllER INSTRUMENTS. 

* 

A policy containing a warranty to sail 
on or before a given day, may be al¬ 
tered, pending the risk, by a memoran¬ 
dum whereby the underwriters, in con¬ 
sideration of a further premium, agree 
to cancel the warranty, and to make a 
return of the additional premium if the 
ship sail with convoy. Ridsdale and 
others v. Shedden, 4 Campb. 107. El- 
lenborough, C. J. 1814. 

An affidavit defective for want of a 
title may be intitled and re-sworn with¬ 
out a fre*h stamp. Prince and others v. 
Nicholson , executor, C. P. M. T. 1813. 
MSS. 

S. C. not S. P. 5 Taunt. 333; 6G5; 
and 1 Marshall, 70, 280, 401. 

And sec Anon, 3 Taunt. 469. 


STATUTES. 


B. Points on particular 

STATUTES. 

11. (hh) 11 Geo. 2. cap. 19. sect. 3 Sf 4. 

(Landlord and Tenant.) 

The landlord may proceed by action 
or by complaint before a magistrate for 
the double al lie for aiding and assisting 
in the fraudulent removal of goods, at 
his option, although the sum claimed be 
less than 501. Horsefall v. Davy, 1 
Stark. 169. Gibbs, C. J. 1816. 

And plaintiff may sue notwithstand¬ 
ing he may have first complained to a 
magistrate. .Ibid. 

And see ante, Action, pi. 87. 

B. (ii) 15 Geo. 2, cap. 3. sect. 5. 

(See ante. Bills and notes, pi. 1.) 

B. (kk) 46 Geo . 3. cap. 135. sect. 1. ; 

(Bankrupt.) 

Trover by the assignee of a jeweller 
against a pawnbroker. Though it should 
be proved that the bankrupt had pledged 
gold seals, &c. with the defendant, after 


an act of bankruptcy, but more tliau 
two months before the commission is¬ 
sued, the jury are not bound to infer 
that the defendant' 1 had notice that the 
trader was insolvent or had stopped pay¬ 
ment. Smith and, another, assignees of 
Tnjman v. Dobrce, Dallas, C. J. West¬ 
minster, 20th May, 1820. 


STOPPAGE IN TRANSITU. 

C. AT WHAT PERIOD. 

A. having entered goods in the books 
of the West India Dock Companjf, re¬ 
ceived two dock warrants or delivery 
orders in blank fpr them, which he de¬ 
livered to B. on a sale of the goads to 
him, and B. having sold the goods to 
C. delivered the dock warrants to that 
person, and C. employed D. as his bro¬ 
ker, to effect a sale of the goods, and 
delivered over the dock warrants, one 
of which was signed by C., but the 
blank intended for tho name of the 

I iurchaser remained, and D., after 
laving effected a sale on credit, de¬ 
livered the dock warrants to the pur¬ 
chaser, one of which (viz. the one 
in which the. blank for the name of 
the purchaser remained,) the purchaser 
deposited with E. as a security for mo¬ 
ney advanced on the faith of that war¬ 
rant ; held, that C. had no right to put 
a stop upon the goods in the event of 
the purchaser not paying for them, since 
the transfer of the warrant by D. his 
broker operated«as a constructive deli¬ 
very of the goods, so as to defeat C.’s 
right of stoppage in transitu. Keyset v. 
Susc, Sibeth, Edward Man, and James 
Man, the younger , 1 Gow, 58. Dallas, 
C. J. 1818.. 


T.JCES. 


Where a lessor covenants to allow 
land tax, the lessee can only deduct in 
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proportion to the rent, and not the 
whole that ia imposed oA the lessee; 
comnte amble. Whitfield v. Brand- 
wood, 1 Stark. 440. Abbott, C. J. 
1818. 


TENDER. 

A. Form op Tbnder. 

A tender of a bank-note in payment 
of a fractional sum is good, if the cre¬ 
ditor object to receive it merely on the 
i ground of the sum offered t6 be paid 
being less than the sum claimed, al¬ 
though the creditor is required to re¬ 
turn roe difference between the bank¬ 
note and the fractional stun. Saunders 
V. Graham , 1 Gow, 11]. Dallas, C. J. 
181P# * 


TRESPASS. * 


C. To REA I. PROPERTY. 

• C. (a) ir/tere it lies. 

A 

, Action of trespass. Demise of ,a 
me&uage with the appuitenances.—- 
For several years, the door way of 
one of the rooms on the "ground floor, 
formerly part of the house,' had beep 
bricked up. The walls 'of the 'room 
were wainscot only. The defendant 
had taken the brick work away and had 
fastened up the modern enhance. Scar¬ 
lett insisted that as the room Was within 
the external wails of the house, and had 
been formerly occupied with the house, 
and the lease had no exception, it passed 
as apart of the messuage. Abbo.t, C. J. 
said, ttjlid not matter how it was sepa¬ 
rated from the house, the lease passed 
more than ’the* rooms usually oqcu- 

• pied with the house, and thanks bet tie 

• within the external walls was not roa2 

terial. Karslahe v. White, Abbott, 
■C. J, Sittings after Trinity Term, Mid- 
»<flesex, 1819; * 

Qu. Could burglarv there he chaiged 
as committed in a parrot the dwelling ? 


TROVER. 


B. Conversion by defendant. 

1 And see ante. Appendix, Statutes, 

B. (kk). 

' The hirer of goods, who sends then, 
to an auctioneer to be sold, is guilty of a 
conversion; and so is the auctioneer, 
who refuses to deliver them up unless 
the expense incurred be first paid. 
Loeschman v. Markin, 2 Stark. 311. 
.Abbott, J. 1818. 

In trovgr for a landau, proof of a de¬ 
mand of the landau and non-deliveiy 
in pursuance of it, is evidence of a con¬ 
version. Watkins, assignee of Moody, a 
bankrupt, v. Woolley, 1 Gow, 69. Rich¬ 
ardson, J. 1819. 

“ Trover will not lie where the party 
that hath thp goods hath them by a de¬ 
livery with a trust. As where I deliver 
my goods to a carrifi to carry foi me, 
an£ he doth keep, waste, or dispose of 
them ; there not tins action of the case, 
but another kind of action of the case 
lieth.” Mich. 9 Jac. B. R. JForme and 
Wall's rase, 1 Sheppard's Ahr. 122. 

Ibis decision, which is reported m 
nearly the precise woids used by the 
Lord C lnef Justice when he dnected the 
non-suit in Devereux v. Barclay (a) ap¬ 
pears to have escaped the notice of sub¬ 
sequent Wntets, and was, uufoii unatelv, 
not discovered till after the aigumcnt 
upon the motion for a now trial. 

The proceedings in court in Devereux 
v. Barclay, haVe been shortly repotted in 

2 B. & A. 701 (b). The nonsuit bad 
been directed upon the ground that 
the purchaser having delayed taking 
aw&) the oil for several weeks after the 
stipulated *time, the vendors must be 
considered as standing in the situation 
of warehousemen, ana that the delivery 
of the oil to Dale by the defendants 
having been by mistake, such delivery 
U»s not evidepce of a conversion. 

* * Take court afterwards set aside the 
dvisuit chiefly on the authority of 

^(n) Ante,293, Trover, pi IP. 

*(b). From the report in 2 B. ft A it aright be 
inferred, that the second parcel of oil was sold 
as “ dark Sperm oil." This was not the ease, 
though the second parcel was, in feet, darker 
than the hist 
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Yaui v. Harbottle and Samuel v. Darch, 
ante, 21^1, Trover, pi. 18. 

In tHRtc cases, a carrier, who had been 
intrusted with goods by A., afterwards, 
upon B.’s claiming such goods lo be¬ 
long to him, delivered them to B.; and 
it was held, that such delivery to B. 
was evidence of a conversion in an 
action brought bv A. 

Manning, in shewing cause, attempt¬ 
ed to distinguish that case from the one 
before the court, in this respect, that in 
Yanl v. Harbottlc, the defendant had 
delivered the goods to B., upon a claim 
made bv him, in opposition tQ the title 
of A. lie had, therefore, taken upon 
himself to exercise a jus tfuiponmdi 
over the property, inconsistent.with the 
title of A. He intended to 1 deliver to 
B. and had made the delivery to B. not 
from any mistake, iu supposing he had 
acted on behalf of A. He had merely 
mistaken the right of B. In that case, 
therefore, it was adjudged that a de¬ 
livery to B., in opposition to the better 
title of was, as against A., a conver¬ 
sion, to which bona tides of the defend¬ 
ant’s mistake as to the legality of B.’s' 
claim furnished no answer. But in the 
princij'dl case, the defendants never 
noted in opposition to Collinson’s title, 
and never intended to deliver the goods 
to any other person; and the delivery, 
which was set up as a conversion, 
as against < -ollinson, was intended by 
the defendant *o be a delivery to hin|, 

and an adoption of his title; for the do. unafrf is ***„**!,*„; thereby, without any 
h very had been mane under the. ulead &tflt on hi? pait,%e has ctasc.d to be possessed 
’ ' of the tldng'fltie. for example, you tell me 

your hoisu, uifd I send Fcter with a cote, by 
which 1 request you.to deliver the horse to 
Peter, Jlic. bearer of tLe note. * The note- is 
stolen, and the. thief presents himself to you, 
pretending that he is IVler, and you deliver thd 
horse to him, you afp,undoubtedly, discharge^ 


fore, here nof even an innocent assump¬ 
tion of a power of disposing of the-pso- 
perties. Sec 2 Bulstr. 312; Dr alee v. 
Shorter, ante, 294. A distinction si-, 
milar to the above is taken by the can¬ 
onists. Pothier, Traits dw Coutmt dm 
Manage, ntim. 309,310; 1 Phillimore’s 
Reports, 132, Wilson v. Broekla/. If 
the acceptor of a bHJ not payable to 
bearer, pay the amount to a person who 
falsely pretends to' be the owner or the 
owner’s ajjent, the payment will flat 
discharge the acceptor from* his fiabi- . 
lity to the true proprietor of the bill, 
^though the strongest grounds may 
have existed for giving credence to the • 
assertion. But- where the bailee of a 
specific chattel, acting bona fide, deli¬ 
vers it to a person, whom, upon appa¬ 
rently* good grounds, he believes to be 
the agent of tli.at'party who is in truth, 
the owner, the bailee is discharged (b). 

(b)' The engagement which the drawer bos 
contracted vim the bolder, nrtrl to whiefi the 
acceptor has acceded, is not debitum eerti cor¬ 
poris, but is debit mu generis sou quantitatis, 
viz. of a eoituin'sum expressed in the lull which 
the drawci bus undertaken shall lie paid at tly? 
place on which the bill is drawn. But there is 
■u great difference between dchita cgfti corporis 
and deli La generis■ seu qmn'itttlis. In debitn 
certi corporis the • thing due is at risk of the , 
creditor, and lire debtor is discharged,, when, 
without any fault on his pait, it hits ceased to be. • 
in his possession.* Fiom which it follows, that, 
if a debitor certi corporis delivers the thing due . 
t«i one whom 'he has'Teitgon to thtnk authorized 
by tin* creditor to receive it, though’the fadt"' 
turns out to bekithenvisc, such delivery is good, 


that Dale; the person to whom it was 
made, was Collinson’s servant, lie being, 
in trulh, the servant of Sturgis to yfchom 
Jtollinsim had sold the second parcel of 
^Sil(a). It. was ignorantia iacti, not 
merely ignorantia juris; 'if'i$rc was, 
therefore, no jus dixponendi ever in-J^ r0ul y HU * obligation to deliver the horse t6 tpe, 

, i i * i J f l i .r , . thPcni'Ki! tins dntv is a, debitum cttrli cornorisj 

tended to be exercised, but throughout’ 
the defendant had adopted-the title of 

Collinscn, and iuteuded to actjin furti _ _ T _ _ . ___ 

therance of it. The delivery’to *t)alep’J t ^ tvgp&:t to debitdgenerif, as of A siifoof 

■ . . t . .Jfi urid. ... ,«i__ __•,... 


was a mistake as to Dale’s ’employer, 
occasioned by the negligence of Coijiil- 
son and the plaintiffs, in not giving no¬ 
tice to the defendants of the different 
sub-sales; untilreceivingwhich, itisclear 
the defendants were justified in,treating 
Collinson as the owner. Townsend v. 
Inglis, ante, 310. There was,'there¬ 
in) See the last note. 


tifcnu.se this dnty is * debitum ,cerli corporis, 
which yoy LJVe paid Jh^ood" f:iith^t%< onci 
Whoiji you had' reu^rt-to.belieyc to, be^autSo- 
»ze4‘ by mfe to refleive ft.'; Jtjg hot the saiue 


rpon«y. - regard to these it cannot Ate 
said that the thin‘s *&uo is at the.visk of the 
creditor, inasmuch us it jandot precisely he 
detexmiqed what is -the thing v diie. For this , 
reason r though the debtor of &sum, of money 
should logo by an irresistible' force Hie coin that 
he had destined for the payment of this »uin, h» 
is not discharged from tnfe debt. \ 

For the same reason, payment-to apersoh, 
whom tile debtor, bonft tide, and wfthbubahy 

i a ' i * / . -<r • 


> - 
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Manning also urged that as the oil 
had neither been delivered nor paid 
for, both of which he contended were 
necessary to pass the property, the 
plaintiffs were, not in a condition to 
sue as owners. It was true that in 
many of the late cases it had been 
assumed that, where the statute of frauds 
did not interfere, the property passed 
by the bargain and sale; but these 
were cases in most of which the ques¬ 
tions of property did not fairly arise, 
the real question being, at whole risk 
the property styod; the answeT to 
which depend*' upon very different 
principles. ** It is an established prin¬ 
ciple,” says Pothier (a), “ that as soon as 
the contract of sale is complete, the 
thing sold is at the risk of the pur¬ 
chaser, even before delivery, so that if 
during this interval, it perishes without 
the fault of th*» vendor, the tendor is, 
discharged, whilst the purchaser is ne¬ 
vertheless still bound to pay the stipu¬ 
lated price. The discharge of the 
vendor, under these circumstqpces, 
from his obligation to deliver, de¬ 
pends upon another principle, namely, 
that every obligation certi corporis is 
discharged, when the thing itself ceases 
to exist. This principle arises from 

negligence on bis part, believes to be autho¬ 
rised by the creditor to receive the amount, will 
not discharge the debtor where no such autho¬ 
rity was iu fact given, unless the error was oc¬ 
casioned by the act of the creditor himself.” 

Pothier, Trait! du Contrat de Change, sum. 
168. 

Arid see the same distinction ably explained, 
Scaccia de Commerciis, 384, fd. 340, ftc. 
edit. 1620. 

(a) C’est un principe !tabli autitre du Digeste 
de periculo etcommodo rei venditss,qu'&us8i-t6t 
que le contrat de rente est parfaitla chose ven¬ 
due devient aux risques de l’achetcur, quoi- 
qu'elle ne lui ait pas encore !t! livrte; de raa- 
nidre quo si pendant ce temps elle vient & pdrir 
sans, la finite du vendeur 1c vendeur devient' 
quitte de son obligation et 1’acheteur n’est pas 
pour cela quitte de la sienne, ft n’est pas moins- 
ohlig! de payer le pnx convonu. , •, 

Que le vendeur soit quitte de son obligation, 
loraque la chose vendue est pdrie sans sa fiiute, 
c’est une consequence d’un autre principe, que 
toute obligation d’un corps certain s'dteint 
lorsque la chose cesse d’esister; Trait! des Ob¬ 
ligations, part. 3, chap. 6. Ce principe est pris 
dans la nature m!me des chose*; car la chose 
due dtant le sujet de l’obligation, il s’eruuit. que 
lenqu'elle .cesse d'etre l’obligation nepeut plus 
subsister, pie pouvant pas subsister sans sqjet. 
Pothier, Trait! du Contrat de Vente, num.307. 
And ace 1.3.24. 3.; D. 18. 6,8. 


the nature of the contract itself. The 
thing to be delivered being tlm subject 
of the obligation, it is obvious rant when 
the former cases do exist, the obligation 
itself must be at an end (b).” 

The rules of the civil law are quite 
clear on these points (c), and are not to 
be considered as positive regulations, but 
as necessary deductions from the nature 
ofthe contract emptio-uenditto, and, there¬ 
fore, co-extensive in their obligation with 
civil society itself. “ If the vendor is 
fully competent to dispose -of the thing 
sold, whether as principal dr as agent, 
the effect of delivery is to pass the pro¬ 
perty in tire thing sold to the purchaser, 
provided the purchase money is paid, or 
the vendor chooses to give credit. 
“ The contract of sale cannot of itself 
produce this effect. Contracts can form 
only personal engagements between the 
contractors. A delivery, made in pursu¬ 
ance of the contract can alone transfer 
the property. It follows, that if the pro- 
prietor, After selling an article to A., with¬ 
out delivering it, should be so dishonest 
as to sell and deliver it to B., a subsequent 
bona, fide purchaser, the property would 
be transferred to B. A. would only 
have a personal action against the ven¬ 
dor for his damages and loss resulting 
from the non-execution of the contract, 
and has no right in the property, as 
against B. He has neither jus ad rein 
nor jus in re. Another consequence of 
this principle is, that the creditors of 
the vendor may,before delivery, seize the 
property even where the price has been 
paid, andthe purchaser, in this case, has 
only an action against his vendor (d).” 

(l>) Quamvis enim alioquin verum sitvendito. 
rem hactenus teneri ut rem emptori habere lqj 
ceat, non etiam ut ejus faciat. D. 19.1. 30.1'. 

Qui vendidit necesse non habetfundum erop- 
torisjfhcere; utcogitui quifundum stipulanti 
spospondit.* D. 18. 1. 25.1. 

(c) Quod vendidi non alitor fit accipientis 
quoin si out pretium nobis solutum est, aut 
satis eo .nomine factum; vel etiam fidem ha- 
buerimus emptori sine ull! satisfactione. D. 
18.1. 19. And see the last note. 

(d) Lorsque le vendeur est propridtaire 
de la chose veudue, ft capable de l’alidner; ou 
s'il ne 1’est pas, loraqu’il a le consentement du 
propridtaire, l’effet de la tradition est de faire 
passer en la personne de l’achetour la proprietd 
de la chose veudue, pourvu que facheteur en 
ait pay! Le prix, ou que le veudeur aitsuivisafiu. 

Le contrat de vente ne peut pas produire par 
lui-m!me cet effet, Les contrats ne peuvent 
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The common law adopted the prin¬ 
ciple of the civil law on this subject. 
Thus in an action for breaking 1 close 
and taking wheat which defendant had 
bought but not paid for, the question was, 
whether in the defendant's plea stating 
the purchase, he ought to have averred 
payment. Bryan said, that it was ne¬ 
cessary ; because, though the property 
passed by the bargain, a special property 
remained in the vendor like that of les¬ 
sor of sheep. Littleton ,— 1 “ I can 
never admit that the property is in him 
who purchases verbally without pay¬ 
ment. For it is not an absolute bar¬ 
gain, but upon a condition in law, 
namely, that if he pays, it shall be good; 
if not, it shall be void (e)." 

The modern rule that the property 
passes by the bargain without either 
payment or delivery, appears to be an 
anomaly arising not from the deliberate 
adoption of a new standard of decision, 
Whether good or bad, but from an un¬ 
intentional misapplication of an admitted 
principle. 


USE AND OCCUPATION. 

P. Nature op occupation. 

A. having contracted for the lease of a 
house, permits his mistress to occupy 

que former des engagwnens personnels entre lec 
contructana : ce n’est que la tradition faite en 
consequence c.u contrat, qui peut transferer la 
propriety d<- la chose qui a fait l’objet du con¬ 
trat, suivant c.*tte regie : Traditionibus non 
nudis conventionibus, dominia transferuntur, 
L. 20, Cod de pact. 

De fci il suit que si le proprifitaire d'une 
chose, apres l'avoir vendue 4 un premier ache- 
teur sans la lui livrer, avoit la mauvaise fai de 
la vendre He livrer & un second, ce seroit & ce 
Psecond acteteur que la proprifitG seroit tians- 
f£r6e; L quoties 16, Cod de rei viudic. Le 
premier n'auroit qu'une action penonnelle 
contre le vendeur pour ses dommages & intGrGts 
rfsultans dc I'incxGcution du contrat j & il ne 
pourroit la repGter contre le second acheteur 
qui l’auroit achetGe de bonne foi, inscius pri¬ 
ons venditionis. 

De 1A il suit pareillement que les cr6- 
anciers du vendeur peuvent saisir la chose que 
leur dGbiteur a vendue, avantqu’il l’ait livrGe, 
quand mGme l’ocheteur en auroit payG le prix; 
l’acbeteur, en ce cas, n’a qu’une action contre 
son vendeur, & n’a aucun privilege sur cette 
chose. Contrat de Vente, No. 318-19-20. 

(e) P. 17. E. 4. fa. 1 & 2, pi. 2 j S. C. cited 
and S.F.Plowaen, 11, b. 


-it. It is afterwards agreed that she shall 
take up the bills which he has accepted 
in part payment of the purchase money, 
and that the lease shall be assigned to 
her, she remains in possession and does 
not take up the bills, and marries the 
defendant who occupies the house, A. 
cannot, in the absence of any communi¬ 
cation respecting rent, recover for use 
and occupation. Keating v. Bulhely, 
2 Stark. 419. Abbott, C. J. 1818. 


VARIANCE. 


A. What shall be matter op al¬ 

legation, AND WHAT MATTER 
OF DESCRIPTION. 

The maker of a promissory note, by a 
memorandum at the foot makes it pay¬ 
able at a particular place, an allegation, 
(after stating the promise to pay in the 
usual manner) that the defendant then 
andThere made the note payable at the 
particular place, does not amount to a 
misdescription of the note. Hardy v. 
Woodroofe , 2 Stark. 319. Abbott, J. 
1818. 

And see ante, Bills and notes, 
D. (b); ibid, pi. 160, 167, 168, 169, 
170, 171; Buttenoorth v. Lord Le De¬ 
spencer, 3 M. & S. 150. 

A trader, in a commission of bank¬ 
ruptcy issued against him, is described as 
a money scrivener only. It is neverthe¬ 
less competent to a plaintiff to support 
the commission by proof of any species 
of trading, notwithstanding the omission 
of the geheral words dealer and chap¬ 
man. Smith v. Sandilands , Holroyd, J. 
Gloucester Summer Assizes, 1819. 1 
Gow, . 

The sanje point was ruled by Woods 

B. in Winches¬ 

ter Spring Assizes, 1820. 

B. Matter op allegation, where 

SUPFIG1ENV LY PROVED. 

An allegation in a declaration that a 
bill of exchange was presented for pay- 
Iment by I. S. does not render it incum- 
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l)ent on the plaintiff to shew that a pre¬ 
sentment by J. S. was made. The ma¬ 
terial allegation is the presentment; and 
hy whom it was made is immaterial. 
Boehm v. Campbell , 1 Gow, 55. Dal¬ 
las, C. J. 181 y. 

And sec ante, Abatement, pi. 7.; 
Bills and .votes, pi. 320.; Escape, 
pi. 2, 3.; Felony, pi. 15.; Gamine, 
pi. 18.; Penal Action, pi. 47.; Va- 
JUANCE, pi. 52. ; Docirimt Mac. 1G3. : 
Ilavsc v. Bardin, i ii. Bla. 331. (livid 
v. Bennett, 5 Price, 510. 

An allegation in pleadings between A. 
and B., that C. became bankrupt, is not 
proved bv an act..oi' bankruptcy com¬ 
mitted under ch 'mnstunces in which a 
commission might have issued. Bnlhe - 
ley v. Lord, 2 iSlark. 40(). Abbott, J. 
1818 . 

And the court refused a rule to set 
aside nonsuit. Ibid . 

Indict ment against the receiving-clerk 
of one C/'niTe, a distiller, charged that 
1 ho prisoner received a 501. banknote 
and 1 Is. 1 Of/, in moneys, and embezzled 
the Ms. lOrf. A publican swore that 
he paid the prisoner 50/. 14s. lOrf.Jtmt 
said In; did not know how he paid it. 
It might be all in notes or by a draft. 
The learned judge held, that it ought 
to have been proved that the prisoner 
received 14s. 1 Or/, in moneys numbered; 
and directed an acquittal. Ilex v. Jlcs. 
llayloy, J. Surrey Spring Assizes, 1810. 

And see ante, Tender, pi. 7, 8, 0. 

C. Matter of description, where 
sufficiently PROVED. 

In assumpsit against a carrier for the 
loss of goods, to be carried from A. to 
B. a variance as to the termini is fatal. 
Tucker v. Craektin, 2 Stark. 385. Ab¬ 
bott, C. J. 1818. 


VENDOR AND'rUlJC’IIA&ER. 


A. Sale. 

A. (c) Contract, when perfect. 

Where the vendor attempts to stop 
iu transitu, and the vendee recovers in 


an action against the carrier, the pur¬ 
chaser cannot afterwards dispute the de¬ 
livery of the goods. Griming v. Mend- 
ham, 1 Stark. 299. Ellenborougb, C. J- 
1818. 

And the court refused a rule for a 
new trial. Ibid. 

H. sells wool to J. for bill at nine 
madths. The wool is weighed. N T o 
bill is drawn by H. Samples are taken 
and several bags are delivered to sub- 
purchasers. ,1. re-sells the residue to 
G., but becomes insolvent before the 
wool is delivered from H.’s warehouse. 
Held, that the contract is executed, and 
the property is vested in G., against 
whom 11. ha., no lien for the price. 
Green v. llaythornc, 1 Stark. 447. El- 
Jenborough, C. .1. ]8[(j. 

Upon a motion for a new trial, the 
court seemed at lust to he inclined to 
give an opportunity for a further consi¬ 
deration of the question, hut ultimately 
refused the rule on the ground that the 
letter containing the order, for the deli¬ 
very of the goods had been transmitted 
hy G. in London, on the 16th, to H. 
at Ihir.tol, and that. II. had not signified 
his dissent until after the insolvency of 
J. ,which took place on the 21st. 

And see ante, Thover. Appendix. 

Where a verhal contract for the sale 
of goods is afterwards put into writing 
by the. vendor’s agent, for the purpose 
of assisting his recollection, but the me¬ 
morandum is not signed hy the vendee, 
it need not be produced. Dalison v. 
Stark, 4 lisp. 163. Ellenborougb, C. J. 

i 812 . 

A. (d) Concealment. 

A purchaser cannot refuse to perform 
an agreement for “ the. unexpired term 
of eight year’s lease and goodwill” on 
the ground that only seven years and 
seven months of the term remained. 
Bclworth v. Hassell, 4 Campb. 140. El- 
lcnborough, C. J. 1815. 

But see ante, Bills and notes, pi. 
124. 

Where the seller produces a sample, 
and icpresents that the bulk is of equal 
quality, but the sale-note does not Tefer 
to the sample, and if the goods turn out 
lo be of inferior quality, the remedy is 
an action for deceit. Meyer v. Everlk 
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and another, 4 Campb. 55. Ellenbo¬ 
rough, C. J. 181^. 

In cases of a fraudulent misrepresen¬ 
tation or concealment, the vendee may, 
notwithstanding such a clause, vacate 
the contrart. Schneider and another v. 
Heath, 3 Campb. 506. Ellenborough, 
C. J. 1814. 

N. lllud nulld pactionc cjfiei potest, 
nc dolus prffstetur, Dig. 5. 14. 17. 3. 

Where a lease containing the usual co¬ 
venant to repair, is sold by auction, if 
any of the demised buildings have been 
pulled down before the sale, the vendee 
is not bound to complete the purchase, 
and may recover back his deposit, al¬ 
lhough tl.e building pulled down be not 
described in the particulars of sale. 
Granger v. Worms, 4 Campb. 83. El- 
lcnborough, C. .1. 1814. 

B. Delivery, what shall be. 

The civil law, which applies the 
same rule to bulky articles in general, 
Dtg. 18, G, 14, 1, makes a distinc¬ 
tion with respect to cases in which the 
marking is not necessarily the last act 
on the part of the seller; “ Si dnlinm 
signatum sit ah emptore, Trcbatius ait, 
tradiUm id videri: Laheo, contra ; quod 
ct vc rum est; mag is enhn ne summuttlur 
signori solere, quam vl Irudere tumvidea- 
lur .”— Dig. 18, 6, 1,2. 

And see ut opinion by Plowden on 
an anonym-ms case mentioned in Moore, 
260; Politic T , Traite du Contrat dc 
Vmite, part. 5. chap. 1. num. 310. 

E. Rights op vendee. 

A. undertakes to convey a new inclo¬ 
sure to 11., he must convey the legal 
estate, and not merely substitute B.’s 
name for his own, for the purpose of 
receiving an assignment of the lands 
from the commissioners of inclosurc. 
Casse v. Baldwin and others, executors 
of Baldwin , 1 Stark. 65. Ellenborough, 
C. J. 1815. 

Upon the non-performance of condi¬ 
tions of sale on the part of the vendor, 
the purchaser is intitled to the whole 
sum paid to the auctioneer; as well the 
auction money as the deposit. Ibid . 


G. «Bill of sale. 

G. (a) Possession under. 

If an assignment be made of house¬ 
hold funiiture, and the assignor conti¬ 
nue in the possession of it, it is not pro¬ 
tected against an execution, at the suit 
of a creditor of the assignor, unless the 
assignment were notorious. In such 
cases, the notoriety of the change of 
possession is the question to be ascer¬ 
tained. Armstrong and another v. Bal- 
dock. Esq., 1 Gow, 33. Dallas, C. J. 

Where goods arc sold by public auc¬ 
tion, and the seller, after a bond fide 
sale, is allowed to continue in the pos¬ 
session of them, they cannot be taken 
in execution by one of the sellers’ cre¬ 
ditors who was present at the sale, since 
the transfer was open and notorious, 
and there was a good consideration to 
support it. Ibid. 


WARRANTY. 


A. Warranty of the quality of 
goods. 

A. (a) What shall amount to a 
warranty. 

A. exchanges a watch for goods, war¬ 
ranted silver. He cannot maintain tro¬ 
ver for the watch upon a breach of the 
warranty. Emanuel v. Dane, 3 Campb. 
299. Ellenborough, C. J. 1812. 

8. P. Power v. Wells, Dougl. 24, n. 
and see Cooke v. Munstone, 1 N. R. 
151. 

Unless the exchange were fraudulent 
on the part of the defendant. Ibid. 

And see Lewis v. Cosgrove, 2 Taunt.- 
2, 4; antq, Bills and notes, pi. 46, 
53. 

' 

A. (b) Warranty, where broken. 

Held that a warranty that goods 
should be dispatched before 31st July, 
from St. Petersburgh, is satisfied by 
sending them from St. Petersburgh and 
landing them at Cronstadt before that 
day, though they are not dispatched 
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from Cronstadt, the landing port of St. 
Petersburgh, till after the stipulated 
time. Busk v. Spenee, 4 ‘Campt 329. 
Gibbs, C. J. 1815. 

A. (c) Remedy for breach, 

A. & B. severally employ C. to sell 
their horses, C. sells both to D. at an 
entire price, and warrants them sound. 
1). cannot sever the contract and bring 
an action on the warranty against A., 
in respect of the unsoundness of A.’s 
horse. His remedy is against C. alone. 
Symonds v. Carr , 1 Campb.* 361. El- 
lenborough, C. J. 1808. 

S. P. Hortv. Diion, Selw. N. P. 101. 

A. (d) Damages how computed. 

In an action for breach of warranty, 
the plaintiff may recover the whole value 
he would have received had defendant 
performed his contract. Bridge v. 
wain, 1 Stark. 504. Ellcnborough, 
C.J. 1816. 

And the court refused a rule for a 
new trial. Ibid, 

The purchaser of an unsound horse 
cannot recover for his keep without 
proof of an offer to return him before 
action brought. Caswell v. Coare , 2 
Campb. 82. Mansfield, C. J. 1809. 

And the court reduced a verdict in 
which the keep had been included, 1 
Taunt. 566. 

And see ante. Vendor and pur¬ 
chaser, pi. 77, 78, 79,80, 81. 

Quasimpensas nccessctrio in curandum 
servnm post litem c ontestatam emptor fe- 
cerit, imputabit; prtreedentes impensas 
nominatvm comprehendcndas, Pedius; sed 
cibaria servo data non esse imputanda , 
Aristo ait; nam nec ab ipso exigi, quod 
IN MINI8TBRIO EJUS FUIT. * Dig. 21, 
1, 30, 1. ' 

This reasoning seems to be applicable 
only to cases in which the failure of the 
warranty is attended with no .immediate 
inconvenience to the purchaser; as 
where the slave has been diseased, or a 
thief, or a fugitive, or where the vendor 
has no title. 

A soap boiler using barrilla warranted 
of a particular quality, in eight succes¬ 
sive boilings without complabt must pay 
the full price. Hopkins v. Appleby, 1 
Stark. 477. Ellcnborough, C. J. 1816. 


WITNESS. 


B. Persons privileged from ex¬ 
amination. 

B. (d) Attorney. 

An attorney called to prove a com¬ 
munication from his client respecting a 
dissolution of partnership was objected 
I to upon the ground of professional 
confidence. The chief justice held, that 
no communication with an attorney by 
his client was protected, but what re¬ 
lated to a cause cither existing or about 
to be commenced; and cited a case in 
the Midland circuit. “ An action for 
bribery, Mr. Serjeant Adair and Mr- 
Serjeant Wilson attended speeial, where 
an attorney was called to prove a com¬ 
munication from his client; the evidence 
was rejected, but a new trial was after¬ 
wards granted, it being held that no. 
communication was protected but what 
related to a cause.” 

The attorney, in this case, was called 
to prove a communication with his cli¬ 
ent, who called upon him to advise re¬ 
specting a dissolution of co-partnership, 
the object of the evidence being to prove 
the partnership. Wadsworth v. ifant- 
shaw. Abbott, C. J. Guildhall, 1 March, 
1819. 

But, in a subsequent case, it seems to 
have been held tnat a communication 
made to a person employed merely as a 
scrivener or conveyancer is privileged, 
provided such person is also an attor¬ 
ney. 

Trover against the sheriff of Hertford¬ 
shire for the seizure and sale of certain* 
goods. The defendant had taken the 
goods under a fi. fa. against T. Cromack, 
the father of plaintiff. The question 
in the cause was, whether a bill of sale 
of those goods from T. Cromack to the 
plaintiff was fraudulent or not. Taddy, 
Serjeant, proposed to call Mr. Smith, an 
attorney, to prove these facts—that 
previous to the date of the bill of sale, 
Cromack, the father, had come to him 
and requested him to prepare a deed of 
conveyance of all his goods, stock in 
trade, &c. from him to his son, the 
plaintiff—that upon Mr. Smith’s in- 
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quiring what was the consideration or 
sum to be paid by the son, Cromack re¬ 
plied, that there was none, but that he 
meant to make a gift of them to his son; 
that upon this, Mr. Smith, knowing that 
judgment had been recently obtained 
against the father, thought that *the 
transaction was fraudulent, and refused 
to prepare the deed; and another at¬ 
torney was then employed by Cromack. 
The learned judge was of opinion, that 
the communication to Mr. Smith was 
privileged, and refused to admit the 
evidence. Cromack v. Ilcathcote , Rich¬ 
ards, C. B. Hertford Leut Assizes, 1820. 

And the Court of C. V. held, that 
this decision was right, and refused a 
rule for a new trial, E. T. 1820. 

C. Interest. 

As to the competency of witnesses in 
actions against underwriters, see ante. 
Insurance, P. (b). 

C. (b) In questions of bankruptcy. 

In trespass against the assignees and | 
messenger by the bankrupt, to try the 
validity of the commission, a creditor 
may be called by the plaintiff to dis¬ 
prove the trading. Hale v. Small, Wood, 

B. Winchester Spring Assizes, 1820. 

C. (c) Bil'i and notes, in cases upon. 

In an actio against the acceptor of a 
bill of exchange accepted for the ac¬ 
commodation of the drawer, the latter 
is not a competent witness to prove that 
the holder discounted the bill on usu¬ 
rious terms. Hardwick v. Blanchard, 
l Gow, 113. Dallas, C. J. 1819. 

C. (e) In actions by or against executors. 

An executor sued for a debt alleged 
to be due from the testator, may call a 
person to disprove the debt, who takes 
no beneficial interest under the will, al¬ 
though, on the voir dire, he admits that 
he has instructed a proctor to take steps 
to impugn the will, and if the probate 
he revoked, he will be intitled as next 
of kin. George and ithers v. Dobson 
and another. Burrough, J. Salisbury 
Spring Assizes, IS20. 


♦<?. (i) Partners. 

Where the non-joinder of B., as a 
co-defendant is pleaded, the plaintiff 
may call B. to disprove the joint liabi¬ 
lity. Cossham v. Goldney and another , 
2 Stark. 414. Bayley, J. 1818. 

C. (k) Privies in estate. 

Action of trespass for breaking hatches 
and penstock. Justification, that the 
waterpenned back overflowed defendant’s 
meadows; 2ndly. overflowed a public 
road. Plaintiff prdVed an enjoyment 
of the hatches in their present state for 
thirty years; trespass admitted; defend¬ 
ant contended plaintiff had no right to 
have the hatches either as against him 
or against the public road, and offered 
in evidence articles of agreement dated 
in 1745, between persons standing in 
the respective situations of plaintiff and 
defendant, reciting that the party under 
whom the plaintiff claimed had penned 
back the water higher than usual, by 
which the person holding the lands, now 
held by defendant, had been injured, and 
that to prevent all disputes in future, as 
well as to settle all damage hitherto 
done, the former agreed to allow the 
latter 121. a year. To produce this deed 
the defendant’s attorney was called, who 
said, he had leceived it from the son of 
the owner of the defendant's land. This 
was objected as insufficient; then the son 
of the owner was called, who said he 
had received it from his father that 
morning; this being also objected to, 
the father was called, upon which 
the plaintiff examined him upon the 
voir dirf», and he said that he con¬ 
tended that the plaintiff had no right to 
the hatches, when the plaintiff objected 
that he could not be examined being in¬ 
terested. Whereupon Holroyd, J. held, 
that as th? father was objected to, the 
next best evidence had been given, and 
admitted the deed. Card v. Jeans. 
Dorchester, 11th March, 1819. 

C. (1) servants. 

A person who has bought goods in 
his own name is not a competent wit¬ 
ness to prove that he purchased them as 
agent for the defendant. M‘Brain v. 
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Fortune and another , 3 <Campb. 317. 
Ellenborough, C. J. 1812. * 

N. It does not appear that any re- 
, lease was offered. 

C. (o) In other cases. 

Where a witness is called who has 
been previously (see ante, Witness, 
pi. 182.) examined, an objection pre¬ 
vails in the civil law, which, in our 
courts, goes only to his credit; product 
testis is non potest qui ante IN bum reum 
testimonium dixit; Dig. 2,5,26. Which 
Tule seems in some measure to have 
been adopted in Di^dds v. Billings, Bunb. 
24. 

See Cod. 4.20.17; Nov. 90, cap. 4. 

C. (q) Objection, how repelled. 

A witness on examination on the voir 
dire, acknowledges that he has entered 
into a contract {the effect of which is to 
render him inco mpetent,) at the same 
time, he produces the written contract it¬ 
self. This ought to be read. Butler 
and another, assignees of Oakley v. Car¬ 
ver, 2 Stark. 433. Abbott, C. J. 1818. 

E. Examination of witnesses. 

E. (d) Repudiation of evidence. 

Where, in an action against an accep¬ 
tor, a witness called to prove an in¬ 
dorsement, denies that it is in the hand¬ 
writing of the allegpd indorser, the in¬ 
dorser himself may be called to prove 
it. Richardson v. Allen, 2 Stark. 334. 
Ellenborough, C. J. 1818. 

In an action on an agreement to ex¬ 
ecute articles of partnership, the plain¬ 
tiff called a witness who proved the 
breach of the agreement, by the admis¬ 
sion of the defendant, who, in the same 
conversation, 1 stated as his reason for 
refusing to perform the agreement, 
that the plaintiff was insolvent, and 
that he had delivered the partnership 
property (wine) in satisfaction of his 
separate debts. The defendant wished 
to rely upon the evidence so given by 
the plaintiff, but the chief justice, 
after argument by Marryat, ruled, that 
although the defendant had assigned 
.his reasons for breaking the agree¬ 
ment at the same time that he had 
made the admission upon which the 
plaintiff’relied, yet that it must not be 
taken that the reasons so assigned by 
the defendant were well founded; that 


the evidence went no further than that 
the defendant had bo declared, but that 
if the defendant meant to rely upon the 
facts so stated by him as a defence, he 
must prove the truth of such facts by 
evidence, and was not entitled to have 
such facts taken as true, because he bad 
stated them, although such statement 
had been made at the time of the ad¬ 
mission upon which the plaintiff relied. 
Verdict for plaintiff. Remrhie v. Hall , 
Abbott, C. J. Guildhall, 6th March, 
1819. 


BANKRUPT. 

C. Petitioning creditor’s debt. 

Where no notice has been given to 
dispute the petitioning creditor’s debt, 
it must appear from the depositions 
that it existed at the period of the act of 
bankruptcy. , Clarke, v. Askew, 1 Stark. 
458, 7i. Bayiey, J. Durham, 1S16. 

And the court discharged a rule for 
a n^w trial. Ibid. 

S. P. Lawson v. Robinson , 1 Stark, 
456. Ellenborough, C. J. 1816. 


EVIDENCE. 

H. Admissions. 

II. (a) By the party: 

The evidence which a person has 
given before a committee of the House 
of Commons, is admissible against him 
on a criminal charge. Rex v. Mercc- 
ron, 2 Stark. 366. Abbott, C.J. 1818. 


PRACTICE. 


In Weeks v. Sparke, Chambre, J. De¬ 
von Lent Assizes, 1813, one of the jury 
being taken unwell, was suffered to re¬ 
tire, the trial proceeded by conseut, and 
a verdict was givei* by the remaining 
eleven. 

That- no attaint would lie on such 
verdict, see Hassctt v. Payne, Cro. EL 
256. And see Hill v. Yates, 12 East, 
229; ClyncartTs case, Cro. El. 654; 
Jeffreysv. Tyndall, Palm. 411; F. N.B. 

(3). 
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Imprisonment, 5.158 

Riot, 2 .249 

Assumpsit, 84. • 40 

Agent, 23. 17 

Bond, 5 . 98 

Covenant, 9.J06 

Officer, 10.216 

Ship, 155. 270 

Action, 72. 7 

[) Witness, 32, 99.323-7 

1 1 Usury, 40. 300 

1 I Action, 68. 7 

j! 75-9 7-8 

^ Indictment, 22. 185 

Statute of frauds, 4.151 

Annuity, 2......... 30 

Ejectment, 4. 113 

Witness, 126. 329 

Debtor and creditor, 7 ..108 

! Evidence, 106...126 

Debtor and creditor, 5.... 108 

Stock, 1.281 

Witness, 1.339 

Stamps,21. 272 

Use and occupation, 22.. • 296 

Tender, 27 . 286 

Trover, 32.... 294 

Bankrupt, 64........... 53 

Warranty, 24 ..319 

Sheriff, 40-1-2 . 257 

Attorney, 7 ... 43 

Sheriff, 14 .256 

Sheriff, 25 . 256 

( Witness, 190 . 333 

$ Warranty, 18. 319 

(Assumpsit, 4 . 34 

( Variance, 35.*... 303 

Bills and notes, 59. 75 

S Assumpsit, 86 ........., 40 

Bankrupt, 127. 58 

Evidence, 222. 134 

Infant, 3 ............. 158 

Action on the-chse, 38-9.. • 11 
Variance, 57.... 305 





















































































NAMES OF CASES AKALY2B& 


Reporter*. 

Bristow, Le Loir 0 .4 Campb. 134 

Britts, Hunter v ..3 Campb. 455 

Broadstock, Walker v ........ 1 Esp. 458 

Broadwater e Blot..... Holt, 547 

Brock v Copeland ..1 Esp. 203 

- v Kent..1 Camp. 366, n. 

Brodie, Siorde«....3 Campb. 253 

Broennenburgh « Haycock .... Holt, 630 
Bromley v Hesseltine...... 1 Campb. 75 

— . .« Wallace.4 Esp. 237 

Bondrett« Hentigg .. Holt, 149 

Brookbard » Woodley.Peake, 20,». 

Brooke, Goodsonv.4 Campb. 163 

v Middleton.1 Campb. 445 

■ —.. v Middleton.4 Campb. 450 

Brown .I Esp. 388 

■■■■ • ■ . v Wellington ......... MSS. 

Brooks, Doe v ... 2 Campb. 257, n. 

— -. - v Warwick.2 Stark. 389 

Broughton, Clarke ..3 Campb. 328 

Broomhead, Este v ..3 Esp. 261 

Brown v Alien.4 Esp. 158 

— . « Brooks...1 Esp. 388 

——Bum . .2 Stark. 272 

«—■—- v Carstairs .3 Campb. 161 

—— « Croome .. 2 Stark. 297 

— .— ', Cuming v .1 Campb. 104 

- v Doyle :.3 Campb. 51, n. 

. , Evans «.....*• 1 Esp. 170 

-., Fasset ..Peake, 23 

->, Fell*.Peake, 96 

—— v Frye .2 Campb. 407, n. 

... Peake, 54 

—— « Hodgson ......... 2 Campb. 36 

—— « Hurley .. MSS. 

« Jacobs ..2 Esp. 726-7 

— -, Janson . .. 1 Campb. 41 

——, Jones v .... 1 Esp. 217, Peake, 233 

—— « Macdermot.. 5 Esp. 265 

— *■■•, Doe d. Metcalf .... Holt, 295 

-« M'Kinally .1 Esp. 279 

-, Pauli.......6 Esp. 34 

— - , Penry, administratrix 

of, « .2 Stark. 403 

——, Penalty .MSS. 

—-, Paters v .. 4 Esp. 46 

—— «Pigeon.. 2Campb. $94 

0 Saul . ........... 4 Esp. 267 

—— « Forrestal!'.Holt, 190 


Titles sod Placita. Pag*. 

Set-off, 30-1 . 253 

Ejectment, 45-6 .......• 116 

Evidence, 248•.. 136 

Bailment, 6... 48 

Action, 6. 2 

Evidence, 244. 136 

Ship, 73, 74 . 264 

Warranty, 14.318 

Insurance, 11,12. 165 

Action, 17. 9 

Insurance, 171.177 

Evidence, 156 . 130 

Agent, 44 ............. 119 

Usury, 10, 35.297, 300 

Practice, 115 248 

Agent, 102. 23 

Practice, 64*5 .. 244 

Landlord and tenant, 75.. 193 
Action on the case, Appen. 344 

Game, 7. 155 

( Annuity, 13. 30 

{ Retraxit, 1 . 349 

Trespass, 14.290 

Agent, 102............. 23 

Lien, 18-9.200 

Insurance, 70. 169 

Libel, Appendix ........ 

Ship, 45 . 261 

Action, 57 . 6 

Bankrupt, 185.. .. 63 

Witness, 269 . 339 

Barrister, 1. 69, 

( Stamps, 40 . 274 

{ Warranty, 20 .. 319 

Bankrupt, 48 .. 52 

Carriers, 36-7 ..... .... 101 

Witness, 151.331 

Variance, 63, 72.305-6 

Trespass, 21. 290 

C Action, 5. 2 

? Parent and child, 3.218 

/ Trespass, 9.289 

Bills & notes, 244,269 . 89, 91 

Usury, 14 ..298 

Assumpsit, 99. 41 

Witness, 113.328 

> Witness, 110.328 

£ Covenant, 10.106 

Bills and notes, 343 . 96 

limitation i f actions, 21 . 203 

(Set-off, 43.214 

# Action on the case, 44... 11 * 
Tender, 1 ............. 284 

Bankrupt; 103. 56 

































































































Brown a Turner 




Reporter*. 
, *». . 2 Esp. 631 


NA££S ®F CASES AKAUfZED. 

Title* and Hadta. P«f«- 

Bilk and notes, 62. 75 

Stock, 3 .281 

Statutes, 29.•»«••»••• •* 228 
Bills and notes, 248 *»• • 89 

Bills and notes. Appendix 349 
$ Bills and notes, 285 * • • • 92 

( Evidence, 134-5.128 

Assumpsit,5 .• • 34 

Indictment, 28 185 

Bond, 2 .•%..... • 97 

Limitation of actions, 27.. 203 
Bills and notes, 72. 76 

—f Rosea .......... 2 Campb. 829 | Evidence, 151.130 

Brydges, .a. Holt, 654 Bankrupt, 7............ ^49 

. . Morgan a.2 Stark. 314 

Bnchannan, Slack o ........ Peake, 5 

ii *i "«» , Leach a...4 Esp. 227 

■.. a Rucker ...... 1 Campb. 63 

Buck e Buck.. 1 Campb. 547 


-•Wood? .. 1 Stark. 217 

Browning v.Kjnnear ........ 1 Gow, 81 

Brace a Hurley ... 1 Stark, 23 

——Lord Suffieida ...... 2 Stark. 175 

a Hunter ......3 Campb. 467 

Brain, Metcalfe a .... Campb. 422 

Bryan a Horseman .......... 5 Esp. 81 

Bryant a Christie.• • 1 Stork. 329 


Bucking ha m, Marquis, Rex a 4 Campb. 189 

Buckland a Tankard.1 Esp. 85 

.. ■'■Mu., a Levi..3 Campb. 414 

Buckley a Smith ........... 2 Esp. 697 


Sheriff, 11 .256 

Evidence, 221.134 

Bills andnotes, 112. 79 

5 Action, 20 .. 3 

£ Foreign Laws, 4, 8 ...... 150 

Assumpsit, 10. 34 

Nuisance, 7,8... ..213 

Witness, 91.327 

Vendor and purchaser, 27 311 
Witness, 281 . 339 


B » ckman * bevi.3 Campb. 414 j whSfin^r.V 320 

Budd a Foulkes .......... 3 Campb. 404 

Rex a ....5 Esp. 230 

— Colsella •••••♦.... I Campb. 2/ 

Bulkier, Morris a.Peake, 144, n. 

Ball, Hex a.. I Campb. 324 

*BuUen a Ansley.6 Esp. Ill 


Buller a Fisher .3 Esp. 67 


Penal action, 32 . 228 

Evidence, 28 . 142 

Bond, 17. 99 

Assumpsit, 51......... • 38 

Felony, 23.148 

Execution, 9 ..144 

C Insurance, 159 .176 

< Carriers, 35.... 101 

< Ship, 40’,.261 

Snip, 59, 60 . 263 

Gaming,2 ............ 156 


•, Mashiter a.1 Campb. 84 

Bulling a Frost ...1 Esp. 235 

Mourn. Birkett .1 E.p. 449 JM 

Buhner, Wyato..,..2 Esp. 538 Bills and notes, 98 ...... 78 

Bulwer, Dunckley a ........ 6 Esp. 86 

Bumstead,Edgara,.I Campb. 411 

Bunbury, Alves a .4 Campb. 28 

Bunn a MarkhauP.Holt, 352 

Burbtidge a Manners...... 3 Campb. 193 

BurcheU a Hornsby ...... 1 Campb. 360 

Burdett, bait. Morris a .... 1 Campb. 218 

Buwioo a Rickets.2 Campb. 121, n. 

1 • Webb.,2 Esp. 527 


Ship, 152 . 270 

Insurance, 244 182 

Foreign Judgment, 2 .... 150 
Donatio mortis caus4, 2,3 112 
5 Bills and notes, 103-4,211 


Action, 73 . 

Action on the case, 99 
Waste, 1 ........... 

78,86 
... 7 

.. 15 
... 319 

Evidence, 296... 

... 139 

Assumpsit, 55. 

e • • 38 

Parliament, 34,56,78 i 

..218-9 

Evidence, 96*.. 

... 125 

Assumpsit, 52....... 

. . a 38 

Annuity, 11 .. 

... 30 

Attorney, 51 . 

... 45 






















































































NAMES 01* CASES ANALYZED. 


Reporters. 

Burfilt, Hicks v .4 Campb. 235* n. 

Burgess v Clements 1 Stark. 251’, Holt, 211 ri. 

Burgh all, Beilis 0 ..2 Esp. 722 

Burgis, Beveridge . .3 Campb. 262 

Burgon v Sharpe .2 Campb. 529 

Burland, Pepper v .. Peake, 103 


Campb. 
1 Stark. 

1 Gow, 

2 Stark. 
Campb. 
. 1 Esp. 
. 6 Esp. 
i 5 Esp. 
Campb. 
.. Holt, 


488 

94 

5-7 

272 

20 

416 

8 

153 

355 

420 


Burleigh, Jackson v ......... 3 Esp. 34 

Burmester tr Hodgson.2 

Bum v Phelps.. 

--, Swinford v .. 

-—e Brown. 

Bumard, Tempany t ..... 4 

Burnett v Kensington ....... 

Bumly « Jennings ........., 

Buross 0 Lucas ...... 

Burra 0 Clarke. 4 

Burr 0 Harper... 

Burrell, Coverley ..2 Stark. 295 

Burridge, Bieten v .3 Campb. 139 

Burrough 0 Martin.2 Campb. 112 

Burrow, Hathaway 0 ...... 1 Campb. 151 

Burt 0 Palmer .. 5 Esp. 145 

Burton 0 Lloyd.3 Esp. 207 

Burtonwood, Howard 0 *.. Peake, 233, n. 

Burwood, Parish 0 ..5 Esp. 33 

Bushel & Jackson, Goss 0 .... 3 Esp. 198 
Busk 0 Spence.,.4 Campb. 329 

Busher, Rocher 0 .. 1 Stark. 27 

Bustin, Paine .. 1 Stark. 74 

Butt 0 Cor.ant... 1 Gow, 84 

——— 0 Jones .............. 1 Gow, 99 

—— 0 Newman .1 Gow, 97 

Butcher, Partingdon 0 ....... 6 Esp. 66 

. . . », Preston 0 ......... 1 Stark. 3 

-Rex ..Peake, 163 

Butchers* Company » Jones .. 1 Esp. ] 60 
Butler 0 Allnutt ........... 1 Stark. 222 

■■■ - ■■ 0 Carver ............ 2 Stark. 433 

*— 0 Heane ... 2 Campb. 415 

■ ■ —, Murray 0 ............ 3 Esp. 105 

■ m i--, Singleton 0 ..........3 Esp. 215- 


-, Nutto. 

Phillips 
- 0 Rhode 


..5 Esp. 176 

. .. *.2 Esp. 589 

es ...1 Esp-236,Peake, 238 


Titles and Placita. Pagih 

Bankrupt, 37 .. 51 

Innteeper, 3, 4.160 

Penal action, 26 . 228 

Bills and notes, 225 ...;; 87 
Agent, 106 23 

Agreement, 4 .. 25 

C Action on the case, 41 ... 11 

< Evidence, 57-8 ..123 

C Practice, 28 ....... ... 242 

Ship, 87 . 265 

Use and occupation, 13-4 . 296 
Arbitrament, Appendix ... 345 
Lien, 18-9^. <200 

Variance, 91 *. 308 

Insurance, 53.166 

Apprentice, 1 .......... 31 

Landlord & tenant, 58.... 192 

Bankrupt, 179 ......... 62 

Evidence, 173.131 

$ Vendor and purchaser, 92 315 

l Warranty, 9.318 

Action on the case, 47 ... 12 

Evidence, 85 ... 125 

Witness, 248 . 337 

Costs, 19.*. 105 

Evidence, 7 . 119 

Evidence, 293. 139 

Limitation of actions, 17 . 203 
Witness, 62 ........... 325 

Evidence, 78. 124 

S Ffenal action, 51 .230 

Variance, 17. 302 

„ Vendor and purchaser, 8.. 309 
Justices of the peace, 3, 5. 186 
Conditions precedent, 3, 9 103 

Witness, 171.332 

Ship, 115.267 

Amendment, 2 ......... 29 

Practice, 71 ..245 

Pleading, 5.234 

Justices of the peace, Appen. 
Officer, Appendix ....... 

Officer, Appendix ....... 

Limitation of actions, 31.. 204 

Variance, 20 ... 302 

Bail,* 9. 47 

Witness, 202 . 334 

Evidence, 155 ......... 130 

Bankrupt, Appendix .... 347 

Carriers, 29 . 101 

Practice, 103. 247 

Bankrupt, 155 ......... 60 

C Assumpsit, 36 . 36* 

2 Variance, 51.304 

Landlord and tenant, 61.. 192 
Insolvents, 11 • .62 
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NAMES OF CASES ANALYZED. 

* Re po rter*- Titles and Placita. Page. 

Buxton 0 Lawton .4 Campb. 163 Practice, 66 .•»• 244 

Blizzard o Flecknoe ........ 1 Stark. 333 Billa and notes, 155 .... * 82 


c 


Cadell, Sheriff..2 Esp. 617 

. . Viner e............ 3 Esp. 88 

Cailiff v Danvers.Peake, 114 

Caldwell, Bisset v .... Peake, 36, & 

* 1 Esp. 206, n. 

Calvert « Archbishop of Canterbury 

■ 2 Esp. 646 


Ash v Doe d. • •. • 2 Caxnpb. 387 

■.. Horsfall..4 Esp. 167 

■■.mi — v Roberts ..3 Campfe, 342 

Call v Dunning ... 5 Esp. 16 

Callaway, Coote 0 .......... 1 Esp. 115 

Calley, Bowsher 0 .1 Campb. 391, n. 

Callaghan 0 Aylett.2 Campb. 549 

Callard 0 White ........... 1 Stark. 171 

Cwnp, Barton 0 MSS. Guildliall, E. T. 

1805 

Campbell, Rex 0 ......... 1 Campb. 91 

>■ " ' 0 Thompson.1 Stark. 490 

——, Roche 0 ,.3 Campb. 247 

. .- — 0 Hasscl .1 Stark. 233 

Camfield 0 Gilbert.4 Esp. 221 

Cameron, Cass 0 . ..Peake, 124 

Cammeyer, Rucker 0 .......» 1 Esp. 105* 


Campion 0 Bently ..1 Esp. 343 

Canfield, Rex 0 ...6 Esxu 136 

Canterbury, Archbishop of, 

Calvert 0 .... 2 Esp. 646 
, Mayor, &c. of d. Furley, 

0 Wood .... 1 Esp. ] 98 
Carey 0 Adkins.4 Campb. 92 

—— 0 Kearsley .4 Esp. 1C8 

— v Longman .3 Esp. 373 

—, Smith 0 .3 Campb. 461 

Carne, Stokes 0 .2 Campb. 339 

Carpenter, Cobb ..2 Campb. 13, n. 

. > Hector©.1 Stark. 190 


C Trover, 2 .292 

1 Ship, 9.259 

( Evidence, 108 .126 

Bankrupt, 8, llSfe.... 49, 57 
Bailment, 5 ... 48 

( Distress, 1 .112 

9 

Evidence, 119 .. 127 

Landlord & tenant, 77, 81 

193, 144 

Evidence, 321 .141 

Ejectment, 47.116 

Bills and notes, 37 ...... 73 

Witness, 283 . 339 

$ Vendor and purchaser, 48. 312 

£ Tender, 33-6 . 286 

Evidence, 302. 140 

Bills and notes, 131 ..... 80 
Innkeeper, 5.159 

^ Bills and notes, 306 . 94 

Variance, 64 . 305 

Ship, 58, 110-1 . 263-6 

( Bills and notes, 172. 84 

I Variance, 50 ... 304 

* Agent, 76. 21 

Assumpsit, 80. 40 

Witness, 181.333 

{ Agent, 37. 18 

? Insurance, 21 ..153 

C Executors and administra- 
< tors, 19 .. 146 

( Witness, 108, 112 . 328 

Nuisance, 22 ........... 214 

^ Evidence, 119 .127 

^ Landlord and tenant, 60. • 192 

Evidence, 284-5 ........ 135 

5 Literary property, 7, 8, 9, 
l 10, 11 205 

Literary property, 6 . 205- 

Defamation, 3, 4.110 

Ship, 19, 112, 114.. 260, 267 

{ Evidence, 97-8. 125 

Use & occupation, 6, 9... 295 

C Attorney, 33. 44 

1 Bail, 8 . 47 

(Costs, 14. 105 


































































names of cases analyzed. 


Reporter*. 

Carr, Greenstreet v. ..*1 Campb. 551 

Carr, Newsam v .. t .. 2 Stark. 69 

——, Sir John, v Hood.. 1 Campb. 355, *. 
, Stone . .. 3 Esp. 1 


——, Symonds v .1 Campb. 361 


Carrington v Taylor ...... 2 Campb. 

Carrol v Bir^.3 Esp. 

- v Blencow.4 Esp. 

-, De Tastet v ... 1 Stark. 

Carruthers v Gray..3 Campb. 

--;—- Parkin .3 Esp. 

Cantairs & others v A]nut.. 3 Campb. 

- - Bell . .2 Campb. 

Annett ..3 Campb. 

. Brown v .3 Campb. 

Carter v Bond. 4 Esp. 

—— v Pryke.JPeake, 

- v Ring.3 Campb. 

- v Tollervcy .MSS. 

Cartony, Daniel v ..1 Esp. 

Cartwright v Rowley.2 Esp. 

■ — ■ ■■ ■ —, Berthon . .2 Esp, 

■ " ■ ■ ■ v Williams ....... 2 Stark. 

Carver, Butler . .. 2 Stark. 

Cary v Gerrish • • • •.4 Esp. 

Casaux, Rex v . MSS. 

Cass v Cameron ..Peake, 

Cassano, Rex v ..5 Esp. 

Castel v Scarman ..1 Esp. 

Caswell v Coare .. 2 Campb. 

Catley v Wintringham ....... Peake, 

l( , * 

Catlin v Bell ..4Campb. 


258 

201 

27 

88 

142 

248 

497 

544 

354 

161 

253 

95 

459 

274 

723 

480 

340 

433 

9 

124 

231 

270 

82 

150 

183 


Cator, Rex . .4 Esp. 117 


Redhead . .1 Stark. 14 


——, Ramsbottam v .1 Stark. 288 

Cavan v Stewart .. 1 Stark. 525 

Chalie v Duke of York .6 Esp. 45 

Chalmers v Lanion.1 CampL 383 

Chamberlain v Hill .... 2 Campb. 292, n. 

■ ■ , Davey v .4 Esp. 229 

Chambers, Doe d. Titford v 4 Campb. 1 

« . . . v Eaves ....... 2 Campb. 393 

— ■, Sidford v ..1 Stark. 326 

, Lord King v .... 1 Stark. 195 

■. . Lord King t.... 4 Campb. 377 

■ ■— , Smith v ..4 Esp. 164 


Titles and Placita. Page 

Trovef, 7 .292 

Action on the rase, 48 . • 12 

Libel, 18.195 

Baron and feme, 30. 68 

C Agent, 79. 22 

< Agent, 114. 42 

l Vendor and purchaser, 7.. 309 

Action, 24 .. 3 

5 Action, 18 .. 3 

l Master and servant, 6 .... 207 
Baron and feme, 28 «.... 67 

Bankrupt, 180 ... 62 

Insurance, 153, 186 . 176, 178 
Partners, 61 ........... 223 

Frauds, statute of, 154 ... 176 

Insurance, 115. 173 

Ship, 125 . 268 

Insurance, 70u....... •.. 169 

Stamps,5 ...... 271 

Evidence, 194 ^. 132 

Bond, 4. 98 

Bankrupt, Appendix «... 347 

Usury, 26 . 299 

Assumpsit, 79 .. 40 

Action on the case, 20 ... 9 

5 Bills and notes. Appendix 349 

t Witness, 51 .324 

Bankrupt,Appendix ..... 347 
Evidence, 327 142 

Evidence, 131 . 128 

Witness, 181 .....333 

Variance, 46 .......... 304 

Master and servant, 5 . • • • 207 
Warranty, 15 .......... 318 

Ship, 130 .. 268 

C Smuggling, 3 271 

5 Agent, 8,9. 16 

£ Vendor & purchaser, 50.. 313 
Evidence, 169, 170 . 131 

I Agent, 118 .. 24 

Statutes, 9 ..277 

Ship, 2.25 s 

Bills and notes, 95 • • • •. • 78 

Partners, 33. 221 

Judgment, 3,5. 150 

Intgrest of money, 4,12, 13 184 

Bills and notes, 100. 78 

Penal auction, 41. 229 

Action, 38 . 5 

Usury, 16. 298 

Toll, 1 .288 

Bills and notes, 305 ..... 94 

Riot act, 1, 2 .. 250 • 

Statutes, 23 . 278 

Witness, 143 . 330 























































































NAMES OF CASES ANALYZED. 


Reporter*. 

Chambers v Griffiths ........ 1 Esp. 150 

————, Sampson r .... 4 Camph. 221 
--, Tempest *» ...... 1 Stark. 67 

Champion, Herbert t> ..... 1 Campb. 135 

— — v Plummer .5 Esp. 240 

- v Short ........ 1 Campb. 53 

Champneys « Peck ........ 1 Stark. 404 

Chandler v Thompson .... 3 Campb. 80 

. . - v Parkes.3 Esp. 76 

Chandless, Baikie e. l 3 Campb. 17 

•>' . . , Compton ..4 Esp. 18 


. . — ■>- — —g ....3Campb. 19 

Chapman v De Tastet. 2 Stark. 291 

. . . ® Graves. 2 Campb. 333, n. 

. . ■— v Partridge. 5 Esp. 256 

-, Koones v .Peake, 19 

v Ladbrook ..4 Esp. 149 

. — -" ■> Taylor . ,,2 Esp. 506 

-, White . 1 Stark. 113 

. Woodman r. 1 Campb. 189 

Chappie, Rex v .3 Campb, 91 

Charlter v Barret.. Peake, 22 

Charlton, Baker v .Peake, 80 

Charlwood v Berridge ....... 1 Esp, 345 

Charnock, Henderson v ...... Peake, 4 

Charrington v Milner.Peake, 6 

Charter, O’Connor v ........ 2 Esp. 641 

Chase, Philipson .. 2 Campb. 110 

Chaters v Bell ... 4 Esp. 210 > 

--, English . . 2 Stark. 30 

Chatham, Laing . . 1 Campb. 252 

Chaurand v Angerstein.Peake, 43 

Cheek » Roper .5 Esp. 175 

Cheeseley, Molton tj ...'.. 1 Esp. 123 

Chesmer v Noyse .. 4 Campb, 129 

Chesney, Bacon u . 1 Stark, 192 

Chelsea Waterworks, Governor 

of, v Cowper .. 1 Esp. 176 

Chettle, Reynolds v .. *.., 5 Campb. 296 

Chewier, Shepherd . . 1 Campb. 274 

Cheyne v Koops.. 4 Esc. 112 

- Child, Currie «.3 CampE. 283 

Chiodi p Waters. 1 Stark. 335 

Chippendale v Masson .... 4 Campb. 174 
Chivers v Brand ... •. 1 Esp/ 175 


Title* and Placita. Page. , 

CAuction 8 ............. 46 

( Vendor and purchaser, 6 . 309 

Statutes, 22 . 278 

Variance, 36 .......... 303 

(Insurance, 213 ......... 180 

I Insurance, 2. 146 

Frauds, statute of, 17 .... 153 
Vendor & purchaser, 1, 2 309 

Evidence, 120 . 127 

C Action on the case, 93 ... 15 
( Nolle prosequi, 1 ....... 212 

Action, 49..'. 6 

Attorney, 45 ........... 45 

C Attorney, 41. 45 

^Evidence, 4 ..119 

£ Limitation of actions, 2 .. 202 

Attorney, 46 . 45 

Agent, 32 . 18 

Witness, 131 .330 

Frauds, statute of, 24 .... 153 

Witness, 50 ... 324 

Agreement, 19.. 26 

Landlord and tenant, 68 . 193 

Agent, 36. 18 

Baron and feme, 29. 67 

Physician, 11. 234 

Defamation. 12... Ill 

(Partners, 31 .. 221 

^ Bills and notes, 250 . 71 

( Attorney, 11 . 43 

^ Costs, 10. 104 

Landlord and tenant, 59.. 192 

Witness, 85 . 327 

Evidence, 12, 13.. 120 

Evidence, 153 . 130 

Bilb and notes, 175-6 ... 84 

Trover, 35 . 294 

Set-off, 44-5 . 255 

( Evidence, 196. 133 

^ Insurance, 117 ... 173 

Bills and notes, 254 . 90 

Game, 1, 2,3. 154 

Evidence, 100 ..125 

( Estoppel, 9. 118 

£ Evidence, 254 137 

Execution, 12. 146 

Bills & notes, 167, 392. 83, 95 

Practice, 49 ..... 243 

Insurance, 212. 180 

Witness, 135 . 330 

Witness,61 .. 325 

Evidence, 114 ......... 127 

Practice, 89 . 247 

Witness, 22 . 329 





















































































NAMES OF CASES ANALYZED. 


Reporter!. 

Christian « Cootnbe.2 Esp. 489 

Christie, Bryant 0 ..1 Stark, 329 

-, Fairlie . .. Holt, 331 

. v Griggs ..2 Campb. 79 


-, Maltby . .. • 1 Esp. 340 

■ ii. i—, May and others v...... Holt, 67 

Church, Doe d. Morgan v .. 3 Campb. 71 

Claggett, George v ... 2 Esp. 557 

———, Woolf o .3 Esp. 257 

Clare, Scott v .3 CampD. 236 

. v Warrali.. 2 Campb. 629 

Clapham & another v Cologan 

3 Campb. 382 


Claridge, M ( Dougall v 

Clark v Bradshaw • • •. 

- v Mumford .... 

—™ ■■ o Wisdom . 

Clarke v Broughton . 

. ■ , Burra v .... 

.. . — . pClarke .... 

-, Denovan v .. 

. v Eamshaw . 

-wFiges, ..... 


1 Campb. 267 
. 3 Esp. 155, 7 
3 Campb. 37 

.. 3 Esp. 147 

3 Campb. 328 

4 Campb. 355 
,.. 6 Esp. 61 
,.. 1 Esp. 137 
.. 1 Gow, 30 
. 2 Stark. 234 


— Fydell v ............ 1 Esp. 447 

&Fotherby,Fumeaux»4 Campb. 136 

— v Gray ... 4 Esp. 177 

— v Harvey.1 Stark. 92 

—, Harman ...4 Campb. 159 


v Israel .. 

« Leslie .. 
0 Manstone 

, Rex 0 ... 


. 4 Esp. 259 

. 5 Esp. 28 
. 5 Esp. 239 

2 Stark. 241 


■ ■ Thomas v ... 2 Stark. 450 

■ » — 0 Neale.3 Campb. 411 

■ ■ — i- v Scarle.I Esp. 25 

■ . - . Smith ..Peake, 225, & 

1 Esp. 180 

-, Taylor .3 Esp. 219 

» ii. 0 Thorogood.2 Stark. 251 

- —, Wilson 0 . 1 Esp. 273 

Clarkson 0 Dadds ...... 2 Campb. 184, n. 

Clay, Hancock w ..2 Stark. 100 

Clay, Alderson 0 .1 Stark. 406 


Titles and Placita. Page. 

( Evidence, 101 . 126 

| Insurance, 211 , 231.. 180, 181 

Bills and notes, ,72. 76 

Insurance, 79 .......... 170 
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Set-off, 6 ............. 252 
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I 

P. 5, fo. 2, pi. 20 

Carriers, pi. 13 

100 

P. 5, fo. 3, pi. 27 

Evidence, pi. 333 

'142 

T. 11, fo. 2, pi. 4 

Attorney, pi. 47 

45 

T. 11, fo. 4, pi. 8 

Officer, pi. 11 

216 

M. 14, fo. 1, pi. 5 

Partners, pi. 79 

225, 

P. 17, fo. 1 and 2, pi. 2 

Appendix, Trover, 

37i 

P. 22, fo. 10, pi. 29 

Trover, pi. 1 

RICHARD III. 

292 

M. 2, fo. 9, pi* 22 

Action on the case, pi. 43 

HENRY VII. 

11 

H. 2, fo. 8, pi. 1 

Agreement, pi. 36 

28 

M. 5, fo. 3, pi. 6 

Replevin, pi. 1 

249 


C Action on the case, pi. 21 

10 

M. 20, fo. 2, pi. 4 

? Baron and feme, pi. 42 

68 


£ Bills an<l notes, pi. 241 

*9 


HENRY VIII. 


M. 27, fo. 27, pi. 10 

Action on the case, pi. 87 
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ERRATA. 


r 


Pugt 51, pi 26, add “ Wiudliam i Patterson, 4 Coinpb 286 bllenbjiough, C J 1515” 

—i— 54, 1 1 f(), for “ suftu u nt," read “ lnsuffiafent ” 

—— 57, pi HI, toi “ pledge,’ read « pledgee ’ 

_ 7 y,r,i ] 22, add “ But thi < ourt si t aside the verdu t found for the plaintiff, 2 B 4. A. 26” 

-—Hi, pi 3*>, tot “piiontj,’ irtd “ pm tty ’ 

— 180, pi 12 , l«r “ the parties jn,” ic<d “ the posh a is. ’ 

ii, I.. 120,pi 105,fur “ Built /1 Mitchell,’ read “ Bullen » Mtchell, 2 l’ru t, J0f>” 

126, pi. 135, tor ** a declaration ot W.” icad “ as a dcclaiunon ot W ” and foi “ to the 

Lari,” rMd“tobcEarl” 

—* 183, pi 259, at" adjusted," read ** not Adjusted ” 

— 4 - 184 , pi 24, for M And if purchaser,” lead «If the pureb iscr of goods to be paid for by 
ML” 

—*206?pt 4 , a for “ lie not as a misdemeanor and euiainal injury,” read “ having for iMT 
/.. fitueet a misdemeanor and cmntnal injury, be not ” 

-t*-* #48, pi. S, for“ A was,” .ead » As to” 

-—a-. p si 18, fm « consideration,*’ read “ condition ” 

, 264,pi 34, for“ibid”read“Oldt Kuspini,2Lap 570 Kenyon,C J.1797’ 

■ 344* Agent, A ddt “ By.*’ 

. 371, line 4 ol 2d column, for “cases do exist,” »cad “ ceases to exist ” 
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f THB END, 








